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PREFACE TO THE SEVENTIT EDITION, 


The last edition of this work having been sold out, the 
Editors revised the text by inserting the cases which have 
been decided during the iast three years and by making 
such alterations and additions as have been suggested to 
them by various criminal trials which have occurred since 
the Author last had the text under review. A new English 
Merchant Shipping Act came into force at the beginning of 
last year, and that has been duly noticed in the text. The 
only other important matter to be noticed is the introduction 
into the Penal Code of the provisions of the Envlish law as 
to the falsification of accounts by clerks and others filling 
asimilar position, a very useful provision, but which would 
not have been sv necessary as was supposed in some quar- 
ters if the distinction between criminal breach of trust and 
embezzlement had been clearly seen. 


The index has been revised and amplified, and cross 
references have been, as far as was possible, discontinued. 
When it has been found necessary tv retain them the page 
of the text on which the treatment of the subject tu which 
the reference relates begins has in almost every case been 
inserted befure the cruss reference, yu that any one using 
the book can, if he please, turn straight to the subject 
without using the cross reference. The table of cases has 


iv PREFACE. 


been revised or rather reconstructed by Mr. Laldas Damo- 
dherdas, High Court Librarian at Bombay, to whom the 
best thanks of the Iiturs are due, as they are also to 
Mr. Wamanrao Trimbak Kharkar, for much assistance in 
correcting and revising the proofs. 

The Editors desire to thank those readers who lave 
been kind enough to take the trouble to point out errors 
which they have discovered and to call their attention to 
doubtful points of law which they considered needed 
discussion. 


M. H. STARLING. 
iL. B. RAIKES. 


Higa Court, Bomnay, 
December (BE, 


ADDENDA. 


Page 48, linc 29, after “ 7 Mad. HLC. R. app. NXIL” fasert “A Magistrate 


65 


293, 


, 27 


°¢ 


203 


359 


374 


ordering, under Section 113 of the Indian Railways Aat, 
1890, paynient of exorss charge and faro, can award impri- 
sonmnent in default of payment under this section, Bmp. ¥. 
Vardyalinyan, BOR. 87th August 196." 

5, after “offences,* anaert S Bay, v. Bala’ Kom Nayapa, B. R., 
Sth April L896." 

20, after Cox, CL 0, 275° insert “sce Fay. vo Madar Naayer 
23 Cal. G04.” 

34, after ©S AN, 203," fasert “Cand soe Amp. y, Dalip. 1 RB. 
18 All, 246,"" 

13, after “ravish her,” ansert “ But mere presence at the oom: 
nussion of an offence is not abetment of it if the person 
present haa ue authority to mterfere, Bmp. v. Sidlingappa, 
B. R., 8th March 1806." 

22, after “22 Cal. 286." cnacrt “aud see bd! Gafur vy. Bmpr, 
I. L. Ry 23 Cal. 800," 

fi, after © 2 Bom, HC. 128," onsert “and soe Binp, ve Pur 
shotam Vanamals, U1, 26th March 1896," 


at buttons of page. sasert The seotion refers to ordera made for public 


bane 


purposes and doc not apply te an order made in a posses: 
~ory anit betwoen party and party, Amp. v. Ulwapgacda, 
B. B., 18th June 1R96,"" 

21) after “3 Beng, L. Rapp. 149,” cnsert Amp, v, Uleapgande , 
BE. B., (8th June 1896." 

7, after OOnx, Cre Cal. 121," insert ° So too a man may be 
onvioted of giving a false videnoe at atrial which has 
proved abortive owing to the incompetency of one of the 
jurors, (). Eoy. Virusams f, L. B. 19 Mad, 876." 

28, after 24.W. R. Cr. 48." inarrt ° (. B v. Calan 1, 1, R19 
Mad. 310," 

S$, after “ILL. R. 3 Mad. 178." inacrt In & recent oase iv 
Allahabad it has beeu held that persona who entered upon 
® burial place and ploughed ap the graves wore liable tw 
be conviotes! under this scctiou notwithstanding that the 
entry on the lind was by the ounsent of the owner thercof, 
Emp. v. Subhan 1. L. B. 1s All, 395," 

16. offer “ ubi repru,” insert “So the Madras High Court have 
held that a woman cansing her husband's death by gripping 
and ajurvezing his teatiols was guilty uf culpable homioide 
not amounting to murder. Emp. v, Aaliyani, 1. L.R. 19 
Mad. 366," 
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INDIAN CRIMINAL LAW. 


PENAL CODE, 
Acr XLV. or 1860, 


CHAPTER 1, 
Extent oF Orrration or Penst Cone. 


Bect. 1. Title and Ertent of Operation of Penal Code.—This 
Act shall be called the Indian Penal Code, and shall take 
effect throughout the whole of the territories which are 
or may become vested in Her Majesty by the Statute 21 
& 22 Vict. c. 106, entitled, “ An Act for the better gov- 
ernment of India.” 

Notes. 


By 2] & 22 Vict. ¢. 196, 8.1, the territomes to which this Act 
applies wre defined to be all territories then in the possession or 
under the poverument of the Kast Indis Company and all 
territories which may become vested in Her Majesty by virtue of 
any rights vested in or which might, but for the passing of that 
Act, have been exercised by the said Company in relation to any 
territories. 

Bect. 2. Infringement of Provisions vf Code—Every person 
shall be liable to punishment under this Code, and not 
otherwise, for every act or omission contrary to the 
provisions thereof, of which he shall be guilty within 
the said territories. , 

Notes. 
The locality of the said territories extends to three miles from 


their shore ; and up to the year 1878 sn offence committed within 
three miles of such shore would have bronght the offender undor 
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the provisions of the Indian Penal Code ; Reg. v. Irvine, 1st 
March, Sess. 1867 ; Reg. v. Hinistone, 7 Bom. H C. Rep. C. C. 
104; Rog. v. Kastya Rama, 8 Bum, H.C. Rep. C. 0. 67 ; see 
also, Role v. The Queen, L. R., 1 P.C. 198. This jurisdiction 
under the Code over such part of the sca did not oust the Ad- 
miralty jurisdiction ; Iteg. v. Elmatune, uli supra ; Reg. v. Paultne, 
9 Jur. 286; 8,C. 3 Notes of cases, 616, The limit of three 
miles appears to have been fixed as being the limt of the range 
of « cannon shot fired to sca from low-water mark, the rule being, 
potestatom terra finirt ubi finetuy armorum vis (Bynkershock, De 
Domunto maria, cap. 2). 

In 1876, one Keyn, who was o foreigner in command of a 
forcign ship, whilst passing within three miles of the shore of 
England, on» voyago to a foreign part, ran into a British ship 
and sank her, thereby causing a passenger to be drowned, under 
such circutxtances as would amount to manslaughter by English 
law ; aod it was held that the Eagtsh Courts had no jurisdiction 
totryinm; fy. ve. Neyn, 2 F2. 1,63; soo, also, Harris v. 
Franconia, 20.27. 1) 178. Comaoquently from 1876 to 1878, 
tho law was that tho three miles’ lumt only applied to cases 
where an offence was committed within those limits by a British 
subject. Two yoars later, this ruling of the Court for Crown 
cases reserved was sot aside by the Territorial Waters Juriadtc- 
tiow Act, AST8, tl and 42 Vict. ¢. 73, which came into force on 
the 16th August 1878, Sect. 2 of which provides that, “an offence 
committed by a person, whether he ie or is nota subject of Her 
Majeaty, on the open sea, withen thelerritorial waters of Her Majesty's 
dominions, ts an offence within the jurialiction of the Ad- 
miral, althowyh d may havo been cummitted ov board or by means 
of a forewn ship, and the pereon iho committed euch offence 
be arresie i, tried and punished accordingly ;” ae 

gly: bat no person, 
who is not e subject of Hor Majesty, can be tried and punished 
under this Act, except with the consent, in the United King- 
dom, of one of tho Secretaries of State, and out of the United 
Kingdom, of the Governor of the place where the proceedings are 
to be instuuted, Sect.3; although the pr liminary enquiry can 
be held without such consent, Sect. 4 ; and the word “ a 
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in this Act means an act, neglect or default of such a description 
as would, if committed within the body of a county in England, 
be punishable, on indictment, uccording to the law of England 
for the time being in foroe, Sect. 7. Section 7 also defines 
the expression “open sea within the territorial waters of Her 
Majesty's dominions” as being “any part of the open sea 
tithin one murine league of the coast measured from low-water 
mark.” 

A very important question therefore arises whether an offence 
committed on the open sea within three miles from low-water 
mark is now an offence committed within the Admiralty jurisdic- 
tion and thercfore to be dealt with in the manner proper to such 
offences, cr whether it cau be dealt with directly under the Penal 
Code. Any act, etc., punishable under tho Venal Code, which 
would not, if committed in England, amount to an indictable 
offence, would not be affected by this Act, but the offences under 
the Penal Code, which are most likely to bo committed within 
these limits, riz., murder, culpable homicide not smounting to 
murder, theft, criminal breach of trust, hurt and riot, are indict- 
able offences in Eagland, and would therefore have to be dealt 
with as Admiralty offences ; all those offences which are not 
indictable in England would have to be dealt with uuder the 
Penal Code, as laid down in Reg. v. Kastya Rama, 8 Bom. H.C. 
Rep. C.C. 67; but there would be no jurisdiction to try an 
accused, who was nota British subject, under the provisions of 
thés Act, for such an offence committed on board a foreign ship ; 
Reg. v. Keyn, 2 Er. D. 63. The mode of dealing with Admiralty 
offences will be discussed under tho heading of Admiralty Juris- 
diction. 

The whole of the acts which are necessary to constitute the 
alleged offence must have happened in British India; Emp. v. 
Moorga Chetty, I. L. R. 5 Bom. 888 overruling Reg. v. Lakhya 
Govind, I. L, R. 1 Bom. 50, and disapproving of Emp. v. Sunker 
Gope, J. L. R. 6 Cal. 307; Reg. v. Carr, 10Q. B. D. 76; and 
Bapu Daldi v. The Queen, I. L.R. & Mad. 28; unless the Logisle- 
tare makes provision to the contrary, as is dons by Sects. 3 and 4 
of the Penal Code; by the statutes which regulate the punish 
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ment of offences committed at sea; by Act VILL of 1882, Sect. 9, 
in reepect of property stolen outside the jurisdiction of the Indian 
Courts, and reccived or retained within their jurisdiction ; by the 
Crim. P. C. 1882, Sect. 184, in respect of offences committed by 
Karyponn British subjects iu the dominions of a Prince or State 
in India iu alhance with Her Majesty, or by Native Indian sab- 
jecta of Her Mayexty at any place outside British India. The 
offence, also, should be begun aod completed within the Jocal 
limite of the Court by which it 1s to be enguired into and tried ; 
Crim, POC. Sect 1775 except in the cases provided for in 
Chap. XV. of that Code, of which Sect. 177 forms a part, where 
the offences is partly committed within the jurisdiction and partly 
without. 


Section 3. Offences committed beyond the Limits of the satd 
Territorvs.— Any person liable, by any law passed by the 
Governor-General of India in Council, to be tried for an 
offence committed beyond the limits of the said territories, 
shall be doalt with according to the provisions of this 
Code for any act committed boyond the said territories 
in the same manner as if such act had been committed 
within the said territories. 

Section |. (icine. committed hy a Servant at the Qucen witha 
n Poreuin Adu Siot,— Every servant of the Queen shall 
be subject to punishment under this Code for every act 
or omission contrary tothe provisions thereof of which he, 
whilst in such service, shall be guilty within the domi- 
nions of any Prinoe or State in alliance with the Queen 
by virtue of any treaty or engagement heretofore entered 
into with the East India Company, or which may have 
been or may hereafter be made in the name of the Queen 
by any Government of India. 


Noles. 
Act I. of 1849, reposled by Act XI. of 1872 jariedi 
. 2, gavo jariadic- 
tion to the Indian Courts over all subjects of the British 
Government and all porsons, in civil and military service of the 
same Government, while actually in such service, and for six 
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months, afterwards, and ali persons who may have dwelt for sia 
months within the British Indian territories in rospect of all 
offences committed by them within the territory of any foreign 
Prince or State, provided they were found within British Indian 
territory after the commission of such offence. Consequently, a 
foreigner who had dwelt for six months in British India and 
subsequently committed a murder at Pekin might havo been tried 
in British India, if subsequently to the murder he had been found 
there. Such is not, however, th- case now. The only persons 
now triable in British India under any law passed by the Gover« 
noreGrencral in Council for offences committed outside British 
India, are those meutioned in Sects. 3 and 4 of the Penal Code; 
and under the provisions of the Criminal Proredure Code, Sect. 188, 
European British subjects in respect of offences committed in the 
territories of any Prince or State ta India in alliance with the 
Queen; and Native Indian subjects of the Quoen in respect 
of offences committed anywhere beyond tho limits of British 
Indian. Under this section a Native Indian subject of Hor Majosty 
who comunits an offence in Cyprus, can be tried for it in British 
India; Kmp. v. Surmuhkh Singh, I. L. R. 2 Aull. 218, acase which 
was decided under the Foreign Jurisdiction Act of 1872, Sects. 8 
and 9, the latter of which is identical in terms with Sect. 188 
of the Criminal Procedure Code. Consequently a Native Indian 
subject might commit adultery in England, where it is no 
offence, and yet be charged by the injured husband and punished 
for that offence in Bombay, if found there, because he is liable 
for the offence as if he had committed it tn the place in British 
India there he ts found. A person in the service of the Queen, 
who is not a British subject, is liable to the provisions of the 
Penal Code, by virtue of Sect. 4, but that does not give a 
Court in British India, where such person is found, authority to 
try him under Sect.1&8, Cr. P. C., for an offence committed ma 
Native State; Emp. v. Natwarai, [. L. Rt. 16 Bom, 178. 

British subjects on a voyage from Bhavnagar to Bombay com- 
mitted criminal breach of trust in respect of goods entrusted 
to them by selling them en route at Damaum, a Portuguese settle- 
ment, and having then aheconded, they were subsequently found 
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in British Territory; and it was held that they could be tried 
there for the offence they had committed ; Emp. v. Daya Bhuna, 
IL. B 13 Bum. 147, following Emp. v. Maganlal, I. L. B. 6 
Bom. 622. The proviso tu Sect. 189, Cr. P. C., has no applica- 
tion to a place whore there 1s no Political Agent; Emp. v. Daya 
Bhima, uls supra. 


Tho orders of the Governor-General in Council, declaring over 
what foreign Indian termtones the varions High Courts have 
respectively jurisdiction in respect of offences committed by 
Buropean British subjects, will be found m Agnew and IHender- 
won’s Code of (Criminal Procedure in the Notes to Sect. 458. 


The Fagitive Offenders’ Act, 1831, 44 & 45 Viet. c. 69, 
which will be found at length im the Appendi, further enlarges 
the applicubilty of the Ponal Code, by making tt apphcable to 
certain cascaarining under that Act. Sect. 23 provides . “ Where 
any part of thin Act procides tar the place of tal of a person accused 
of any offence, that offence shail, for all pur pows of, and meiudcntal to 
the trial and praahment of auch pereon, and of, and ineudental to, any 
procerdinge, prelvavary, ie dental to, or conse jteatial thereon, and 
of, and meulintal to, the yuriadution ot any Coumt. 5. steith refer. 
ence fo auch offence, anbto any person accnused of auch offi nee, be deemed 
to have been comunt cd inany place elich the accused can he treed fos 
it, and sich person may be punished on accordance with the Courls 
(Colomal) Jurudetion Act, 1974," for which, see post, p. 15, 


Sect. 22 provides that, ‘@ person accusd of the offence (under 
whateerr wane thes kaon) of sccearing or making any falne deposition, 
or of giriay on fabricatiay any false crud: ues, for the purpoars of this 
dot, may be tried either on the port of Her Majesty's dominions m 
which euch depomtion or cridence 1a werd, on tn the part in whach it 
was eworn, made, giren, or fabricated, as the justeos of the case onary 


his 
The latter part of Sect. 28 farther provides that, “a person guilty 
Of the offence of cacaping or af atlrmpting to escape, or of aiding or 
attempling to aid a prisoner to escepe, by breach of prison or otherwue, 
from oustody under any warrant issued or endorsed in pursuance 
of this Act, may & fried wn any of the following parte of Her 
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Majesty's domtnions, namely, the pari to which and the purt from 
which the prisoner is being removed, and the part in which the 
prisoner escapes, and the part in whtch he ts found. 

Sect. 34, also, makes provision for tho case of persons convicted 
in any part of Her Majesty's dominions and being found at large 
in any other part before the expiry of their sentence, but does not 
provide in so many words for their trial and puniahmont at the 
placo where they may be found. 


Merehanidize Marks.—Act IX. of 1891, Sect. 4, provides that 
any person abctting in British India the commission of any act 
outside British India, which, if committed in British India, 
would be an offence under the Merchandize Marks Act, or under 
any sections of Chap. XVIII. of the Indian Penal Codo which 
relate to trade, property, or other marks, may be tried and 
punished in any place in British India in which the abottor may 
be found, in the same manner as if he had committed in that 
place the act which he abetted. 


Sect. 5. Certain Acts not to be repealc!.—Nothing in this 
Act is intended to repeal, vary, suspend, or affect any of 
the provisions of the Statute 3 & 4 Will. 4 c. 85, or of any 
Act of Parliament passed after that statute in anywise 
affecting the East India Company, or the said territories, 
or the inhabitants thereof; or any of the provisions of any 
Act for punishing mutiny and desertion of officers and 
soldiers in the service of Her Majesty or of the East India 
Company, or of any Act for the Government of the Indian 
Navy, or of any special or local law. 


Orrences on THe Hian Neas. 


The question whether the Indian Legislature has power to 
legislate with reference to offences committed on the high seas 
was considered at great length in the caso of Reg. v. Elmstone, 
7 Bom. H.C. Rep. 0. C. 89, by Westropp, C. J., at p. 100. 

The legislative authority of the Governor in Council was created 
by Act 8 & 4 Will. 4 c. 85; Sect. 43, which is to the 
following effect :—The said Governor in Council shall have poser 
to make laws and regulations for repealing, amending, or altering 
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any laws or regulations whatever now in forve or hereafter to be in 
force, in the said territories, of any parts thereof, and to make laws 
and regulations for all persons, whether British or Natwe, 
Soreigners or others and for all courts of justice, whether established 
by His Majesty's charters or otheririse and the jurisdiction thereof, 
and for all places and things whatsoever within and throughout the 
whole and every part of the said territories, and for all serrants of 
the said Company within the dominions of Princes and States in 
alliance with the said Company ; save and except that the said 
Governor-General in Counetl shall not have the power of making 
any lawa or regulations which shall, in any way, repeal, vary, 
avepenl or affect any of the provixtons of this Actor any of the 
provisions of the Acta for punishing mutiny and desertion of officers 
and soldiers, whether in the arrvice of Hie Mayesty or the said Com- 
pany, or any provisions of uny Act hereafter lo be passed in aninvise 
affecting tac saved Company or the said territurics or the inhabitants 
thereof, or any laws or requlations which ahall, in any way affect 
any prerogative of the Crown or the authority of Parliament, or 
the constitution or rights uf the saud Company or any part of the 
unwriffen laws or constitution of the United Kingdum of Great 
Britain and Ireland whereon may depend in any degree the alle 
giance of any persons to the Crown of the United Kingdom or the 
sovereignty ur dumoenion of the xatd Crown orer any part of the said 
territories.” By Act 244 25 Viet. c. 67 (The Indian Councils’ 
Act), a 22, the Governor-General in Council as by the statute 
constituted, was curbled to make laws aud regulations for “ all 
pereons, whether British or Native, foresjners or others and for all 
courts of justice whaterer and for al! places and things whatever 
within the said territorves (of India), and for all serrants of the 
Government of India ecithin the dominions of Princes and States 
én alliance with Her Majesty.’ With tho proviso, however, that 
this Indian Legislatare should not havo the power of legislating 
en as to repeal or many way affect certain imperial statutes thero- 
in named, ‘or any provisions of any Act passed in this present 
ssorion of Parliament (1861) or hereafter to be passed, m anywies 
affecting Ler Majeety’s Indian territories, or the inhabitants there- 
of, or which may affect the authority of Parliament.” The special 
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power in the above Acta to legislate for all sorvants of the 
Government within the dominions of Princes and States in alli- 
ance with the Company or Her Majesty was extended by Act 
28 & 29 Vict. c, 17, to “all British subjects of Her Majesty 
within the dominions of Princes or States in India in alliance with 
Her Majesty, whether in the sercice of the Government. af India or 
otherwise.” By Act 32 & 33 Vict.c. 98 the Governor-General in 
Council was empowered to make laws and regulations for all 
Native Indian subjects of Her Majesty, her heirs and successors, 
without and beyond as woll as within the Indian territorios undor 
tho dominion of Her Majosty ; and by Sect. 2 of the same An 
it was provided that ‘no daw heretofore passed by the Governors 
General of India or by the Governors of Madras and Bombay reapec- 
ticely, iu Council, shall be deemed to be invalid solel y by reason of tts 
haring reference to Native subjects of Her Majraty not within the 
Indian territories under the dominion of Her Majesty.” This last 
Act was passed on account of a doubt raised by the law officers of 
the Crown whether Act [. of 1819 was valid, the Act giving 
jurisdiction over all British subjects in foreign States, and the 
law officers of the Crown being of opinion, in 1666, that in the 
care of offences committed in foreign States by Native Indian 
subjects of the Crown, the Governor-General in Council had not 
the power to make laws for their apprehension and punishment in 
British India, his power being restricted by Statutes 24 & 20 
Vict. c. 67, 8. 22, and 28 and 29 Vict. c. 17; Forayth's Collection of 
Cases and opinions on Constitutional Law, p. 24. 

Io Reg. v. Alu Paru, Perry's O. Ca. 551, Sir Erskine Perry, 
referring to Sect. 43 of 3 and 4 Will. 4c. 89, and to the words in it 
“within and throughout the whole and every part of tho said 
territories,” said :—‘ It iscuntended that these latter words apply 
to the persons who are to be legislated for, as well as to the places 
and things with which they are immediately connected. Bat the 
expresa distinction, which is made in the Act, botwoen persons 
and things, lies deeply seated, I apprehend, in the prineiples of 
legislation, and corresponds with the distinction well known to 
jurists between personal and real statutes.” And in this case 
Sir Erskine Perry oxpressed it as his opinion that 8 & 4 Will. 4 
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c. 85 had conferred power on the Indian Legislature to legislate 
for the high seas. With the reasons assigned in support of this 
opinion, the court, in the case of It-g. v. Elmstone (cited before), 

itaclf dissatisfied. In this caso Sir Michael Weastropp, 
in delivering judgment, said (p. 107) :—* The power given both 
in that Statute (24 & 25 Vict. c. 67, s. 22) and in the earlier 
Statote (3 & 4 Will. 4c. 85 8. 43) to logislate, not only for all 
persona, Hritish and Native, but, alsw, for foreigners, perhaps 
farnishes an argument in favour of the construction which 
applies tho words ‘within and throughout the whole and every part 
of the said torritorics’ in the one statute, and ‘within the said 
territories’ in the other as well to ‘persons’ as to ‘places and 
thing,’ ax it ix scarcely to be supposed that a goneral power to 
legislate for foreigners beyond those territories was intended ; 
and if the word, ‘foreigners’ be lunited to persons within the 
territories, so must the words * all persons, British or Native. It 
may bo said that the intention was to give power to legislate for 
forcignera beyond tho territories «o far as international law 
would permit, ¢. y., for foreigners on board British registered 
or Anglo-Indian registered alips. itis, however, diffienlt to 
understand why the Imperial Legislature should delegate to the 
Indian Legislature, or te any other provineisl legislature, the 
power to logisiate generally, either for British subjects or foreign- 
ers in British rogistered ships on the high seas. Were it todo 
ao, British subjects and foreygnors iv British ships inight be sab- 
jected to conflicting laws in respect of their conduct on the high 
peas. Yet, ifthe construction of the Statute 3 & 4 Will 4c. 83 
a. 48, which Sir B. Perry put forward in Reg. v. Alu Paru, be 
correct, it woald seom toinvolve sacha power. It is not impro- 
bable tha: had tho Imperial Legislature intended to confer any 
powor upon the Indian Legislature to legislate for the high seas 
beyond the maritime territory of British India, that power would 
have been limited to Natives of India or persona domiciled in 
India, and perhaps to Hiritish subjects and foreigners in ships 
belonging to or registered in-India. No such distinction is taken 
in the statutes. Nothing whatever is said as to the high seas, but 
worda are introduced which, consistently with good grammar and 
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the probable intention of Parliament, may be applied ao as to limit 
the general power of legislation to the territory constituting 
British India. . . . Tho power to legislate for all servanta 
of the Company in one statute, and for all servants of the 
Government of India in the other statute, respectively, within the 
dominions of Princes and States in alliance with the Company or 
Her Majesty, is special and exceptional, and furnishes a very strong 
reason for supposing thatthe previous general power of legislation 
conferred by the same statutes is limited to the territories of 
British India.” And IVest, J., in Reg. v. Kastya Rama, 8 Bom. 
H.C.R. C.C. 73, said :—“It seems impossible to maintain that a 
general power of legislation for the high seas, where a subordinate 
Government can neither enforce obedience nor afford protection, 
is implied in the delegation to it of authority to make laws for 
the territory placed under it.”’ 

Thus it would appear, for the reason set forth above, that the 
Indian Legislature has had no power conferred on it to legisla: 
for offences committed on the high seas, even by British subjects, 
and the only authority which cau apply tho provisions of the 
Penal Code to such oftences is the British Parliament. The Gov- 
ernment of India have attempted to legislate for offences committed 
on high seas in Act XXXII. of 1888, but us this Act has been, 
so far as it affects offences on the high seas, repealed by Act VIII. 
vf 1868, no question arises now on its interpretation. ‘This was 
the only Act by which the Government of India had attempted to 
legislate for offences committed on the high seasuntil the passing 
uf the Criminal Procedure Code, Sect. 188, which by using the 
expression “any place out of British India’ contains words wide 
enough to include the high seas, and it has, in the case of Lmp. v. 
Sarmukh Singh, [. L, B.2 All. 218, been held that those words 
cover an offence committed in Cyprus, hut whether the Indian 
legislature had power toinclude the high seas in those words, 
or did asa matter of fact intend so to include them, remaint to be 
determined in some futare case. 

Apmikatty Jvrispiction oy tax Hian Counts. 

The present High Coorts of Calcutta, Madras, and Bombay have 

the same Aduiralty jurisdiction as that of the late Supreme Coarte 
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(nee Charters, 1862, 1865, ss. 32, 38), The jurisdiction of the 
late Supreme Court was that of the High Court of Admiralty in 
England as it stood on the Sth Iec. 1823, the date of the Letters 
Patent creating the Supreme Courts. The jurisdiction of the 
Supreme Cvart in Vicc-Admuralty was created by commission from 
the High Court of Admiralty in England in 1843. Tho Jurisdic- 
tion thus given in Vice-Admiralty was the Jurisdiction possessed 
by the English High Court of Adiniralty before the passing of 
Mtatute 3. & 4 Vict. ¢. 65, which enlarged the Admiralty jurisdic- 
tion of the Boglish High Court of Admiralty. See Bardot v. The 
Augualo, 10 Bom. H.C. RL116; ie The Asia 5 Bom. H.C. R. 
G8, 69 where it waa held that the Statutes 3 & 4 Vict, c. 65, and 
24 Vict, ¢. 10, do not extend to India. 


The offences which come within the Admiralty jurisdiction were 
defined by the Merchant Shipping Act, 1854, 17 & 18 Vict. c. 
104, 4. 27, but now by the Merchant Shipping Act 1894, 57 & 
§8 Vict. ¢. 60, «. 687, in the following terms :— 


All aplnercagainst proper tyor parson comnutted moral any place, 
either ashore or afloat, ont of Her Majeaty’s dominona, by any 
udaler, aciman, or apprentice, wha althe lime when the offence 1 
vomited, ax, ar tathi three wouthe pretioxly has been, enyployed 
a cng Ubritss shige, shall le leeand to ln uffcnecs of the same nature 
prapretieely, amd da tah to the same ptenishimenta resprcticely, and 
be enqueral of, heard, tried, determaned, and adjudged ot the same 
manner aud by the same courts, and in the same places, an af atch 
offences had larn cumiifted within te surexdiction of the Adatralty 
al Buglamd, and (he costs and ¢ cperser of the proxecution af any such 
offence mey be dircetad to he paul asin the cas af corte and cape nscs 
of proaceutions for offences commutted within the juriadetion of the 
Admiralty of Euginud,” 

Sect, GY of the last mentioned same Act provides where such 
offences may be tried in the following terms :— 


(1) Whenercr any complant is made to any Britwh consular 

officer— 
(a) that any offence againel property or person has been com 
mitted al any place, either aohure or uploat, out of her Majesty's 
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dominions by any master, seaman or apprentice, who at the 
teme when the offence was committed or within three months 
before that tine was employed in any British ehip ; or 


(b) that any offence on the high seas has been committed by any 
master, seaman or apprentice belonging to any British ship, 
that consular officer may tnquire into tha case upon oath, 
and may, if the case so requires, take any steps in hie power 

for the purpose of placing the offender under necessary res- 
traint, and of sending him as soon as practicable in safe 
custody to the United Kingdom, or to any British jpossea- 
sion in which there is a court capable of taliny cognisance 
of the offence, in any ship belonging to Her Majesty, ar to 
any of her subjects, to be there proceeded. ayainat according 
to law: 


(2) The consular officer may order the master of any ahtp 
belonging to «any aubject af Ter Majesty bound to the United 
Kingdom, or to such British possession as aforcaaud, to receive and 
afford a passage and subsistence during the voyage to any such 
offender ax aforesaid, and to the witnesses, ao that such master be 
not reyutred ta recetre more than one offender for covry 100 tons 
of his ship's registered tonnage ; or more than one witness for 
every 350 fons of that tonnage, and the consular officer shall 
sndorse upon the agreement of the shtp euch particulara with rewpeet 
ty any offenders or witnesses sent inher as the Board of Trade 
require : 

(3) Any master of a ship to whose charge an off.nder haa been 
xo committed shall, on his ship's arrival in the United Kingdom, 
or in such British possrasion asx aforcaatd, give the offender 
in the custody of some police officer or constable, who shall take 
the offender lefore a justice of the peace, or other maytatrate by law 
empowered {o deal with the matter and the justice or magtstrate 
shall deal with the matter, as in cases of offences committed upon 
the high seas.”’ 

By Sect. 18 of 52 & 53 Vict. c. 63. “ British possessions” 
are defined as “any part of Her Majesty's domintona, exclusice of 
the United Kinylom.” 
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Sect. 686 of the 57 & 58 Vict. c. 60 further provides that: —“J/ 
any person, being a British subject, te charged with having commit. 
tod any offence on board any British ship on the high seas, or tn 
any foreign purt or harbour or on board any foreign ship to which 
he cloea not belong, or, nut Ueiny a British subject, is charged ectth 
haviny committed any offence on board any British ship on the 
high seas, and that person is found unthin the jurisdiction of any 
court uf sustics in Her Mayesty's dominions, which would have had 
rogniaance of the offence if it had been committed on board a 
Britiah ship within the limits of ite ordinary jurisdiction, that 
court shall have jurtadiction to try the case, as if tt had been so 
commilted. Nothing inthis section shall be construed to alter or 
interfero with the Admiralty Offeneca (Colontal) Act, 1849, 


Law any Prochptke APeLicaBLE TO OFRENCES 
on tum Hiro Seas. 


In the case of lea. v. Thompaon ) BLL. R. Cr 1, decided in 
1867 before the passing of the Act 30 & 31 Viet. c. 124, the 
prisoner was charyed, under 7 Will, $4 1 Vict. c. 85, s. 2, witha 
erimival offence on beard a British ship upon the high seas and 
within the Aduuralty yutisdiction of the Calcutta High Court, and 
waa found yuilty by a jury of an offence under Statute 11 & 15 
Viet. co. 10,8. 5. Tho Court held that the Procedure adopted was 
properly the Ludi procedure , followed on this pout im Bmp. v, 
Harton, 1h. BOUG Cab 238 5 but that the charge and conviction 
were properly founded on the Eughsh statutes,and that the puuish- 
mont wust be according to Eughsh law. Peacock, C. Ji, an this 
case, referring to Statute 12 & 18 Vict. ¢. 96, saad :—"I can 
well understand that Parhament would prefer to make such persons 
subject. to the punishinent imposed by English law, rather than 
that of the colony: they might not be certain, what that law was 
or, if aware of it, oaght not wish to extend it.” In the case of 
Reg. v. Elmstonc, 7 Bom H.C. Rep. C. C. 89,10 was held that 
the substantive law applicable toa British born subject tried in the 
High Court at Bombay for destroying a British ship on the high 
wens, at a distance of wore than three wiles from the shores of 
British India, was the English law, and not the Indian Penal Code, 
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and the procedure applicable, the ordinary criminal procedure of 
the High Court. In this case it was contended by counsel for 
the prisoner that the words “the Court shall have jurisdiction to 
hear and determine the case as if the offence had beon committed 
within their local limits,” in Act 30 & 81 Vict. c. 124, 8. 1 (not 
in operation when Iteg. v. Thompson was decided), had the effect, 
that the offence in question, committed on the high seas, must be 
tried and punished as if committed in India. But the Court— 
citing Sect. 267 of the Merchant Shipping Act, 17 & 18 Vict. 
ce. ]04; and Sect. 2 of the Statute 12 & 13 Vict. c. 96 as showing 
conclusively that the law of punishment prescribed by those 
statutes is the law of England, and Sect. 1 of 30 & 31 Vict. 
c. ]24 which provides that “this Act shall be construed with and 
as part of the Merchant Shipping Act’’—held that the words cited 
by counsel could not have the effect contended for by them. 
In all criminal cases, then tricd in India, whether in tho Mofassil 
or High Courts, under their Admiralty jurisdiction, it would 
appear that the procedure appleable is the ordinary criminal 
procedure of the Court trying the case; but the substantive 
law applicable, at any rate, up to the passing of tho statute 
about to be mentioned, was English law and not that of the 
Penal Code. 

Snbsequently to the decision in Reg. v. Alustonr, the Imperial 
Legislature passed the 37 & 38 Vict. ¢. 27, Courts (Colonial) Surin. 
diction Act, 1874, which applies to India, by the third section of 
which it is enacted that, “then, by rirtue ofany Act of Parliament, 
now or hereafter to be passed, a person us treed wa court af any 
colony”? (which term includes British India) “fur any ertme or 
offence committed upon the high seas or cleewrhere out of the territo- 
rial limite of such colony, and of the local jurisdiction of such court, 
or if committed within such local jurialiction made punishable by 
that Act, such person shall, upon conriction, be liable tg auch 
punishment as might have been inflicted upon him if the crime or 
offence had been committed within the limits of such colony and of 
the local jurisdiction of such court,and to no other, anything tn any 
Act to the contrary notwithetanding. Provided always that if the 
erime or offence is a crime or offence not punishable by the law of the 
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colony in which the trial takes place, the persons shall, on conviction, 
be Hable to such punishment (other than capital punishment) as 
shall seem to the court most nearly to correspond to the punishment 
to which such person toould have been liable in case such crime or 
offence had been tried in England.” 


What then is tho effect of this statute? Atthe time of the 
decision of the case of Reg. v. Elmstone, it was held that none of 
the English Acts permitted an accused to be punished under any 
bat English law: consequently, the charges must be drawn 
under the English statutes and not under the Ponal Code. The 
present statute specifically provides that the punishment for the 
 orimes and offences’ therein described shall be the same as is 
allotted to the samo “crimes and offences’' within the jurisdiction 
of the court trying the case, «What then is tho meaning of the 
term ‘crimes and offences?” It cannot mean the technical names 
by which crimes are known in England, otherwise the statutes 
wonld bo of scarcely any force at all, ae st would then apply only 
to such colonies as described crimes by exactly the same terms as 
aro asod in England, but it must mean the acts, neglecta and 
defaulta which go to make np and constitute the crime or offence, 
and thon the meaning of the Act wonld be that if a person 
ia charges! in a colony with having committed any act, default, 
or omission which would amonnt toa crime or offence under 
English law, then, on conviction, such person would be liable 
to be punished as if such act, neglect, or default had occurred 
within the local jurisdiction of the Colonial Court. Thus 
having, prior to this statute, had local procedure applicable, we, by 
thie statute, have Jocal punishment applied, and in India such 
punishment would be ander the Penal Code; and since a law is 
@ command to the breach of which 4 sanction or punishment is 
atteched, it would appear that the law under which a person is to 
be panished mast be tho substantive law applicable to the case, 
because it is the law which points out the breach to which the 
punishment is attached ; see Rey. v. Vhompoon, 1 Ben. L. 1.0. C., 
at p. 9. Consequently, on the general principles of jurisprudence 
the Penal Code would now be the substantive law in the case of 
offences committed on the high seas and tried in lodia. Ifwe now 
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look at the reasons for the jadgment in the case of Reg. v. Elmstone 
we shall see that they lead to tho samo conclusion. The statute 
$0 & 31 Vict. o. 124, 8. 11, provided that all offetices of the class 
we are discussing should be “tried and dotermined ” as if they 
had been committed within the local jurisdiction. Theso words 
are the words used iu the commission of Oyer aud Terminer, and 
under them the Commissioners pass sentences, hence the court 
which decided Reg. v. Elinstone, at p. 122 of 7 Bom. H. O. Rep. 
C. C., said: — The direction to hear and determine the case, asif the 
crime had been committed within tho limits of the ordinary juris- 
diction of this court, seemed to point towards the law prevailing 
within those limits as the substantive law applicable to the case.” 
But the 30 & 31 Vict.12¢ forms part of the Merchant Shipping Act, 
1854, and this later Act spocially preserves in force the 12 & 18 
Vict. c. 96 the second section of which requires the punishmont in 
all such cases to be according to the English law; therefore, it was 
held by the court to limit to that extent the meaning of the word 
‘‘determiuc,” and that English law was consequently the 
substantivo law ; see the reasoning at pp. 125 to 129. Now, hows 
ever, the Statute 37 & 38 Vict. ¢.27 has caused 12 & 13 Vict. 
c. 96, s. 2 to be of no effect whatever, although it does not in go 
many words repeal it, and we have the word ‘‘determine” not 
only left to have its full force ag in England, but the local courts are 
definitively empowered to punish in such a case as if the offence 
had been committed within the limita of the local jarisdiction. 
Thus it would appear that if the case of Iteq. v. Elmstone had 
now to be considered, the court would hold that the local law was 
the substantive law and not the English law. 

This restores the law to tho state in which it was under 9 Geo. 
4c. 74 (an Act for improving the Administration of Criminal 
Justice in the East Indies), which by Sect. 25 enacts “that all 
offences prosecuted in any of her Majesty's Courts of Admiralfy shall 
upon every frst and subsequent conviction, be sulyect to the’ same 
punishment, whether of death or otherwise astfsuch offences had been 
committed upon the land,” i. ¢., upon the land of British India, for 
the Act goeson to provide for the punishment of acts upon the land 
of India. This section is one of the few sections of that Act which 

3 ec. 
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were left unrepealed by Act X. of 1875 and by the English 
repealing Acts of 1874, and although its operation was suspended 
by the Acts referred to in the case of Reg. v. Elmstone, it is now 
restored to fall force by the 37 & 38 Vict. c. 27. 


Tho Criminal Procedure (odo, 1882, Sect. 221, provides that 
‘the law and section of the law against which the offence ta said to 
have been committed shall be mentioned in the charge,” and Sched. 5 to 
that Act, Sect. 28, shows Ly the forms of charges therein given 
that this provision is to be carried out by alleging that the offence 
charged is “ punishable under”’ a certain section of the Penal Code, 
consequently offences on thehigh seas when tried in India should 
now be charged a4 if they had been committed on land within the 
local jurisdiction ; for it will be absurd still to charge them as 
panishablo under an Imperial statute when the Act set out before 
says they are to be punished under tho local Acta and not other- 
wWiso. 

Tho acts, however, which sre charged as an offence under the 
Ponal Code, must be such as would, at the same time, constitute 
an offence punishable under English law ; Emp, v. (funning, T. 1. 
R, 2 Cal, 782. 


Tho argaments usod in the foregoiug pages, ood the law laid 
down as to the form of charge proper fur offences committed on 
the high scas, have been approved of, and adopted by the High 
Court at Bombay in Emp. ve Shath Abdul Rahiman, I. IL, BR. 14 
Bom, 227, 

The Merchant Shipping Act, 1891, Sect. 686 it will be seen 
repeata the proviso at the end of Sect. 21 of 18 & 19 Vict. c. 91, 
that nothing in that section shall be constrned so aa to interfere 
with 12 & 18 Vict. c. 96, i. «. The Admiralty Offences (Colonial) 
Act, 1849, which requires punishments inflicted in colonies to 
bo according to English law, bat tho present Merchant Shipping 
Act dors not repeal the statute 37 & 38 Vict. c. 27 hereinbefore 
referred to, and as that refers to Acts of Parliament thereafter to 
be passed, the punishment to be inflicted is still that provided 
for by this last mentioned Act, as before the passing of the 
present Merchant Shipping Act. 
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If the act, neglect or default is not punishable by the local law, 
if committed within the local jurisdiction, then the case would 
come under the latter part of Sect. 8 of the 37 & 38 Vict. c. 27, 
and in this event it would still probably bo proper and necessary 
to draw the charge under the English law most nearly applicable 
to the circumstances of the casc. 


As to tho limits of Admiralty jurisdiction, especially as to the 
interval between high and low-water mark, see Reg, v. Llmatone, 
7 Bom. H. C. R. 105; and Rey. v. Pauline, 9 Jur, 286, 9, C. 
3 Notes of Cases, 616; Rey. v. Cunningham, 28 L. J. N.8. Mag. Ca. 
66; and 3 Haygurd Adm. Rep. 275, 283, therein roferred to. 
Whether the Admiralty has jurisdiction ‘in harbours below the 
bridges of great rivers near the sea, which are partly enclosed by 
the land, will be in most cases a question of fact rather than law, 
and determinable by local evidence. It is plain, howover, that 
the Admirality can have uo jurisdiction in any rivers, or arms or 
creeks of the sea, within the bodies of countics, though 
within the flux und reflux of the tide”; 2 Mast’s Pleas of the 
Crown, p. 808. 


Piracy. 


Piracy, jure gentium, is justiciablo everywhere. Piracy “ is only 
a sea term for robbery—piracy being a robbery within the juris- 
diction of the Admiralty . . . . If the mariners of any ship 
shall violently dispossess the master, and afterwards carry away 
the ship itself or any of the gouds, with a felonious intention, in 
any place where the Lord Admiral hath jurisdiction, this is rob- 
bery and piracy ;” Ree v. Dawson 13 State Trials, 451. And the 
samme, of course, holds whether the disposscssion be by mariners or 
passengers; Altorney-General of Rong-Kony v. Kwok-a-Sing, L. 
R.5 P.C.179. In this last case it appeared that it is provided in 
the Hong-Kong Ordinance 2 of 1850, that where it may appear tos 
magistrate or court that there is s probable-cause for belicving that 
a Chinese. who has taken refage at Hong-Kong, has committed 
“any crime or offence against the lawn of Chins,” he may be 
imprisoned with a view to his being surrendered to the Government 
of China. On this it was held that in certain circumstances piracy 
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would come within the Ordinance; as for example, if a Chinese 
wont from the Chinese coast to plunder ships at sea, returning 
again to China with his plunder. 


Where aomo of a large number of Chinese coolies, who were 
being taken from China to Peru in a French ship, killed the captain 
and several of the French crew, and then took the ship back to 
China, they wore beld to havo becn guilty of piracy yure gentium. 
Bat the pirucy was held not to be un offence against the law of 
China within the meaning of the Ordinance. If they committed 
an act against the municipal law of any nation, it was against that 
of Franco ; and if they were punishable by the law of China, it was 
only because they had committed un act of piracy, which jure 
gentium, is justiciable everywhere ; Atforney-General of Hony-Kony 
Vv. Arlen Sing, L. Roo P.C. 200. 


ApMikaniy Jurispie rion in tToE Morussit Cot ris. 


We have roferrod as yet only to the Admiralty jurisdiction of 
the High Courts, and till the passing of the Statute 23 & 24 Vict. 
6. 88, tho Mofussil Courts had no such jurisdiction. But by 23 & 
24 Vict. o. ad,s.), the provisions of 12. & 183 Vict. ¢. 968 were 
extended to Tadia, Sect. | of 12.4 13 Viet. c. 96 providos that: 
"Tf any peraon in” Reitish Ladin “ shall Le charged with the com- 
mission of any treason, pracy, filony, robbery, murder, conapiracy, 
vor other offence of what nature socver, commilled upon the sea, or in 
any haven, ricer, creek or placa, where the admiral or admirals 
hare power, authority, or jurielicfion, or yf any person charged 
with the commission of any auch offence upon the nea, or in any 
euch haven, river, creak, ov place, ahall be brought for trial to” 
British Indin, © then, and in every such case, ail magietrates, 
justices of the poace, public prosecutors, juries, judges, courte, 
public officers, and other persons in India shall have and ewarcise 
the aume jurisdiction and authorities for the inquiring of, trying, 
heariay, delermining, and adjudging auch uffences, and they are 
hereby respectively authorised, empowered, and required.to inetitule 
ond carry 01 all such proceedlings for the bringing of euch person 20 
charged, ae aforesaid, to trial, and for and auailiary to and con- 
sequent upon the (rial of any such person for any such offence 
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wherewith he may be charged as aforesaid, as by the low of” 
British India “would and ought to have been had and cwercised or 
instituted and carried on by them respectively, if such offence had 
been committed, and such person had been charged with having 
committed, the same upon any waters attuate within the limits of” 
British India, “and within the limtis of the local jurisdiction of the 
courts of criminal justice,” 

By Sect. &:—* Provided always that sf any person shall be cone 
vicled before any such court of any such offence, such persun so con- 
victed shall be subject and liable to, and shall euffer all auch and 
the same pains, penalties, and forfeitures as by any law or laws 
now in force persons convicted of the same reapretively would be 
subject and liable fo, in case such offence had been committed and 
were required of, tried, heard, determined, and adjudged in England, 
any lary, statute, or usage to the contrary notirithstanding. ” 

Sect. 3 provides that:— Where any person shall die in” 
British India ‘“‘of any stroke, potauntny, or hurt, such person 
having been felontously stricken, potsoned, or hurl upon the sen, or én 
any haven, rwer, creck, or place, where the admiral or admivale have 
power, authority, or jurisdiction, or af any place out of” British India, 
“ every offence committed in reapect of any such case, whether the same 
shall amount to the offence of murder or of manslaughter, or of being 
aecessory before the fact to murder, or after the fact, to murder or 
manslaughter, may bedealt with, ingutred of, tried, determined, and 
Punished in” British India ‘‘tn the same manner wn all reapeete as 
if such offence had been wholly committed in” British India; “ and 
if any porson in” British India “ shall be charged with any euch 
offence as afurrsnid in respect of the death of any person who hav- 
tng been feloniously stricken, poisoned, or otherirtse hurt, shall have 
died of such stroke, poisoning, or hurt upun the sea, or in any haven, 
fiver, creek, or place where the admiralg or admiral have power, 
authority, or jurisdiction, such offence shall be held fur the purpose 
OS this Act to have been wholly committed upon the sea.” 

The Act 87 & 38 Vict. c. 27, s. 3, modifies Sect. 2 of 12 & 18 
Vict. c. 96 above quoted, by making the offence punishable under 
the local law, if there were any sach applicable to the offence of 
which the person might be convicted in place of under English law. 
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Cloim to Ue tried by High Court.—By Sect. 2 of Act 23 & 24 
Vict. c. 88, it is provided that :— Where any person within any 
place in India ta charged with the commission of any offence, in 
reepect of which jurisdiction ts given by Act 12 & 13 Vict. c. 96; or 
there any person charged with the commission of any such offence is 
brought for trial under the said Act to any place in India; of at any 
time befure his trial he makes it appear to the court exercising 
ertminal juriuliction, in the place where he is 80 charged or brought 
for trial, that in case theofience charged hal been committed in such 
place, he could have been tried only in the Supreme Court of one of 
the three presidencies tn India, and claim to be tried by such 
Supreme Court accordingly, the saul court exercising criminal 
jurtediction, as aforvsant, shall certify the fact and claim to the 
governor of such place or chief local authority thereof, and such 
governor or chief local authority thereupon shall order anid canse 
the person charged to be sent in custody to euch une of the presidencies, 
as such yovernor shall think fil, for trial before the Supreme Court 
of such prosndency ; and the said Supreme Court and all public 
ofiecra and other persons su the presidency shall have the same 
juriediction and authority, and proceed iu the same manner in 
relation tu the person charged with euch offence, aa if the same had 
been committed, or origtnally charged to hace been committed, 


within the imits of the ordinary juriadiction of such Supreme 
Court.” 


Can nak. 


Whon s persun, who would not but for special circumstances be 
liable to the jurisdiction of u particular court, 13 tried before that 
court, tho charge ought to contain such a statement of facts as is 
sufficient to show the jurisdiction ofthe court. Thus, if a person 
te rable fa punishment under the Penal Code by virtue of Sect. 4, the 
charge should run as follows :— 


That you, on or about tho day of , then being 
a servant of and in the service of Her Majcaty the Queon-Empress, 
at within the dominions of » a Peince 


(or State) in alliance with Her Majesty the Qucen-Empress, 
did, dc. 
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If the jurisdiction be given by one of the notifications of the 
Government of Indta issued in September 1874, the charge should 
run as follows :— 

That you, on or about the day of y then beings 
Eoropean British subject and a Christian, and residing in (here 
insert place of residence which must be one of the places named in 
such notifications) did at aforesaid, &c. 

If the offence be committed within the admiralty jurtadiction, the 
form of the charge should ée as folluwa, or with auch modifications as 
may be necessary to meet the circumstances of the particular case :— 

That you, on or about the day of , then being a 
British subject on board the British ship , did, on 
the High Seas, and within the jurisdiction of the court, &c, 
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CHAPTER IU. 
(lengRat. ExrLaNaTIOXs. 


Sect. 6. Definitions t. be subject to exceptions.— Throughout 
this Code every definition of an offence, every penal pro- 
vision, and every illustration of every such definition 
or penal provision, shall be understood subject to the 
exceptions contained in the chapter entitled ‘“ General 
Exoeptions,” though those exceptions are not repeated 
in such definition, penal provision, or illustration. 


Illustrations. 


(a) The sections in this Code, which contain defini- 
tions of offences, do not express thata child under 
seven years of age cannot commit such offences, 
but the definitions are to be understood subject 
to the general exception which provides that 
nothing shall be an offence which is done by a 
child under seven years of age. 


(+) A, a police officer, without warrant, apprehends 
Z, who has committed murder. Here A is not 
guilty of the offence of wrongful confinement, 
for he was bound by lawto apprehend Z, and 
therefore the case falls within the general 
exception which provides that “nothing is an 
offence which is done by a person who is bound 
by law to do it.” 


Sect. 7. Kepression always used in conformity with explana- 
tion.—Every expression which is explained in any part 
of this Code is used in every part of this Code in confor. 
mity with the explanation. 

Sect. 8. Gender.—The pronoun “he” and its deriva- 
tives are used of any person, whether male or female, 
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Sect.9. Number.—Unless the contrary appears from 
the context, words importing the singular number in- 
clude the plural number, and words importing the plural 
number include the singular number. 


Note. 


The word “include” is enlarging, not reatrictive, and does not 
mean that the words must apply exclusively to that which they 
are to include ; ca parte Faiguson, LR. 6 Q. B. at p. 291 ; The 
Gauntlet, L. R. 3 A. & E. at p. 388. 


Sect. 10. Aflan—Woman.—The word “man” denotes a 
male human being of any age ; the word “woman” de- 
notes a female human being of any age. 

Sect. 11. Person.--The word “person” includes any 
company or association or body of persons, whether in- 
corporated or not. ~ 

Sect. 12. Public.—The word “ public” includes any 
class of the public, or any community. 

Sect. 18. Queen.—The word ‘‘ Queen"? denotes the 
sovereign for the time being of the United Kingdom of 
Great Britain and Ireland. 

Sect. 14. Servant of the Queen. ‘The words “servant of 
the Queen” denote all officers or servants continued, 
appointed, or employed in India by or under the author- 
ity of the said Statute 21 & 22 Vict. c. 106, entitled “An 
Act for the better Government of India,” or by or under 
the authority of the Government of India or any Govern- 
ment. 

Sect. 15. British India—The words “ British India ” 
denote the territories which are or may become vested in 
Her Majesty by the said Statute 21 & 22 Vict. c, 106, en- 
titled “ An Act for the better Government of India.” 

Sect. 16. Government of India.—The words “Government 
of India” denote the Governor-General of India in Coun- 
cil, or during the absence of the Governor-General of 
India from his Council, the President in Council, or the 


dec 
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Governor-General of India alone, as regards the powers 
which may be lawfully exercised by them or him respec- 
tively. 

Sect. 17. Uovernment.—The word “Government” de- 
notes the person or persons authorized by law to admi- 
nister executive government in any part of British 
India. 

The meaning of tho word “Govornment” is extended by 
Sect. 263 A, so far an regards offences relating to postage 


Sect. 18. Preaiden-y.—The word “ Presidency ” denotes 
the territories subject to the Government of a pre- 
sidency. 


Beot. 19. Judge —The word “ Judge” denotes not only 
every person who is officially designated as a Judge, but 
also every person who is empowered by law to give, in 
any legal proceeding, civil or criminal, a definitive judg- 
ment, or a judgment which, if not appealed against, 
would be definitive, or a judgment which, if confirmed 
by some other authority, would be definitive, or who 
is one of a body of persons, which body of persons 
ig empowered by law to give such a judgment. 


(a) A collector exercising jurisdiction in a suit 
Act &. of 1869 is a judge. — 
(+) A magistrate exercising jurisdiction in respect of 
a charge on which he has power to sentence to 
fine or imprisonment, with or without appeal 
is a judge. 
(c) A member of 2 punchayet which has power, und 
Regulation VII, 1816, of the Madras Code, to 
try and determine suits, is a judge. 
A magistrate exercising jurisdiction in respect of 
SN gcrre which he has power only to commit 
‘ to another court, is not a judge. 
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Sect. 20. Court of Justice.—The words “court of justice"’ 
denote a judge who isempowered by law toact judicially 
alone, or a body of judges which is empowered by law to 
act judicially asa body when such judge or body of 
judges is acting judicially. 

Illustration. 

A punchayet acting under Regulation VII., 1896, of 
the Madras Code, having power to try and 
determine suits, is a court of justice. 

Sect. 21. Public Servunt.—The words “public servant” 
denote a person falling under any of the descriptions 
hereinafter following, viz.:— 

First, Every covenanted servant of the Queen. 

Second, Every commissioned officer in the military or 
naval forces of the Queen while serving under the Gov- 
ernment of India, or any Government. 

Third, Every judge. 

Fourth, Every officer of a court of justice whose duty 
it is, as such officer,to investigate or report on any 
. matter of law or fact, or to make, authenticate, or keep 
any document, or to take charge or dispose of any pro- 
perty or to execute any judicial process, or to administer 
any oath, or to interpret, or to preserve order in the 
court ; and every person specially authorised by a court 
of justice to perform such duties. 

fifth, Every juryman, assessor, or member of a pun- 
chayet, assisting a court of justice or public servant. 

Sieth, Every arbitrator or other person to whom any 
cause or matter has been referred for decision or report 
by any court of justice or by any other competent public 
authority. 

Seventh, Every person who holds any office by virtue of 
which he is empowered to place or keep any person in 
confinement. 

Bighth, Every officer of Government whose duty it is, as 
euch officer, to prevent offences, to give informatign of 
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offences, to bring offenders to justice, or to protect the 
public health, safety, or convenience. 


Note. 


A person appointed by the Government Solicitor with the 
approval of Government, snd under an arrangement made by the 
Governor-(enoral in Council, to act as prosecutor in the Calcutta 
Police Court, » a public servant; Ep. v Butto Kristo, 1. L. BR. 
3 Cale, 497. 


Ninth, Every officer whose duty it is as such officer, to 
take, receive, keep, or expend any property on behalf of 
Government, or to make any survey, assessment, or con- 
tract on behalf of Government, or to execute any revenue 
process, or to investigate or to report on any matter 
affecting the pecuniary interests ot Government, or to 
make, authenticate,or keep any document relating to 
the pecuniary interests of Government, or to prevent the 
infraction of any law for the protection of the pecuniary 
interests of Government ; and every officer in the service 
or pay of Government, or remunerated by fees or com- 
mission for the performance of any public duty. 


Tho word “ officer” in this clause means a person employed to 
oxurciso to somo uxtent a delegated fanction of Government. He 
must bo wither himself armed with some authonty or representa- 
tive character, cr his dutus must be immediately auxihare to 
those of sume one who ts se armed. Hence an J saphatdar, ‘. e., 
a leasce of & villago who has undertaken to keep an account of 
its forest revenues and pay acertam proportion to the Government, 
keeping the remainder for hunself, isnot an officer, and therefore 
not a public servant under this clause, Reg. ¥. Ramajirar 
Jibayiray, 12 Bom H.C. Rep. 1. 

A peon of the Collectcr's Court who received no fixed pay from 
the Government, but was remunce mted by fees whenever employed, 
to serve process, and = who was placed on the register of super 
numerary poons, was held a public servant; Ney. v. Kumbrishna 
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Das, 7 B. L. BR, 446, and sub nom. Reg. v. Ramkixto Doss, 16 W, 
R, Crim, 27, 

A servant of a bank carrying on tho treasury business of tho 
Government, and receiving a sum of moncy on accounts of Govern- 
ment, is a servant of tho bank, and not a public servant; Jn re 
Modun Mohun, 1. L. R, 4 Cale. 376; nor is a police officer undor 
suspension, Jtey. v. Dinanath, 8 B. I. R. App. 68. 

A peonemployed by the manager of an estate under the charge 
of the Court of Wards is not a public servant; Reg. v. Arays, 
I. 0. BK. 7 Mad. 17. 


A carter employed by Government is not a public servant ; Rey. 
v. Nachimuttu, +b. 18, 


Tenth, Every officer whose duty it is, as such officer, to 
take, receive, keep, or expend any property, to make any 
survey, or assessment, or to levy any rate or tax for any 
secular common purpose of any village, town or district, 
or to make, authenticate, or keep any document for the 
ascertaining of the rights of the people of any village 
town, or district. 


Lllusti atu. 


A municipal commissioner is a public servant 
Notes. 

An engineer who receives and pays to others municipal moneys 
ig w public scrvaut within the incaning of this clausc, although he 
may not have the power of sunctioning the expenditure of such 
moneys; Reg. v. Nantarum Uttamram, 6 Bom. H.C. it. 0. C, 64, 
So is every registering officer appointed under Act VILL, of 1871, 
8, 82. A Municipal Corporation 1s not a public servant as distinct 
from its individusl members; Ewyp. v. The Municipal Corpurations 
of Caleultu. 1. L. RB. 3 Cale. 158; 2 C. 1. BH. 520. 

Eeplanation 1.—Persons falling under any of the above 
descriptions are public servants, whether appointed by 
the Government or not. 

Eeplanation 2,.—Wherever the words “public servant ” 
occur, they shall be understood of every person who is in 
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actual possession of the situation of a public servant, 
whatever legal defect there may be in his right to hold 
that situation. 


Note. 


Any person, whether receiving pay or not, who chooses to take 
upon himself the mc sponmbilities belonging te the position of a 
pablic servant, and perforins those duties, and is recognized as 
filling the position of a public servant, must be regarded as one; 
Emp. v. Parmeshar Dat, (0.1. R.8 All, 201, 

By Act 1X of 1804, Sect. 23, prisoners appointed as officers 
of prisons are public servants. 

Sect. 22. Moveable property. —The words “ moveable pro- 
perty’’ are intended to include corporeal property of 
every description, except land and things attached to the 
earth, or permanently fastened to any thing which is 
attached to the earth. 


Nite, 


Earth when severed from the solais moveable property ; Emp, 
v. Shivram, 1. 1. 1. 18 Bom, 702 ; disapproving of Limp. Y. 
Kotayya 1. L. WO Mad. 225; and approving of Req. v. Tamma 
Ghantaya, I. Lh. 4 Mad. 228, in which it was held that salt 
collected and removed from a swamp in which it had crystallized 
was moveable property. . 


Sect. 23. Wrongful gatn— Wrongful lows. —" Wrongfal 
gain’ is gain by unlawful means of property to which 
the person gaining it is not legally entitled. “Wrongful 
loss” is the loss by unlawful means of property to which 
the person losing it is legally entitled. 

A person is said to gain wrongfully when such person 
retains wrongfully as well as when such person acquires 
wrongfully. A person is said to lose wrongfully whensuch 
person is wrongfully kept out of any property, as well 
when such person is wrongfully deprived of property. 

Fees payable to o College for attendance on lectures are pro- 
perty withio this section ; Bup. v. Sosht, 1. L. RL 15 Au, 310, 
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Sect. 24. Dishonestly.— Whoever does any thing with 
the intention of causing wrongful gain to one person, 
or wrongful loss to another person, is said to do that thing 
“ dishonestly.”’ 

Notes, 


The word “ dishonest’’is not used in the Ponal Code in its widest 
popular sense. In order to make an action dishonest, there must 
be the intention of causing wrongful gain to one person or wrong: 
ful loss to another; and that loss must be of property. A person 
who attempts to obtain by means of a forged sunnud from a Sottle- 
ment officer the recognitien that he is entitled to the title of 
 Loskur’’ does not do it dishonestly, because there is no intention 
to cause wrongful gain or loss to any one; Jan Mahomed vy. Emp., 
I. L. BR. 10 Cale. 584. <A student who forges the certificate of a 
Head Master of a school in order to be allowed to sit at an examina- 
tion, does not do so dishonestly within the meaning of this section ; 
imp. v. Haradhan, I. L. BR. 19 Cale, 380; where the accused 
had forged a cortificate from the Principal of a College which 
would enable him to attend lectures at another College on 
paying less than the full amount of fees, it was held that ho had 
caused wrongful gain to himself and wrongful loss to tho College ; 
Emp. v. Soshi, 1. L. R. 15 All, 210. See also cases cited under 
Theft and Forgery. 

Sect. 25. Fraudulently.—A person is said to do a thing 
“fraudulently” if he does that thing with intent to 
defraud, but not otherwise. 


Notes. 


Looking at the definitions given by Webster of “fraud” and 
“defraud,” to defraud is to deprive of right, to keep possession, or 
to withhold by deception deliberately practised with a view to 
gaining an unlawful advautage ; but the decided cases give a rather 
wider interpretation to “fraud ’’ and define it as an intention to 
deceive, whether from any expectation of advantage to the party 
himself, or from ill-will to the other, is immaterial; Haycraft v. 
Creasy, 2 Bast, p. 108, followed in Emp. v. Vithal Narayen, I. L. 
R. 13 Bom. 515 n; which was also followed in Zolst Mohun v. 
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Bmp. I. L. B, 22 Cale. 313. Fraud is a term which should be 
reserved for something dishonest and morally wrong, and should 
not bo used where “ illegality’’ is really the appropriate ex- 
pression; er purte Waleon, 21 (). B. D., p. 309. Fraud is proved 
when it is shown that » false representation has been made 
knowingly, or withont belief iu its truth, or recklessly, without 
caring whother it be true or false; Uerry v. Peek, 14 App. Ca. 
$37. 

There may be tho intent without the power to defraud ; Pog. v. 
Naah, 2 Den. CoC. 500, 

Where a person in the course of an action, brought against 
him to gain poxsession of property, uses a forged document for 
the purpose of supporting his title, though there was no necessi- 
ty for the use of it, such nee is clearly fraudulent; Bmp. v. Dhue 
mum Kaze, dd. 1. 0. 9 Cale. O38. tis fraudulent to fabricate 
a recommendation of fitness fora vacant post and a letter of 
appointment thereto; Abdul Hamil vo Emp, IL. R13 Cale. 
$49. Tho fabrication of receipts for the payment of rent, in 
liew of genuine receipts, previously given, which had been lost, 
ia not dishonest or fraudulent; J'mp. v. Shea Dayal, 1. th, R. 7 
All, 489. See also Faap. ve Syed Huasain, ih. 403. The inten- 
tion to prodace a false behet in the mind of a settlement officer 
that a person is entitled to the tithe of © Loskur™ is not an 
intention to defraud ; Jan Wuhomed vo Eap, 1. 1. R210 Cale. 
$84. The intention of a person to screen himself, from the detec- 
tion of a frand which he has already committed is uot a fraadue 
lent intontion; Aldal Hamed v. Lmp., ubi supra. The forgery 
of a Head Master's certificate in order to enable a person to be 
admitted to an examination is not fraudulent under this section; 
Emp. v. Haradhan, 1. L. R. 19 Cale, 380. See also Emp, v. 
Soaks referred to under Sect. 25 and the cages cited and discussed 
under Forgery. 

When fraud has to be proved asa constituent part of an offence, 
in order to shew the fraudulent intent, acta other than those 
charged, but of a like natare with them, may be given in evidence; 
Bmp. v. Vajiram, f. 1. BR. 16 Bom, 414, and the cases cited in 
the judgment of Telany, J, 
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Sect. 26. Reason to believe—A person is said to have 
“reason to believe” a thing if he has sufficient cause to 
believe that thing, but not otherwise. 


Note. 


The question to be determined under this section ia not whether 
a man believes, but whether he has reason fo believa. The word 
“believe” is much stronger than the word “suspect,” and 
involves the necessity of showing that the circumstances wore 
such that a reasonable person must havo felt convinced in his 
mind that certain other circumstances existed, e. 7., that the 
property with which he was dealing was stolen property ; mp. 
v. Rango Timan, 1. L. hh. 6 Rom. 402. 

In order to shew that an accused person had reason to believe 
that circumstances existed which would make his acts criminal, 
evidence may be given of other ucts similar to those actually 
charged against him; Bmp. v. Vujiram, I. L. R. 16 Bom, 414, 
and the cases cited in the judgment of Telang J. 

Sect. 27. Property in posseanion of wife, clerls or aervant,— 
When property is in the possession of a person's wife, 
clerk or servant, on account of that person, it is in that 
person’s possession within the meaning of this Code, 

Erplanation.—A person employed temporarily or on a 
partioular occasion in the capacity of a clerk or servant, 
is a clerk or servant within the meaning of this section. 

Sect. 28. (ounterfeit.— A person is said to ‘‘ counterfeit” 
who causes one thing to resemble another thing, intend- 
ing by means of that resemblance to practise deception, 
or knowing it to be likely that deception will thereby 
be 
Eaplanation 1.—It is not essential to counterfeiting that 
the imitation should be exact. : 

Replanation 2.—Where a person causes one thing to 
resemble another thing, and the resemblance is such that 
& person might be deceived thereby, it shall be presumed 
until the contrary is proved, that the person so causing 
the one thing to resemble the other, intended by means of 


6 P.0. 
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thet reveanblance to practise deception, or knew it to be 

Hkety that deception would be thereby practised. 

Sect. 29. Document.—The word “document” denotes 
any matter expressed or described upon any substance 
by means of letters, figures, or marks, or by more than 
ene of those means, intended to be used, or which may 
be used, as evidence of that matter. 

ton 1.—It is immaterial by what means or upon 
what substance the letters, figures, or marks are formed 
or whether the evidenoe is intended for, or may be used in, 

@ court of justice or not. 

IUustration:. 

A writing expressing the terms of a contract which 
may be used as evidence of the contract, isa 
document. 

A cheque upon a banker is a document. 

A power of attorney is a document. 

A map or plan which is intended to be used, or which 
may be used as evidence, is a document. 

A writing containing directions or instructions is a 
document. 

Baplenation 2.— Whatever is expressed by means of letters 
or marks, as explained by mercantile or other 
shall be deemed to be expressed by such letters 
or marks within the meaning of this section, 
h the same may not be actually expressed. 

TUustration. 

A, writes his name on the back of a bill of exchange 
payable to his order. The meaning of the en- 
dorsement, as explained by mercantile usage, is 
that the bill is to be paid to the holder. The 

is a document, and must be con- 

straed in the same manner as if the word “pay 

‘to the holder,” or words to that effect, had been 

‘written over the signature. 
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A writmg which is not legal evidence of the matter expressed, 
may yet be a document within the meaning of this soction if the 
parties framing it believed and intended it to be evidence of such 
matter ; Reg. v. Shtfatt Ali, 2 B.D, R. A. Cr. J.12, and 10 W. BR. 
Crim. 61, In this case the document was a draft petition intended 
to be used as evidence of its contents, Thus, for an offence to be 
vommitted under Sect. 464, it is not neccessary that the document 
as to which the forgery is alleged should, apart from such 
forgery, bo legal evidence of the mutter in such document con- 
tained. 

Sect. 30. Valuable security.—The words “valuable secu- 
rity’ denote a document which is, or purports to be, a 
document whereby any legal right is created, extended, 
transferred, restricted, extinguished, or released, or 
whereby any person acknowledges that he lies under 
legal liability, or has not a certain legal right. 


Tllustration. 


A writes hie name on the back of a bill of exchange. 
As the effect of this endorsement is to transfer 
the right to the bill to any pereon who may 
become the lawful holder of it, the endorse- 
ment is a “valuable security.” 


Notes. 


A valuable security is not only a document which ts, bat aleo 
one which purports to le, a document described in this section 
consequently an uustamped document which is uot receivable in 
evidence in a civil court may be a valuable socurity ; 7 Mad, H, 
C. Rep. App. 26 ; Emp. v. Hamasami, I. L. BR. 12 Mad. 148. 

A bill of exchange which wants the drawer’s signature, but is 
otherwise complete, is, in the hands of the intended drawer, a 
pee for payment of money ; Reg. v. Bowerman [1891], 1 Q. 

« 122, 

4 settloment of accounts in writing, although not signed by 
eay person, is a “valuable security” within the weaning of this 
section ; Meg. v. Kapalavaya Sarnya, 2 Mad. H.C. [ep. 247. 
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A copy of a lease is not ; Rey. v. Khusal Hiraman, 4 Bom. H.C. 
RB. C. C. 28 ; s deed of divorce ise valuable security within this 
section ; Reg. v. Asimooddeen, 11 W.R. Crim, 15. A sunsud 
gravting a title is not a valuable security; Jan Mahomed v. Emp. 
1, BG. R10 Cale, 584. 


Sect. 31. A will—The words “a will” denote any 
testamentary document. 


Sect. 32. Acts includ omissions—In every part of this 
Code, except where a contrary intention appears from 
the context, words which refer to acts done extend also 
to illegal omissions. 


Sect. 33. Acie Omissions,—-The word ' act” denotes as 
well a series of acts asa single act ; the word “omission” 
denotes as well a series of omissions as a single omission. 


Sect. 34, Joint vct—When a criminal act is done by 
several persons in furtherance of the common intention 
of all, each of such persons is liable for that act in the 
same manner as if the act were done by him alone. 


Sect. 35. Juint intent. Whenever an act, which is 
oriminal only by reason of its being done with a criminal 
knowledge or intention, is done by several persons, each 
of such persons, who joins in the act with such knowledge 
or intention, is liable for the act in the same manner as 
if the act were done by him alone with that knowledge 
or intention. 


Sect. 36. Agiel anscd partly by uel and partly by umsssur.— 
Wherever the causing of a certain effect, or an attempt 
to cause that effect, by an act or by an omission, is an 
offence, it is to be understood that the causing of that 
effect partly by an act and partly by an omission is the 
same offence. 


A, intentionally cause Z's death, partly by illegally 
omitting to give Z food, and 
zg. A has committed a i cad 
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Seot. 37. Partictpation in xerics of actz—When an offence 
is committed by means of several acts, whoever inten- 
tionally co-operates in the commission of that offence by 
doing any one of those acts, either singly or jointly, with 
any other person, commits that offence. 

[llustratwns., 

(2) A and B agree to murder Z by severally, and at 
different times, giving him small doses of poi- 
son. A and B administer the poison according 
to the agreement with intent to murder Z. Z 
dies from the effects of the several doses of 
poison so administered tohim. Here A and B 
intentionally co-operate in the commission of 
murder, and as each of them does an act 
by which the death is caused, they are both 
guilty of the offence though their acts are 
separate. 

(}) A and B are joint jailers, and as such have charge 
of Z,a prisoner, alternately for six hours ata 
time. A and B, intending to cause Z’s death, 
knowingly co-operate in causing that effect by 
illegally omitting each, during the time of his 
attendance, to furnish Z with food supplied to 
them for that purpose. Zdies of hunger. Both 
A and B are guilty of the murder of Z. 

(c) A,a jailer, has the charge of Z, a prisoner. A, 
intending to cause Z’s death, illegally omits to 
supply Z with food, in consequence of which 
Z is much reduced in strength, but the starva- 
tion is not sufficient to cause his death. A is 
dismissed from his office, and B succeeds him. 
B, without collusion or co-operation with A, 
illegally omits to supply Z with food, knowing 
that he is likely thereby to cause Z’sdeath. Z 
dies of hunger. B is guilty of murder ; but as A 
did not co-operate with B, A is guilty only of 
an attempt to commit murder. 
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Sect. 36. Division of criminal act.—Where several persons 
are engaged or concerned in the commission of a crimi- 
nal act, they may be guilty of different offences by 
means of that act. 


Illustrations. 


A attacks Z under circumstances of such grave 
provocation that his killing of Z would be only 
culpable homicide not amounting to murder. 
B, having ill-will towards Z, and intending to 
kill him, and not having been subject to the 
provocation, assists A in killing Z. Here, 
though A and B are both engaged in causing 
Z’s death, B is guilty of murder, and A is 
guilty only of culpable homicide. 


Sect. 39. Voluniarily—A person is said to cause an 
effect “voluntarily” when he causes it by means where- 
by he intended to cause it, or by means which, at the 
time of employing those means, he knew or had reason 
to believe to be likely to cause it. 

Tilustration. 

A sets fire by night to an inhabited house in a large 
town, for the purpose of facilitating a robbery, 
and thus causes the death of a person. Here A 
may not have intended to cause death, and 
may even be sorry that death has been caused 
by his act, yet if he knew that he was likely 
to cause death, he has caused death volun- 
tarily. 

Sect. 40. Usfonc..—Exoopt in the chapter and sections 
mentioned in clauses 2 and 3 of this section, the word 
‘offence’ denotes a thing made punishable by this 
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337, 326, 329, 330, 331, 347, 348, 388, 389, and 445, 
the word “ offence” denotes a thing punishable under 
this Code, or under any special or local law as herein- 
after defined. 

And in Sections 141, 176, 177, 201, 202, 212, 216, and 441, 
the word “offence” has the same meaning when the 
thing punishable under the special or local law is 
punishable under such law with imprisonment for a 
term of six months or upwards, whether with or without 
fine. 


Notes, 


In the Penal Code as it was originally passed, the word 
“offence” denoted only « thing punishable under the Code. 
Act XXVII. of 1870 amended tho section and brought it into the 
form in which it now appears, except that, in the svcond clause, 
certain sections have been added by Act VIII. of 1882 and 
Act X. of 1886. The section as it is now printed contains all the 
amendments. Anything committed outof British India which 
is by a Statute made punishable as if it had been committed in 
British India at the place at whicb the offendor is found would bo 
a thing punishable under this Code. 

Nothing contained in the amending Act XXVII. of 1870 is to 
be taken to affect any of the provisions of any special or local law 
(Sect. 15, Act XXVITI. of 1870). 

No act or omission outside British India is an “offence” under 
this Code, unless this Code or some other enactment provides 
otherwise; Emp. v. Gunpatrao, I. I. R. 19 Bomb. 105 ; following 
Reg. v. Elmstone, 7 Bomb. H.('. Rep. (. €. p.118; and Bmp, 
v. Moorgya Chetty, I. L. R.& Bomb, p. 347. See also In re Mu- 
kund Babu, I. L. R. 19 Bomb. 72. 

Sect. 41. Special law.—A “special law” is a law appli- 
cable to a particular subject. 

Bect.42 Local Lax.—A “local law” isa law appli- 
cable only to a particular part of British India. 

Sect. 48. Mlegal—Legaliy bound to do.—The word “illegal” 
8 applicable to everything which is an effence, or which 
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is prohibited by law, or which furnishes ground fora 
civil action ; and a person is said,to be “legally bound to 
do” whatever it is illegal in him to omit. 


Sect. 44. Jnjury.—The word “ injury’ denotes any 
harm whatever illegally caused to any person. in body, 
mind, reputation, or property. 


Sect. 45. Life —The word “life” denotes the life of a 
human being, unless the contrary appears from the con- 
text, 


Sect. 46. D.ath.—The word “death” denotes the death 
of a human being, unless the contrary appears from the 
context. 

Sect. 47. Animal—The word “animal” denotes any 
living creature other than a human being. 

Sect. 48. Wese/.—The word “ vessel” denotes anything 
made for the conveyance by water of human beings, or 
of property. 

Sect. 48. Year —Month.— Wherever the word “ year” or 
the word “ month” is used it is to be understood that the 
year or the month is to be reckoned according to the 
British dalendar. 

Sect. 50. Section.—The word “ section” denotes one of 
those portions of a chapter of this Code which are dis- 

tinguished by prefixed numeral figures. 
' Gect. 51. Gath.—The word ‘‘ oath” includes a solemn 
affirmation substituted by law for an oath, and any de- 
olaration required or authorised by law to be made before 
a public servant, or to be used for the purpose of proof, 
whether in a court of justice or not. 

Sect. 53. Unod faith—Nothing is said to be done or 
believed in good faith, which is done or believed without 
due care and attention. 


t Notea,. 


In deciding whether an act is done with due care and attention, 
regard must be had to the position of the person doing the act 
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and what might not be due care and attention in an educated man 
in charge of a large office, might nevertheless be held to be such 
in one of his subordinates ; Bhawoo v. Mulji, 1, 1. R12 Bom, 377. 


A police officer, seeing a horse like one lost by his father tied 
up in a person’s barn, seized it and arrested the person for theft 
without making any further enquiries ; it was held that this was 
not done in good faith ; Sheo Surur Sabat v. Mahomed Fazil, 10 VW. 
R. Cr. 20. 


A man ignorant of surgery performing a dangerous operation, 
can scarcely be said to act in good faith; Suharvo v. Hmp.,, I. DL. 
R.14 Cale. 566, 


Cc Pr, 
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Sect. 58. Offenders sentenced to Transportation how to be dealt 
with until Tranaportation.—In every case in which a sentence 
of transportation is passed, the offender, until he is 

, shall be dealt with in the same manner as 
if sentenced to rigorous imprisonment, and shall be held 
to have been undergoing his sentence of transportation 
during the term of his imprisonment. 


Sect. 59. Transportation instead of Imprisonment.—In every 
case in which an offender is punishable with imprison- 
ment for a term of seven years or upwards, it shall be 
competent to the court which sentences such offender, 
instead of awarding sentence of imprisonment, to sen- 
tence the offender to transportation for a term not less 
than seven years, and not exceeding the term for 
which by this Code such offender,is liable to imprison- 
ment. 


Notes. 


This section did not appear in tho original draft of the Penal 
Code. In the ruport made by the Indian Law Commissioners in 
1837, at p. 2 of their notes, they say: -“It will be seen that, 
throughout tho Code, wherever we have made any offence punish- 
able by trausportation, we have provided that the transportation 
shall be fur hifv,” aud they then proceed to give their reasons for so 
providing. Tho Commissioners who made a second report on the 
Sith June 1847, wrote at p. 163:— The second punishment, 
transportation may be substituted for death in all the capital cases. 
It is not allowed for any term short of life.” Again, at p. 172, 
thoy report:— With rospect to transportation, from the absence 
of objection, it may be concluded that thore is a general consent 
to the principle that the punishment shall be invariably for life.” 
These remarks apply only to principal offences, the abetment of an 
offence, whero not punishable by the same punishment as the 
principal offence, being punishable by imprisonment or fine only, 
as is the case in the Code iteelf, there being in the original 
bill no section dealing with attempts to commit offences. In the 
present Codec, as passed, every principal offence punishable by 
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transportation was punishable by transportation for life and for 
no other term; Reg. v. Meriam 1 B.L. R.A. Cr. 5; 10 WR. 
Cr. 10. Sects. 121A, and 124A, however, made part of the 
Penal Code by Act XXVII. of 1870, provide for the offences 
described therein transportation for life or any shorter term, and 
under Sect. 511, an attempt to commit an offence punishable by 
transportation for life may be punished by a term of transporta- 
tion not exceeding ten years. 


A sentence of transportation, for a principal offence, or for an 
offence punishable as a principal offence, for a term less than life, 
can only be passed under this section; consoquontly, when an 
offender is punishable either with transportation for life, or with 
imprisonment for a term which may extond to ten yoars, ifa 
sentence of transportation for a term less than life is awarded, the 
term cannot exceed ten years; Iteg.v. Natada, 1. L. It, 1 All. 43. 


No sentence of transportation for less than seven years can bo 
passed under this section on any charge; Jey. v. Guur Chunder 
Roy, 8 W. R. Cr. 2; but this section does not curtail the night of a 
court to pass a sentence of transportation for a shorter time under 
any other section which so provides. 


The provisions of this section must be read in conjunction with 
those of the Criminal Procodure Code. Therefore, ao ordinary 
magistrate, who can only sentence to two years’ imprisonmont, 
cannot sentenco tu transportation fur seven years or more in lieu 
thereof, merely because the offence beforo him is punishable with 
imprisonment for seven years and upwards; but an officer em~- 
powered under Sect. 36 of the Criminal Procedure Code to 
imprison up to seven years, having passed this maximum son- 
tence, may commute it for seven ycars’ transportation; Heg. v. 
Boodhooa, 56 RB. C.C. Cr. 20, 3 Mad. Jur. 161, and 9 W. BR. 
Or. 6. 


To bring this section into operation, the punishment mast be 
seven years imprisonment for one offence slonc, and cannot be 
made up by adding two sentences together, and then commuting 
the amalgamated period to transportation ; Reg. v. Mootkee Kora, 
2 W. B. Cr. 1; Reg. v. Shonauliah, 5 W. &. Cr. 44; Reg. v. Gour 
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Chunder Roy, 8 W. BR. Or. 2; nor by adding a present sentence to 
an unexpired portion of another sentence ; Reg, v. Sakya valad 
Kavjt, 5 Bom. H.C. 2. C. 0. 86. 


A was convicted of an attempt to commit rape, and was sentenced 
by the judge to sevon years’ imprisonment, which he commut- 
ed to transportation for the same period. Held that under 
Sects. 8376 and 511 a sentence of imprisonment for the offence 
committed could nut be moro thun five years, and such sentence 
could not be commuted to transportation for a longer period, 
although, if the sentence of transportations had been passed in 
the first instance, it might bave been for ten years; Reg. v. 
Mertam, | Bon. li. R.A. Cr, 5 and 10 W. 2 Cr. 10, 


Thia section does not authorize the substitution of transporta- 
tion for tho imprisonment to which a court can sentence an 
offender, in defsult of payment of a tine ; Aunhussa v. Reg., I. DL. 
R. 6 Mad. 28. 

Seot. 60. Sentonce of Imprisonment wholly or partially rigurous 
or simple,—In every case in which an offender is punish- 
able with imprisonment which may be of either descrip- 
tion, it shall be competent to the court which sentences 
such offender to direct in the sentence that such imprison- 
ment shall be wholly rigorous, or that such imprison- 
ment shall be wholly simple, or that any part of such 
imprisonment shall be rigorous and the rest simple. 

Bect. 61. lurfetture of Property.—In every case in which 
@ person is convicted of an offence for which he is liable 
to forfeiture ofall his property, the offender shall be incap- 
able of acquiring any property except for the benefit of 
Government until he shal] have undergone the punish- 
ment awarded, or the punishment to which it shall have 
been commuted, or until he shall have been pardoned. 

Iibustration, 

A, being convicted of waging war against the Govern- 
ment of India is liable to forfeiture of all his pro- 
perty. After the sentence, and whilst the same is 

in force, A’s father dies, leaving an estate which, 
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but for the forfeiture, would become the property 
of A. The estate becomes the property of Gov. 
ernment. 


Sect. 62. Forfeiture of property of Offenders punishable with 
Death, Transportation, or Imprtsonment.—Whenever any per- 
son is convicted of an offence punishable with death, the 
court may adjudge that all his property, movable and 
immovable, shall be forfeited to Government ; and when- 
ever any person shall be convicted of any offence for 
which he shall be transported or sentenced to imprison- 
ment for a term of seven years or upwards, the court 
may adjudge that the rents and profits of all his movable 
and immovable estate during the period of his trans- 
portation or imprisonment shall be forfeited to Govern- 
ment, subject to such provision for his family and 
dependents asthe Government may think fit to allow 
during such period. 

No're, 

Forfeiture of property isa punishment of which the infliction 
should be reserved for offences of the most atrocions kind, or for 
offences committed under the most aggravated circumstances, for, 
by sach punishment, not only is tho prisoner punished, but his 
family is impoverished ; fteq.v. Mahomed Akhtr, 12 W. 22, ('r, 17. 
No forfeiture at all can take place on sentenco less than transe 
portation or seven years’ imprisoninent; Jteg. v, Kripomoyee 
Chassance, 8 W. RK, Cr. 33. 


Sect. 63. Amount of Fine.—Where no sum is expressed 
to which a fine may extend, the amount of fine to which 
the offender is liable is unlimited, but shall not be 
excessive. 


Notes. 


The provisions of Sect. 63-70 apply to all fines imposed ander 
the authority of any Act of-the Legislative Conncil of India 
thereafter to be passed, unless it contains un express provision to 
theeontrary; Act lof 1968, Sect.6. By Ben. Act V of 1867 
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the same sections were applied to all fines imposed by any future 
Act of the Bengal Legislative Council. 


The description of fine which it is the object of the section to 
prohibit is ono which it would be impossible or very difficult 
for the accused person to pay, or wholly disproportioned to the 
character of the offence ; Jn re Abdoor Rahman, 7 W. R. Cr. 37. 


Sect. 64. Imprisonment in Default of Payment of Fine.—In 
every case of an offence punishable with imprisonment 
as well as fine, in which the offender is sentenced to 
a fine, whether with or without imprisonment, and in 
every dase of an offence punishable with imprisonment 
or fine, or with fine only, in which the offender is 
sentenced to fine, it shall be competent to the court 
which sentences such offender to direct by the sentence 
that in default of payment of the fine, the offender shall 
suffer imprisonment for a certain term, which imprison- 
ment shall be in excess of any other imprisonment to 
which he may have been sentenced, or to which he may 
be liable under a commutation of a sentence. 


Notea, 


This section is now in the form in which it appoars as amend- 
ed by Acta VITI of 1882 and X of 1886. In it the word 
*¢ offence ” donotes anything punishable under tho Penal Code 
or ander any spocial or local law ; Sect 40. This was introduced 
by Act VIII of 1882, and doos away with the Madras ruling that, 
where tho accused was convicted under Section 48 of Act XXIV 
of 1859, and sentenced to pay a fine, or, in default, be imprisoned, 
the award of imprisonment in default of payment of fine was 
irregular, this action only applying to offencos under the Code ; 
2? Mad. H.C. Reps. App. 22. 


Beot. 65, /mit of term of imprisonment when the offence is 
punishable with Imprisonment as well as Fine.—The term for 
which the court directs the offender to be imprisoned in 
default of payment of a fine, shall not exceed one-fourth 
the term of imprisonment which is the maximum fixed 
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for the offence, if the offence be punishable with im- 
prisonment as well as fine. 

Sect. 66. Deseription of Imprisonment.—The imprisonment 
which the court imposes in default of payment of a fine 
may be of any description to which the offender might 
have been sentenced for the offence. 

Seot. 67. Term of Imprisonment whon the Offence is punishable 
with Fine only.—If the offence be punishable with fine 
only, the imprisonment, which the court imposes in 
default of payment of the fine, shall be simple, and the 
term for which the court directs the offender to be im- 
prisoned, in default of payment of fine, shall not exceed 
the following scale—that is to say: for any term not 
exceeding two months, when the amount of the fine 
shall not exceed fifty rupees; and for any term not 
exceeding four months, when the amount shall not exceed 
one hundred rupees; and for any term not exceeding six 
months in any other case. 


Notes, 


In the case of an offence punishable by fine and imprisonment, 
wv fine only, and the magistrate fines only, but allots imprisonmont 
in default of payment of fine, the term of imprisonment is gov- 
erned by this section, not Sect. 65; Iteg. v. Chunder Perahad Singh, 
10 W.R. Cr. 30. In Sects. 65, 66, and 67, the word “ offence”’ 
denotes anything punishable under the Penal Code, or under any 
special or lucal law ; Sect. 40. 

Sect. 68. Imprisonment to terminate upon Payment of the Fine. 
~The imprisonment which is imposed in default of pay- 
ment of a fine shall terminate whenever that fine is 
either paid or levied by process of law. 


Notes. 


The power of levying the fine is restricted to the court sen- 
tencing the offender, but the word “‘court”’ is not restricted to the 
particular person who held the office at the time the offender was 
sentenced. Therofore, the successor of a session judge may levy 
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a fine imposed by his predecessor, and the same rule applies to 
other officers by whom fines are imposed ; Chunder Coomar Metter 
v, Modiwoscodun Dey, 9 W. B. Cr. 50. 

Sect. 68. Payment of Proportional Part of Fine.—T¥f, before 
the expiration of the term of imprisonment fixed in de- 
fault of payment, such a proportion of the fine be paid or 
levied that the term of imprisonment suffered in default 
of payment is not less than proportional to the part of the 
fine still unpaid, the imprisonment shall terminate. 


TUluxtration. 


A is sentenced to a fine of one hundred rupees, and to 
four months’ imprisonment in default of pay- 
ment. Here, if seventy-five rupees of the fine 
be paid or levied before the expiration of one 
month of the imprisonment, A will be discharg- 
ed as soon as the first month has expired. If 
seventy-five rupees be paid or levied at the time 
of the expiration of the first month, or at any 
later time while A continues in imprisonment, 
A will be immediately discharged. If fifty 
rupees of the fine be paid or levied before the 
expiration of two months of the imprisonment, 
A will be discharged as soon as the two 
months are completed. If fifty rupees be paid or 
levied at the time of the expiration of those 
two months, or at any later time while A 
continues in imprisonment, A will be imme- 
diately discharged. 


Notee. 


A prisonor was sentenced to imprisonment and fino, and in 
default of payment of fine to a further term of imprisonment, 
He paid a portion of the fine, but that fact not having been com- 
rannicated to the jailer, underwent the fall term of imprisonment, 
Hold, that the court had no power to order the fine to be refunded; 
Reg. v. Netha Mula, 4 Bom. H.C. B.C. C.87. 
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Seot. 70. Fine may be levied within Siz Yeare~—Death of 
Offender.—The fine, or any part thereof which remains 
unpaid, may be levied at any time within six years after 
the passing of the sentence, and if, under the sentence, 
the offender be liable to imprisonment for a longer period 
than six years, then at any time previous to the expira- 
tion of that period; and the death of the offender does 
not discharge from the liability any property which 
would, after his death, be legally liable for his debts. 


Notes, 


See Sects. 386 to 389 of the Criminal Procedure Code, 1882, 

The law has provided for the distress and sale of movable pro- 
perty only, and there is no way in which immovable property 
muy be made liable to pay tho fine. Imiovablo proporty cannot, 
therefore, be proceeded against evon after the death of the offen- 
der; Reg. v. Lallu Karwar, 5 Bom, H.C, B.C. C. 63. [mprison- 
ment in default of payment of fino is not a entisfaction of tho 
fine, but a punishment for contempt; Reg. v. Afoohoosoothun, 3 
HW". RB. Cr. 61; and the fine may be recovered by distress within 
nix years, even though the full term of imprisonment in default 
has been undergone. ‘The bar of six years provided by the 
section may save the property of the accused, but not his personal 
arreet, The liability for any sentence of imprisonment, awarded 
in default of payment of fine, continues after the expiration of 
the six years; Emp. v. Gianu Sakharam, B. It. 8th October 
1884. 


Quere, whether, after the death of an offender, his immovable 
property is not liable in respect of a fine imposed upon him; 4 
WAR, C, £46; imp, v. Sita Nath, I. L. R. 20 Cale, 478; 
bat if ao no distress can issue againat sach property ; ib. 

Seet. 71 Limit of Punishment of Offence made up of several 
paris. Where anything which is an offence is made up of 
parts, any of which parts is iteelf an offence, the offender 
shall not be punished with the punishment of more than 
one of such of his offences, unless it be so expressly 
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Where anything is an offence falling within two or 
more separate definitions of any law in force for the 
time being, by which offences are defined or punished, or 
where several acts of which one or more could by itself 
or themselves constitute an offence, constitute when 
combined a different offence, the offender shall not be 
punished with a more severe punishment than the court 
which tries him could award for any one of such 
offences. 


Iilustratione, 


(2) A gives Z fifty strokes with a stick. Here A 
may have committed the offence of volunta- 
rily causing hurt to Z by the whole beating, 
and also by each of the blows which make 
up the whole beating. If A were liable to 
punishment for every blow, he might be 
imprisoned for fifty years, one for each blow. 
But he is liable only to one punishment 
for the whole beating. 

(4) But if, while A is beating Z, Y interferes, and 
A intentionally strikes Y, here, as the blow 
given to Y is no part of the act whereby A 
voluntarily causes hurt to Z, A is liable to 
one punishment for voluntarily causing hurt 
to Z, and to another for the blow given Y. 

Yotes, 

Iu this section the word “ offence ” denotes anything punishable 
under the Penal Code, or under any special or local law ; Sect. 40, 

Tho first clause of this section evidently refers to the case 
mentioned in Jil, (a), and to othors of a similar nature, ¢.., a thief 
who goes into a building and steals a number of articles from 
different parta of it. The first part of the second clause provides 
for acts the whole of which taken together may be looked at as 
constituting an offencé which may fall under two or more 
separate definitions of hw, according to the view which may 
be taken of some portioA of such acts; such cases are referred 
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to in cl. 2 of Sect. 235. Cr. P. C. The second part provides 
for acts, a portion of which alone would constitute one offence, 
and another portion alone another offence, but which when 
combined form a totally different offenco. No provision is, 
however, made for a series of acts, one part of which constitutes 
one offence, and another part a separate offence, but which when 
combined do not constitute a third offence; Emp.v. Sakharam, J. 
J. R. 10 Bom. 498; sce, also, Reg. v. Abdool Azeez, 7 W. BR, Cr. 
59:3 and Emp. v. Pir Mahomed, 1. L. R.10 Bom. 254, Tlustration 
(6) does, however, shew what should be done in such cases, 
Consequently, this last class of cases is governed by Sect. 235, 
Cr. P.C., alone, and separate sentences may be passed for each 
offence; Emp. v. Sakharam, ubi supra, Tho result is, in many 
cases, toenable an aggregate amount of sentence to be passed 
larger than that which could have been passed for the more 
scrious of the two offences, and in somo cascs, ¢.y., that put 
in Ill, (b) such a course might be right ; yet, although separate 
sentences aro strictly legal in such casos, yet where two distinct 
offences aro really part of one transaction, it is not desirable to 
pass separate sentences for each offence, but one for the more 
serious offence which includes the leaser one, mp. v. Zor Singh, 
i. 1. R.10 All. 146, 

Housebreaking by night with intent to commit theft, and theft 
in a dwelling-house committed after the houscbreaking is accom- 
plished are distinct offences, which when combined are not 
punishable ander any single section of the Penal Code. Con- 
sequently, it is legal to pass a separate sentence for each offence ; 
Emp. v. Kashinath Mahadu, B. R. Wth January 1886; Emp. v. 
Sakharam, I. L. B. 10 Bom, 493 ; followed in Emp. v. Nirichan, 
I, LR. 12 Mad. 36. This case, coupled with Ill. (L) to Sect, 
235, Cr. P.C., docs away with the ruling in Reg. v. Arjun, } 
Bom, H. C. Rep. 87, and Reg. v. Tukaya, I. L. R. 1 Bom. 214. 
It must, however, be remarked that, in a case of housebreaking 
with intent to commit theft, the actual theft of any article is the 
most cogent evidence of the intent, which might not otherwise 
be able to be proved ; and as that offence is punishable with 
fourteen years’ imprisonment, there is an ample range of punish- 
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ment within which to award what is commensurate with the 
particular offence. It has long ago been ruled that there is no 
necessity, in a case of housebreaking with intent to commit theft 
combined with actual theft, to divide the charge into two counts 
(see the notes to Sect. 457), and Sect. 285, Cr. P. C., does not 
say that the accused siall be, but that he may be, charged with 
the two offences. 


There is one class of cases which has given rise to much discus- 
sion, viz., cases of riot combined with hurt, and these cases may be 
divided into two portions ; the first, that in which an accused is 
guilty of riot and has also by his own hands inflicted hurt ; and 
the second, in which the accused is only guilty of causing hurt 
by the operation of Sect. 149, I. P. C. In the former division the 
courts are ananimous in holding that separato sentences may be 
passed for each of tho two offences without regard to the limit of 
the combined sentences ; Emp. v. Ram Sarup, I. L. R. 7 All. 757 
(PF. B.); Mohur Mir v. Emp. 1. L. R16 Cal, 725; Ferasat v. 
BEmp., I. J. 2.19 Cal. 105; Emp. v. Bana Punja, 1. L. R.17 
Bomb. 260 (F. FR.) Where the accused is guilty of causing 
hort or grievous burt only by virtue of Soct. 149, there ie a 
divorgence of opinion. In Allahubad it has been ruled that Sect. 
71 docs not apply, aud that, consequently, a separate sentence 
can be passed for riot and for hurt althoagh the combined senten- 
cos exceed the extreme sentence for either; per Brodhurat, J., in 
Emp. v. Ram Surup, I. L. B. 7 All, p. 758; Emp. v. Bisheshar, 
IL. R. 9 All.645. Tho High Court at Bombay also agroes in this 
view of the law: Emp. v. Bana Punja, I. L. R.17 Bomb, 260, 
(F. B.) The same view was formerly taken in Calcutta in 
Toke Nath v. Emp, I. 1. R. 11 Cal. 349 and Tottenham, J., 
ia of the name opinion still; Nalmoney v. Emp. IT. 1. R. 
16 Cal. p. 447; but the majority of the Fall Bench, which 
decided that case, held that separate sentences were illegal. 


Making a false charge, and subsequently giving falee evidence 
in support of that charge are not parts of the same offence bat 
distinct offence; Reg. v. Abdool Azeez, 7 W. RB. Cr. 590; Emp. vy. 
Pir Mahomed, I, L, B. 10 Bom, 254. 
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A prisoner charged under different sections with substantially the 
same offence, where the acts which are the basis of his conviction 
on one charge are the same as the acta which are the basis of his 
conviction on another charge, cannot be sentenced as for separate 
offences ; Reg. v. Zora Karubeg, 4 Bom. H.C. RC. C. 12; Reg. 
v. Dina Shetkh, 3 B. L. B.A. Cr. J. 15, note; and Rey. v. Kali 
Sankar Sandyal, ib. 14; Reg v. Chunder Kani, 12 W. BR. Cr. 2. 
The authority of the last three of these cases is somewhat 
weakened by tho fact that Sect. 235, Cr. P. C., Ml. (a) makes a 
rescue from custody and gricvous hurt inflicted during the resoue 
two separate offences ; but still the principlo laid down would seem 
to be a reasonable one, and one which should be used in inter- 
preting this section and Sects. 35 and 235, Ur. P.C., though, 
of course, there must always be a certain amount of difficulty in 
applying the principle to particular cases, 


Whero prisonors were convicted of three separate offouces, but 
the magistrate had passed a single scutence of four years’ rigorous 
imprisoument, it was held that the proper course would have been 
to give a separate sentence in cach case, us in the event of appeal 
and reversal of the conviction in one or two of the cases, it would 
not have been practicable to determine to what portion of the 
aggregate imprisonment the prisoners remained linble; 4 Mad. 
H.C. R. App. 27. 


Sect. 72. Punishment of a Person found gutlty of une of several 
Uffences.—In all cases in which judgment is given that a 
person is guilty of one of several offences specified in the 
judgment, but that it is doubtful of which of these offences 
he is guilty, the offender shall be punished for the offence 
for which the lowest punishment is provided, if the same 
punishment is not provided for all. 


Note. 
See Sect. 236 of the Criminal Procedure Code, 1882. 
Sect. 78. Solitary Confinement.—Whenever any person is 


cenvieted ofan offence for which under the Code the 
court has power to sentence him to rigorous imprison- 
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ment, the court may, by its sentence, order that the 
offender shall be kept in solitary confinement for any 
portion or portions of the imprisonment to which he is 
sentenced, not exceeding three months in the whole, 
according to the following scale, that is to say :— 


A time not exceeding one month, if the term of 
imprisonment shall not exceed six months. 


A time not exceeding two months, if the term of 
imprisonment shall exceed six months, and shall not 
exceed one year. 


Atime not exceeding three months, if the term of 
imprisonment shall exceed one year. 

Seot. 74. Limit of Solitary Confinement.—In executing a 
sentence of solitary confinement, such confinement shall 
in no case exceed fourteen days at a time, with intervals 
between the periods of solitary confinement of not less 
duration than such periods, and when the imprisonment 
awarded shall exceed three months the solitary confine- 
ment shall not exceed seven days in any one month of 
the whole imprisonment awarded, with intervals between 
the periods of solitary confinement of not less duration 
than such periods. 


Note. 


Solitary confinement must not be imposed for the whole term 
of a person’s imprisonment, even though not exceeding fourteen 
days; In re Nyan Suk Mother, 3B. L. R.A. Or. J. 49. 

Seot. 75. Punishment after previous Conriction in certain Cases, 
—Whoever, having been convicted of an offence punish- 
able under Chapter XII or Chapter XVII of this Code, 
with imprisonment of either description for a term of 
three years and upwards, shall be guilty of any offence 
punishable under either of those chapters with imprison- 
ment of either desoription for a term of three years and 
upwards, shall be subject for every such subsequent 
offance to transportation for life, or to imprisonment of 
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either description for a term which may extend to ten 
years. 
Notes. 


The previous conviction must have been for an offenco punishable 
with imprisonment for not less than three years, and the subsequent 
offence must also be punishable with imprisonmont for nut less than 
three years. If both these requirements ure not fulfilled, this 
section cannot be acted on. 


Then, under thts section, there are two alternatives as to tho 
amount of punishinent by incarceration :—trausportation for Fife 
and for no shorter term, or imprisonment of either description 
for a term which may extend to ten years. It is further to bo 
remarked that a fine in licu of or in addition to a sentence of 
imprisonment is no longer lawful for a second offence of which the 
accused has been convicted under this section as it now stands. 


If the term of imprisonment whichis passed under this section 
amounts to seven years, then under Sect. 0! the term of imprison- 
ment may be changed into a hke term of transportation. Where 
the second offence is punishable with no longer a term of imprison- 
ment than three years, thore was, under this section as it formerly 
stood, no intermediate punishment between imprisonment for six 
years and trausportation for life; Reg. v. Gopula Santu, B. ft. 21 
Vovember 1876 ; Emp. v. Mahadu, I. L. R. 6 Bom, 690; and if tho 
Judge who passed the sentence thought the prisoner ought to bo 
sentenced to transportation, but not for life, the only course for 
him to pursue wus to pass a sentence of transportation for life, 
and then forward, through the proper channel, tothe Government 
a recommendation that the sentence which he had passed should 
be reduced to that term which he considered adequate under the 
circumstances, 

The section as it now stands, altered by Act X. of 1886, does 
away with this difficulty and also with another which sometimes 
occurred, ciz., whether an offender on # second conviction could 
be punished with imprisonment for any term not exceeding 
double the term for the original offence, or whether he must, in 
all cases, receive the double amount of the original term, provided 
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it did not exceed ten years. The gencral interpretation was in 
favour of the former alternative, Now, however, on a second 
conviction the offender can receive any amount of imprisonment 
up to ten years, and the amount of transportation can be also 
proportioned under Scct. 59, except that the court cannot pass 
avy sentonce of transportation between ten years and life, 
but, if it thinks that an intermediate term is desirable, must 
adopt tho prucedurc before mentioned. A fresh difficulty 
has, however, arisen in cases, where the original offence is 
punishable with imprisonment for fourteen years, for if an 
offender who is convicted of an offence which is punishable 
for that term of imprisonment is charged with a previous convice 
tion, he is then lable only to a smaller term of imprisonment, riz., 
ten years for the second offence, with, of course, the alternative of 
transportation for life. Possibly the Legislature thought that the 
punishment for such an offender on a second conviction ought 
to be transportation for life, The object of this section is, how- 
ever, to provide for on additional and not for a less severe 
punishment on a second conviction, and recourse should not 
be had to it if the punishment provided for the offence is itself 
sufficient ; Shev Saran v. bmp. I. L. BR. Y Cal. 877, 


[fa man, who has beon convicted of an offeuce punishable under 
vither of these two chapters with imprisonment for aterm of three 
yeara and upwards, is subsequently convicted of an attempt to 
vommit any such offence, he ig not liable to the enhanced punish- 
mont provided by this section ; Kmp. v. Nana Rahim, I. DL. R.5 
Bom. 140; Emp. vy. Ram Dayal, 1. L. R. 3 All. 773; Emp. v. 
Sricharan Baurt, I. L. 2. 14 Cal. 357; Emp. v. Ajudhia, 1. I. R. 
17 AG. 120; Emp. v. Bharosa, <b. 123. 

This section docs not create a separate offence, but only imposes 
a liability to enhanced punishment. So, where a magistrate 
wentenced a prisoner to six months’ rigorous imprisonment under 
Seo. 457 of the Penal Code, and, finding the prisouer was liable to 
enbanced punishment under Sect. 75 of the Penal Code, sentenced 
the prisoner to six months’ farther imprisoment under Sect. 314 
of the Criminal Procedure Code, the latter sentence was eet aside 
by the High Court ; 5 Mad. H.C. B. Cr. Rulings, App. 3. 
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This section does not authorize a Magistrate to pass sentence 
in excess of his power under Sect. 32, Cr. P. C.; Emp. v. Gulad 
Hamir, B. R. 8th February, 1894. 

The previous offence must have been committed since the Penal 
Code came into operation; Reg. v. Hurpaul, 4 W. R. Cr. 9; Reg. v. 
Moluck, 3 W. R. Cr. 17; Reg. v. Kushya bin Yesu, 4 Bom. H. C. 
Rep. Cr. C. 11; Budhun v. Emp., 10 C. T, BR. 392. The sub- 
sequent offence must also be one committed after rclease from 
prison upon the previous conviction; J] f. C. C. Cr. R60; Reg. v. 
Sakya Kavji, 5 Bom. H.C. Rep. Cr. C. 86; Emp. v. Megha, I. 
L. BR. 1 All. 687. Consequently, the date of the previous convic- 
tion should be entered in the charge; 1h. J. and P. 562; und 
Cr. P. C., Sect. 221. Or, if there should bo ‘any doubt as to 
whether the offerce was really a prior one, then the date of the 
commission of the offence also should be inserted. 

Previously convicted means convicted by a jury, or such other 
authority as has power to convict, and it is not necessary that 
judgment should have followed on conviction ; Ivey. v. Blaby, 
[1894] 2 Q. B. 170. 

In the Central Provinces, 1t has been held that a conviction in 
a place where the Indian Penal Code is in force only under an 
executive notification of the Governor-General in Council, as in the 
Berars, cannot be taken into account under this section in a place 
where the Code is in force by direct Legislative authority; Bmp 
v. Lalsing, 7 Cent. Prov. L. R, 24; decided on the 7th September 
1893. 

The previous conviction of the prisoner should be entered in the 
charge against him asa separate head; Limp. v. Dorasumi, I, Ll, Lt 
! Mad, 284; but should not be brought forward by the pro- 
secotion until after the prisoner has been convicted of or pleaded 
guilty to the subsequent offence ; Sect. 310, Cr. P. C. 


Charge. 
* That he, the said A B, before the committing of the said 
offence, was convicted, to wit, on the day of in 
Calendar No. of on the file of , of 


an offence punishable ander Chapter XVII (or XII) of the 
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Indian Penal Code with imprisonment for a term of three years, 
to wit, with the offence of , which conviction is still 
in full force and effuct; and that he, the said A B, is thereby liable 
to enhanced punishment under Sect. 75 of the Indian Penal Code, 
and within,” &c. 

Iivedence. 

Sect. 511, Cr. P. C., provides that in any inquiry, trial or pro- 
ceeding under that Code, a previous conviction may be proved, 
in addition to any other mode provided by any law for the 
time bemg m forre— 

(a) by an oxtract certified under the hand of the officer 
huviug the custody of the records of the Court in 
which such conviction was had to be a copy of the 
sentence or order 3 or 

(4) cither by a certificate signed by the officer in charge of 
the jail in which the punishment or any part thereof 
wae inflicted, or by production of the warrant of com- 
mitment under which the punishment was suffered ; 

together with evidence as to the identity of the accused person 
with the person so convicted. 

Although when a prisonor is charged with having been pre- 
viously convicted under this section, this charge cannot be taken 
any notice of until he has been convicted of the subsequent 
offenco ; yet it was held that a previous conviction could, at any 
time, be proved against an accused person by way of prejudicing 
him in the oyes of the jury ; Emp. v. Aartich Chunder, UL. L, R. 
14 Cal. 721; but this decision has been set aside by Act III of 
189], Sect. 6, which amends Sect. 54 of the Evidence Act, and 
provides that. in criminal proceedings, tho fact, that an accused 
person has a bad character, is irrelevant, unless evidence has been 
given to show that he has a good character. 
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CHAPTER IV. 


GENERAL EXceptions, 
Note. 

Throughout this chapter the word “ offence” donotes anything 
punishable under the Penal Code, or under any special or local 
law; Sect, 40. 

Sect. 76. Act done by ua Person believing himself bound by Law.— 
Nothing is an offence which is done by a person who is; 
or who by reason of a mistake of fact, and not by reason 
of a mistake of law, in good faith believes himself to be, 
bound by law to do it. 


Illustrations. 


(a) A, asoldier, fireson a mob by the order of his 
superior officer in conformity with the com- 
mands ofthelaw. A has committed no offence. 

(4) A, an officer of a court of justice, being ordered by 
that court to arrest Y, and, after thedue inquiry, 
believing Z to be Y, arrestsZ. A has com- 
mitted no offence. 


Sect. 77. Act uf Judye when acting judictully.—Nothing is 
an offence which is done by a judge when acting judi- 
cially in the exercise of any power which is, or which in 
good faith he believes to be, given to him by law. 

Sect. 78. Act done pursuant to the Judgment of a Oourt of 
Justice.—Nothing which is done in pursuance of, or which 
is warranted by, the judgment or order of a court of 
justice, if done whilst such judgment or order remains in 
force, is an offence notwithstanding the court may have 
had no jurisdiction to pass such judgment or order, 
provided the person doing the act in good ‘faith believes 
that the court had such jurisdiction. 

Sect. 79. Act done by a Person justified, or by mistake of fact 
believing himself justified, by law.—Mothing is an offence 
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which is done by any person who is justified by law, or 
who by reason of a mistake of fact, and not by reason of 
a mistake of law, in good faith believes himself to be 
justified by law in doing it. 


Illustrations. 


A sees Z commit what appears to A to be a murder. 
A, in the exercise, to the best of his judgment 
exerted in good faith, of the power which the 
law gives to all persons of apprehending mur- 
derers in the fact, seizes Z, in order to bring Z, 
before the proper authorities. A has commit- 
ted no offence, though it may turn out that Z 
was acting in self-defence. 

Notes. 

Tho foregoing sections simply say that under the circumstances 
therein referred to cortain acts shall not amount to offences—-that 
is, Shall not be punishable under the provisions of the Indian 
Penal Codo—but leave untouched tho liability in a civil suit of the 
persons who claim their protection. Thus, although illustration 
(6) to Sect. 76 exompts an officer of justico from liability to 
criminal punishment for tho acts therein described, it still leaves 
him oxpored to liability to a civil suit, the result of which must 
depend upon tho peculiar circumstances of each case. 

Seots. 76 and 79 declare in the first instance that nothing is an 
offence which is done by a person who is bound by law to do it, 
or is justified by law in doing it. This provision covers the case 
of a person who hangs a man in obedience to a sentence of death, 
although this is also covered by Soct. 78. It also covers the case 
put in Ill. (a), but then the superior officer’s commands mast bein 
accordance withlaw. The cases in which force may be used, and 
to what extent, to disperse an assembly of people are set out 
ia Sects. 127 to 131, Cr. P. C., 1882; and by these sections the 
authority of magistrates and officers in the army or volunteers is 
minutely laid down. The provision of Sects. 76 and 79 will also 
cover the case of private individuals assisting a police officer under 
the-provisions of Sect, 42, Or. P. C. ; and private individuals to 
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whom a warrant of arrest has been addressed and persons aiding 
them under the provisions of Sect. 48, Cr. P. C.; and a person 
preventing, by proper means, a trespass or a nuisance on his own 
property. 

These sections also provide for acts done under a mistake, but the 
mistake must be one of fact and not of law; the person desiring 
to shelter himself under them must be under a mistaken impres- 
sion as to the existence or non-existenccof a state of facts which, 
if it did exist, would authorise him to apply a known law to that 
state: it will not be sufficient that under a well-understood state of 
facts a mistake has beon made in applying the law. In Ill. (a), 
if the officer’s order be in conformity with the commands of the 
law, it is because he is right in law—and the soldier is, of course, 
bound to obey him ; but if the officer is wrong in his law, although 
the soldier is, by military law, bound to obey him, yet the latter 
is not protected, but equally with his officer has committed an 
offence. It has been held in England that if a ship’s sentinel 
shoots a man because he persists in approaching the ship when 
he has been ordered not to do so, the act will be murder, unless 
it was necessary for the ship’s safety; Ree v. Thomas, 1 Russ. 
on Crimes, 5th Edit., p 731, in which case it appeared that the pri- 
soner was a sentinel on board the Acinile while she was paying 
off, and had received orders from the preceding sentinel to keep 
off all boats, unless they had officers in uniform in them, or unless 
the officers on board allowed them to approach; and he received 
a musket, three blank cartridges, and three balls. Boats pressed 
upon the ship, and would not keep off although repeatedly warned 
to do so; whereupon the prisoner fired at the man in one which 
persisted in coming nearer and closer than the others, and killed 
him. The jury found that the sentinel had fired under the mis- 
taken impression that it was his duty to do so: but the judges wero 
nevertheless unanimously of opinion that the act amounted to 
murder; but that if the act had been necessary for the preservation 
of the ship—as if, for instance, the deceased had been endeavouring 
to atir op a mutiny—then it would have been justifiable. Soldiers 
ere only armed citizens; and the orders of their officers do not 
justify any acts of violence, unless the orders themselves are 
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legal. In Iteg. v. Hutchinson, 9 Cuz C. C. 555, it was held that, 
where s gun, discharged in the ordinary and regular course of 
ball-pratice by an artilleryman in a garrison town, missed the 
mark, and killed a man who was lawfully passing near the spot 
in a boat, the place being a public one, and open to all Her Ma- 
jesty’s subjects, und the artilleryman who fired the gun was act- 
ing under the command of a superior officer, who was acting in 
obedience to the gencral orders of the defendant the major- 
general, that the major-general was not guilty of manslaughter, 
because he was dving an act which he was justified by law in 
doing, and did not do it neglhgently or in an improper man- 
ner. 

The same principal applies to other officials. No official is 
excused in doing an illegal act, although ordered to do it by his 
superior; and the inferior is supposed to he cognisant of what is 
and what is not legal. Not even the orders of the Supreme 
Government of India, or of the Secretary of State for India, 
would excuse an illegal act, unless the whole transaction was 
a State act; or clse total or partial immunity is given by some 
Act or Statuto. Thus the 2] (ieo. 3 ¢. 70, ss. 1 to 5 provide 
“that the Governor-General and Council of Bengal shall not bo 
subject, jointly or severally, to the jurisdiction of the Supreme 
Court of Fort William in Bengal for or by reason of any act or 
order, or any other matter or thing whatsvever, counselled, ordered 
or done by them in their public capacity only, aud acting as Gove 
ernor-General in Council.” And, * that if any person or persons 
shall bo impleaded in any actign or process civil or criminal, in the 
said Supreme Court, for any act or acts dune by the order of the 
said Govornor-General in Council in writing, he or they may plead 
the gencrul issue, and give the said order in evidence ; which said 
order, with proof that the act or acts done, has or have been done 
according to the purport of the same, shall amount to a sufficient 
justification of the said acts, and the defendant shall be fully justi- 
fied, acquitted, and discharged from all and every suit, action, and 
process whatsvever, civil or criminal, in the said court. Provided 
always that, with respect to such order or orders of the said 
Governor-General in Council as do or shall extend to any British 
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subject or subjects, the said court shall have and retain as fall 
and competent jurisdiction as if this act had never been passed.” 
This, however, does not preveit the Governor-Genoral and his 
Council being sued in England, see Sects. 4 to 6 ; and Reg. v. Eyre, 
L. RB, 8 Q. B. 487. Similar exemptions are provided in respect 
of the Governor-General, and the Governors and Councils of Madras 
and Bombay by the 89 and 40 Geo. 3, c. 7!), s. 8, and 4 Geo. 4, 
c. 71, s. 7; and the charters of the Supreme Courts prohibit 
those courts from trying any suit against tho Governor-General 
or the Governors or any of their Council for anything done as 
Governor-General or Governor in Council; and from trying any 
indictment against the Governor-(rencral, or Govornors or any of 
the Council, except for treason or felony. 


Under Reg. III of 1818 and Act III of 1858, the Governor- 
General in Council has the power of detaining porsous in custody 
without any charge being made against them, under circumstan- 
ces set forth in that regulation; consequently, those who act 
under an order of the Governor-General in Council made in the 
form provided by that rejrulation are protected against either 
criminal or civil proceedings ; see In re Ameer Khan, 6 B. L. R. 
392. 

An act of State is an act which has been dono by a8 sovereign 
power to an independent or semi-independent State, or to the 
subject of another State, or to one of its own subjects in a state 
of rebellion, and not an ordinary transaction betwoen a State 
and its subjects ; Le Vaux v. Eden, 2 Doug. 594; Lindov. Rodney, 
2 Doug.613; The East India Company v. Syed Ally, 7 Moore’s [. A. 
955: Secretary State. v. Kamachee Boye, 7 Muore’s I A, 476; Kee 
Rajah of Coorg v. The East Indin Company, 20 Beav. 300; Raja 
Saligram v. Secretary of State, 12 B. L, R. (P. 0.) 167, 184; 
Does v. Secretary of State, L. R. 19 Eq. 509; Sirdar Bhagwan v. 
Sceretary of State, 21. A. 88; or else something which arises 
out of transactions between the sovereign and another in- 
dependent power ; as where the Emperor of China on making a 
treaty of peace with Her Majesty paid over a sum of money as an 
irdemnity for losses sustained by British subjects, in which case 
the courts held that they had no right to interfere with the way in 

9 P. c. 
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voted for members of Parliament for the borough against the 
recommendation of the justice; Nez v. Williams, 3 Burr. 1317, 

A rule for a criminal information will not be granted against 
justices who wrongly or improperly reject bail, unless it manifestly 
appears to the court, by satisfactory and conclusive evidence, that 
they were influenced by partial and corrupt motives, Rez v. Badger, 
6 Jur. 994 (Bail Court). Where the pecuniary sufficiency and 
solvency of bail are undisputed, the rejection of such bail on the 
groand ofa coincidence of political opinion with the person or 
persons for whose appearance the bail offer to become security is 
improper, even though such rejection by the justices is reconcil- 
able with the absence of corrupt motives : tb.; and where justices 
do reject bail on the ground that parties entertain objectionable 
political opinions, and on other grounds which are concealed and 
not stated, the court will grant a rule nie? for a criminal informa- 
tion ; ¢b.; and where, in answer to such a rule, the justices deposed 
that they were not actuated by any corrupt or malicious motive in 
pursuing the course they had adopted, although the court discharg- 
ed the rule, the justices were required to pay all the costa; 9. 
C, 4. B. 468; 7 Jur. 216 and12 L. J. N. &. M. C. 66, 

The provisions of Sect. 77 only protect a“ judge,” 7.c., “ every 
person who is officially designated as a judge,” and ‘every person 
who is empowored by law to give, in any legal proceeding, civil or 
criminal, a definitive judgment, or a judgment which, if not ap- 
pealed against, would be definitivo, or a judgment whith, if con- 
firined by some other authority, would be definitive, or who is one 
of a body of persons, which body of persons is empowered by law 
to give such a judgment”; Sec/. 19, J. P. C.; but not ‘a magis 
trate exercising jurisdiction in respect of acharge on which he 
has power only to commit for trial to another court,” though it is 
very probable that, in respect to the granting or refusing bail 
during the pendency of such a charge, or on commitment, he 
would be held to be a jadge, seeing that this is a ‘legal proceed- 
ing ’' in which he is empowered to give a definitive jadgment, on 
grounds and under powers unconnected with the facts on which, or 
the powers under which, the commitment is made. The judge 
must be acting judicially, that is, he must be acting in a matter 
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and place where he has jurisdiction, and must be actually exercis- 
ing his judicial functions in the matter in hand ; or else he must, 
exercising due care and attention, believe that he has jurisdiction 
to act in the matter, but if he had the knowledge, or means, 
of knowledge of which he ought to have availed himself, he 
cannot be held to have been acting in good faith; see Calder v. 
Halket, 2 Moore’s I, A. 298; Spooner v. Juddow, 4 Moore's I. A. 
at p. 379; Leste v. Hart, L. R. 3 C. P. 322; Grifith v. Taylor, 
2C. P. D. 194; Collector of Sea Customs v. Punniar, I. CL. R. 1 
Mad, 89. 


An officer of 8 court is ordinarily bound to obey every order 
of the court to which he is subject ; and it must bo a very flagrant 
overatepping of jurisdiction, and one which is apparent on the 
face of the authority under which he was acting, which would 
jastify him in refusing obedience, for in all cases, in the first 
instance at any rate, the court itself has to decide the question of 
jurisdiction, and that judgment is binding until it is reversed by 
a spperior court; and thus the law would always presume very 
strongly that the person doing the act in good faith believed that 
the court had jurisdiction. 


Where peons, acting under civil process, arrested a witness on 
his way to court, who, as such, was privileged eundo, morando et 
redeundv, and persisted in the arrest after due notice, it was held 
that they were not protected under this section, as although the 
officer issuing the warraut had jurisdiction, yet special circum- 
stances had arisen after the issue which took away the jurisdiction 
of the peuns to execute thé warrant; 5 ft. J. § P. 43. So, in a 
case where a bailiff in executing process against the movable 
property of a judgment-debtor, broke open the gate; Reg. v. 
MeQueen, $ R. C. C. Cr. 8. 


Aas ander Sect. 77 the protection thereby given is restricted to 
& certain class of judicial officers, ao under Sect. 78 protection is 
afforded only to officers acting under the authority of a ‘‘judg- 
ment or order” of a ‘judge who is empowered by law to act 
judicially alone, or a body of jadges which is empowered by law 
to act judicially as a body, when such judge or body uf judges 
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acting judicially” ; Sect. 20 I. P. C., and this last proviso is also 
introduced tutidem verbie into the body of Sect. 77: and in 
respect of this the Privy Council say, in Calder v. Hallet, 2 
Moore's I. A. at p. 808: It is not merely in respect of acts 
in court, acts sedenfe curid, that a judge has immunity, but 
in reapect of all acts of a judicial nature; and an order of the 
Foujdaree Court, to bring a Native into that court, to be there 
dealt with on acriminal charge, is an act of a judicial nature, 
end, whether there was irregularity or error in it or not, would be 
Gispunishable by ordinary proccss of law.” 

Furthermore, all these sections require “ good faith’; and 
‘ nothing is said to be dono or believed in good faith which is 
done or belioved without duo care and attention”; Sect. 52, 


I. P, C. 


In the case of Shoo Surun v. Mahumed Fazil, 10 W. RB. Cr. 20, 
it was decided that a police officer had not acted in good faith, 
and the facts as stated were these : ‘He secs a horse ticd with- 
outany attempt at concealment in Bookoo’s premises, and, because 
the animal happons to resemble one which his father had lost a 
short time previously, ho jumps at once to the conclusion that 
Bookoo has either stolen the horse himself, or has purchased it 
from tho thief, and he compels Bookoo to account for the possession 
accordingly, He finds that Bookoo bought the animal from one 
Sheo Surun Sahai, so he sends for that individual, charges him 
with the theft, and compels him to give bail for his appearance 
whilst an investigation is pending. Tho sub-inspector never sent 
for the supposed owner of the horse, or took the trouble of getting 
any credible information as to whether it was his father’s horse or 
not. I{ad he done so, ho would have found that the horse had 
tlready been discovered in another place; but without waiting for 
such information, and without making any further inquiry, he at 
onoe held Sheo Surun to bail, as a person suspected of having come 
‘by the animal dishoneatly ''. and the court held that the sub- 
inspector had notonly notacted with due care and attention, but had 
not exercised any care or attention atall. When a person, having 
reosived information which causes him to suspect another of a 
felony which has in fact been committed by some one, gives him 
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into custody without availing himself of a ready and obvious mode 
of ascertaining the truth as to whether or not the accused had, in 
fact, committed the felony, the absence of inquiry is an element in 
determining the question of the existence of reasonable and pro- 
bable cause; Perryman v. Lister, L. R. 3 Each. 167, and 87 L. J. 
N. 8. Hach, 166; and also an important element in determining 
whether a person has acted with due care gnd attontion. 


Wherea police constable, against whom no malice is proved, who 
is placed on duty for the express purposo of preventing stolen pro- 
perty being carried off, secs at an early hour of tho morning a 
person carrying a bundle, and questions him about the bundle, and 
not being satisfied with the answers he receives, takes him into 
custody, he cannot be said to have actcd otherwise than with due 
care and attention, even though his superior officer to whom tho 
person arrested is taken does not take the same view of the answers 
as the constable did; Bhawou v. Mulji, I. L. R. 12 Bom. 377. 


Seot. 80. Accident in the doing of « lawful act_—Nothing is 
an offence which is done by accident or misfortune, and 
without any criminal intention or knowledge in the 
doing of a lawful act in a lawful manner, by lawful 
means, and with proper care and caution. 


Illustration. 


A is at work with a hatchet; the head flies off and 
kills a man who isstanding by. Here, if there 
was no want of proper caution on the part of 
A, his act is excusable and not an offence. 

Notes. 


This section requires a determination of two sets of «questions 
—one of law, and the other of fact. The court must decido what 
acts, manner, and means, are lawful ; and the jury, or the court as 
& Jury, must decide whether those charged against the accused 
agree or not with what is lawful ; and also whether proper care and 
caution has been exercised. For although, if in the prosecution of a 
lawfal act, apure accident arises, no criminal or civil responsibility 
attaches to the actor; Reg. v. Murray, 5 Cor C. 0. 509; yet it seems 
that it is otherwise where any blame is imputable, though the 
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person is innocent of any intention to injure, as, if he drives a 
spirited horse improperly, or uses imperfect harness, and the horse 
takes fright and kills another; Wakeman v. Robinson, 1 Bing. 213. 
If a person is driving a cart at an unusually rapid pace, and drives 
over another and kills him, he is guilty of manslaughter, though he 
called to the deceased to get out of the way, and he might have 
donc so if he had not been in a state of intoxication; per Garrow, J., 
in Rex,v. Walker, 1 C. and P.820. And if two carriages are driving 
close together, apparently racing, the question for the jury, as laid 
down by Pattcsun, J., in Rea. ve Timmins, 7 C. and P, 499, is 
“whether you are satisfied that the prisoner, was driving in such 
a negligent manner that, by reason of his gross negligence, he 
had lost the command of his horses; and that depends upon 
whether the horses were unruly, or whether you believe that he 
had been racing with the other omnibus, and had so urged his 
horses that he could not stop them ; because, however he might 
be endeavouring to stop them afterwards, if he had lost the come 
mand of them by his own act he would bo answerable.” 


These two points are constantly mixed the one with the other, 
aud it ia uttorly imposmble entirely to separate them, because 
circuinstances are so constantly changing that it is impossible 
to lay down a rigid rule of law as to what constitutes nogligence 
under all combinations ofevents. The care and caution which the 
law requires is not the utmost possible, but only a reasonable pre- 
caution which, in the ordinary course of things, would be sufficient, 
and that, of course, varics with every caso, and what is negligent 
under one set of circumstances, is quite excusable and justifiable 
under another. Thus, the fact that the streets are unusually 
crowded from a public procession or any other canse, mstead of 
excusing a driver when proceeding at his ordinary pace, and with 
ordinary care, requires him to be particularly cautious, and may 
tend to render him criminally responsible from any accident 
ensuing from driving at a rate and with those precautions which 
he might have ordinarily observed; Reg. v. Murray, 5 Cox C. C, 
509. 

The mere happening of an accident is not sufficient evidence of 
negligence to be left to the jury, but some affirmative evidence of 
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negligence on the part of the defondant must be given ; Zummack 
v. White, C. 11 C. B. N.S. 588; 31 D.J.N.S.C. P2129. But 
accidents may be of such a nature that negligence may be presumed 
from the mere fact of the accident, or the mere fact of such an 
accident happening may be primd facie evidence of nogligenco, so 
as to throw on the defendant the duty of showing that thero was no 
negligence ; Byrne v. Buadle, 2 H.and (. 722; 338 L. J. N.S. Bach. 
18;10 Jur. N. 8. 1107; Scott v. Lundun Docks Company, 8 H. and 
C. 596. On the contrary, there are cases where tho accident carries 
on its face the impress of the absonce of negligence. Thus, where a 
man discharged his gun before he went out to dinner, and on 
returning took it up aud touched tho trigger, when it went off and 
killed his wife, although tho man was bound, in handling such a 
dangerous weapon, to take extra care, as illustrated in the 
preceding paragraph, yet seeing the fact was, that in his absence 
some one else had reloaded the gun without his knowledge, Foster, 
J., directed an aquittal, “being of opinion, upon the whole ovi- 
dence, that he had reasonable ground for believing the gun was 
not loaded ;”? Fuster, Cr. L. 265. So, too, in Alison?s Crim, I, 144, 
there is a case cited in which the prisoner was charged with hav- 
ing fired a fowling-piece loaded with small shot, in a field within 
sight of a highroad, where porsona frequently passed, and in the 
direction of the road, and killed a girl who was passing at tho 
time. It appeared in evidence that tho shot was really a long 
one, being above fifty yards, and that it proved fatal only by 
one of the leads having unfortunately penctrated the child’s 
eye, while the other shot hardly penetrated tho skin. Tho 
court held that the death was accidental under these circum- 
stances, and so the jury found. It has further becn laid down 
by Wills, J.,.in Reg. v. Birchall, 4 F. and b, 1087, that a man 
is not criminally responsible for the death of another party caused 
by his negligence, where he would not have been civilly liablo 
in an action in respect of the alleged negligence, at tho suit of 
the party injured, if the injuries sustained had fallen short of 

causing his death. 

There is one other very important class of cases—poisoning 
by the administration of medicines, and killing by surgical 
IO P.c, 
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operations, which, however, will be more properly treated under 
Sects. 87, 88, and 89. 

Sect. 81. Act likely to evuse harm, but donc without a criminal 
intent, and to prevent other harm. —Nothing is an offence merely 
by reason of its being done with the knowledge that 
it is likely to cause harm, ifit be done without any 
criminal intention to cause harm, and in good faith for 
the purpose of preventing or avoiding other harm, to 
person or property. 

Ezplinution.—It is a question of fact in such a case 
whether the harm to be prevented or avoided was of 
such a nature and so imminent as to justify or excuse 
the risk of doing the act with the knowledge that it 
was likely to cause harm. 


Illustrations. 


(u) A, the captain ofa steam-vessel, suddenly, and 
without any fault or negligence on his part, 
finds himself in such a position that, before he 
can stop his vessel, he must inevitably run down 
a boat B, with 20 or 30 passengers on board, 
unless he changes the course of his vessel, and 
that, by changing his course, he must incur the 
risk of running down a boat, C, with only two 
passengers on board, which hemay possibly 
clear. Here if, A alters his course without any 
intention to run down the boat C, and in good 
faith for the purpose of avoiding the danger to 
the passengers in the boat B, he is not guilty 
of an offence, though he may run down the boat 
C, by doing an act which he knew was likely to 
cause that effect, if it be found asa matter of 
fact that the danger which he intended to 
avoid was such as to excuse him incurring the 
risk of running down the boat C. 


(+) A in a great fire pulls down houses in order to ng 
vent the conflagration from spreading. 
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does this with the intention, in good faith of 
saving human life or property. Here, if it be 
found that the harm to be prevented was of 
such a nature and s0 imminent asto excuse 
A’s act, A is not guilty of the offence. 


Notes. 


This section is a legislative onactment of tho principle laid 
down in Mouse’s case, 12 Cule, 63; “for the Commonwealth a 
man shall suffer damage; as for saving a city or town a house 
shall be pulled down ifthe next be on fire, and the suburbs ofa 
city in time of war shall bo plucked down; and a thing for the 
commonwealth every man may do without boing liable for an 
action.”” In tho United States of America, it has also beon held 
that if, in the case ofa fire, tho flames attain to such a hoight 
that they cannot be arrested by ordinary means, the inmatos of a 
house which is not on fire may be summarily ejected, and the 
building be blown up with gunpowder, or destroyed by any other 
convenient means; Hare’s Americun Ounstilufwnal Law, 9072, 

When a soldier who was on duty ata fire and was ordered to 
keep off all persons not in uniform from the vicinity, kicked the 
chief constable, who was not in uniform, and was unknown to 
the soldier, but was attempting to get within the space ordered 
to be kept clear; it was held that the act of tho soldicr came 
within this section; Emp. v. Busfun, [, L. it. 17 Bomb, 626. 

No theory can be started by which it can be decided beforehand 
where the necessity of doing harm arises in which there shall be 
an absence of “criminal intention’ or the presence of ‘ yood 
faith.” Certainly it mast arise from accident or from the crime of 
another, not from the negligence or crime of the person dong the 
harm, and the danger to be avoided must not, certainly in 
ordinary cases, the danger to one individual, but Le a danger 4o 
the Commonwealth, interpreted in a liberal sense. In the 
opinion of the framers of the Penal Code, a theft to satisfy tho 
direst hunger would not come within this section, for thoy say 
in their report: “ Nothing is more usual than for thieves to urge 
distress and hunger as excuses for their thefts. It is certain, 
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indeed, that many thefts are committed from the pressure of dis- 
tress so severe as to ho more terrible than the punishment of theft, 
and than the disgrace which that punishment brings with it to 
the mass of mankind. It is equally certain that when the distress 
from which a man can relieve himself by theft is more terrible 
than the evil consequences of theft, those consequences will not 
deter him from committing theft. Yet it by no means follows that 
it is irrational to punish him for theft; for though the fear of 
punishment is not likely to keep any man from theft when he is 
actually starving, yet it is very likely to keep him from being in 
a starving state. It is of no effect to counteract the irresistible 
motive which immediately prompts to theft, but is of great 
offect to counteract the motives to that idleness and that profusion 
which end in bringing ® man to that condition in which no law 
will keep him from committing theft.” 


To further clucidate this section, if may not be uscless to 
transcribo w series of propositions and definition from that part 
of Mr. Stephen’s Ganeral View of the Criminal Law of England 
which is devoted to “the definition of crime in general,” ‘ An 
action may bo suid to consist of occurrence to the mind, deliberation, 
resolution, intention, will, aud execution by—or, if the expression 
bo allowad, translation into—a set of bodily motions co-ordinated 
towords the object intended; . . . . but, in order that there 
may be any action at all, the will which causes and the intention 
which co-ordinates bodily uction must always be present. The 
absence of hoth or cither would prevent the action from taking 


placo at all, or reduce it from au uction to a mere occurrence, and 
in oither case there would be no crime. 


“Ta order to illustrate this, cases may be put to shew the effect 
of the absence of both or either. 

Firstly, Will and intention may both be absent. A man in a 
convulsive fit strkos anothor and kill®him. He has committed 
no crime, because ho has done no act; he has been acted 
upon ° ° * 8 

« Secondly, Will may exist without mtention. This case is best 
illastrated by tho motions of an infant ... . Probably, 
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somnambulism and other movements during sleep are of the 
game kind . . . e 

‘‘ Thirdly, Intention may exist without will. This happens in 
the common case of a person who lays aside a plan he has 
formed . . .» = 


“The result of the whole is, that an action consists of voluntary 
bodily motions, combined by the mind towards a common object. 
Intention is in every case essential to crime, because it is essential 
to action ; and every crime is an action, as appears from the use 
of active verbs in every indictment. 


‘‘Such are the mental conditions which belong to a crimo as an 
action; but other mental conditions are attached to actions beforo 
they can be punished by the law. No action is criminal in itself 
unless the intent, the mental element of it, is a state of mind for- 
bidden to the law. ‘his state of mind varies according to tho 
nature of the case. To utter a forged note is no crime, unless there 
be a knowledge that the noto is forged, and also un intent to 
defraud. In order to bring & person within the statute which 
makes the infliction of certain bodily injuries felony, there must be 
specific intent to commit murder or to inflict griovous bodily harm; 
killing is no murder unless there be malice. The appropriation of 
the property of another is not theft unless it befelonious. In short, 
in order to be a crime, an action must not only be intentional in 
the general sense already explained, but it must be accompanied 
with a specific intention forbidden by the law in that particular case. 
“In some cases the specific intent is defined by the law which 
creates tho offence—as, for example, in the caso of wounding 
with intent to maim or disfigure ; but it is more frequently denot- 
ed by the general term ‘ malice.’ Malice may thus be said to be 
@ necessary ingredient in one form or other of all crimes whatever. 
‘‘ The etymological meaning of the words malice and malicious 
is simply wickedness and wicked. . . . - 


“It is casy to oxaggerate the vagueness of these words. In 
reality, the difficulty lies, not in the ase of the words themselves, 
but in the theories by which we try to explain them. The pro- 
Position that lying is wicked is understood by millions who are 
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ignorant of the very existence of all moral theories whatever. 
It means that, in point of fact, it is blamed and under certain 
circumstances punished. The reason why it is blamed and 
punished are collateral to the fact; and it is with the facts and 
not with the theories about them that the law is concerned. 

“Whatever may be the want of precision of these words it has 
in practice been remedied by experience. The consequences of 
making malice in gencral terms a necessary element of crime 18 
that certain acts—as, fur example, the destruction of life or the 
appropriation of what belongs to another—are declared to be 
primd farie wicked actions, though circumstances may exist by 
which thoir wickedness is either removed or diminished. In the 
course of time oxporionce shews what these circumstances are, 
and thus a technically exact conception of both thoft and murder 
is gradually attained, although the orginal definition of each 
contained a term which was indefinite when it was first used. 
Thus, in the case of murder, where one man kills another, tho 
presumption is that he did so maliciously, and so committed 
murder; but this presumption may be rebutted by shewing that 
the act was done in sclf-dofence, or under certain specified pro- 
vocations, or by certain forms of negligence. 

‘STf it be asked why, under these circumstances, the term malice 
should be rotained, and why murder, for example. should not be 
defined to mean the killing of a man onder any other circumstances 
than those specified, the answer is that the word is convenient, 
becauso it sums up in a significant way many distinct propositions, 
and also because it is possible, although improbable, that new 
cases may arise in which it would be necessary to use it in its 
natural sense. Suppose, for example, that in a wreck, fire, or 
other catastrophe, a bystander were to kill one person for the sake 
of saving another. the question whether or not this was murder 
would turn on the question whether it,was or was not identical 
in principle with acts which the law has determined tobe malicious 
or wicked. The general result of the use of the word malice, and 
of the doctrine that malice is an essential element of crime, is to 
throw upon persons who commit acts of a particular class the 
barden of proving that they were not donc under the circumstances 
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contemplated by the Legislature, but at the same time to permit 
them to give evidence to that effect.” 

Where a person placed in his toddy pots juice of the milk bush, 
knowing that if taken by a human being it would cause injury, 
and with the intention of thereby detecting an unknown thief who 
was in the habit of stealing his toddy, and the toddy was drunk 
by some soldiers who purchased it from some unknown vendor 
and were injured by it, it was held that the accused was rightly 
convicted under Sect. 328, and that he could not defend himself 
under this section; Reg. v. Dhaniu, 5 Bom. H.C. Rep. C. C. 59, 


Sect. 82. Act of a child under scren ycars of age.—Nothing 
is an offence which is done by a child under seven years 
of age. 

Sect. 83. Act of a child above seven and under twelve years of 
age.—Nothing is an offence which is done by a child 
above seven years of age and under twelve, who has not 
attained sufficient maturity of understanding to judge 
of the nature and consequences of his conduct on that 
occasion. 

Notes, 


These two sections alter the English law, only by reducing the 
age of mature understanding from fourteen to twelvo years. By 
that law ‘an infant shall be primd fucie deemed to be duli incapar, 
and to be unacquainted with guilt; yct this presumption will 
diminish with the advance of the offender’s years and will depend 
upon the particular facts and circumstances of the case. The 
evidence of malice, however, which is to supply age, should be 
clear and strong beyond all doubt and contradiction”; 1 Russ., 
Sth Edit. p. 109. An infant under theage of seven ycars cannot 
inour the guilt of felony ; Mursh v. Loader, 14 0. B. N. 8. 535; 
W. R. (E.) 784. 

If a child, more than seven and under fourteen (under the Penal 
Code, under twelve), is indicted for a felony, it will be left to the 
jury to say whether the offence was committed by him, and, if so, 
whether at the time of the commission of the offence the prisoner 
had a guilty knowledge that he or she was doing wrong; and the 
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presumption of law is that a child of that age has not such guilty 
knowledge, unless the contrary is proved; per Littledale, J., in 
Rex vy. Owen, 4 C. and P. 236. And this maturity of understand- 
ing must be affirmatively proved by the prosecution ; Ieg. v. Vum- 
plew, 3 F. and F. 520; and must, in most cases, be inferred from 
surrounding circumstances, A boy of ten years old was convicted 
before Chief Justice Willes of the murder of a girl of five 
years of ago, but the Chief Justice respited the execution, lest the 
punishment of such a child by death should be deemed to savour 
of cruelty; but the judges held that the circumstances of the case 
shewed so much cunning that the boy ought to suffer as an 
example to others; aud the convict would have been hanged, but 
for the interposition of the Secretary of State; 2. v. York, Fost. p. 
72. In this case the judges to whom tho caso was referred said:—~ 
“That there were so many circumstances stated in the report which 
wero undoubtedly tokens of what Lord Hale calls ‘a mischievous 
discretion,’ that he was certainly a proper subject of capital punish- 
ment, and ought to suffer; for it would be of a very dangerous 
consequonce that children may commit such crimes with,impunity.” 
Whero a child of nine years of age stole a necklace, valued at 
Rs. 2-8, and immediately afterwards sold it to the accused for 
five annas, and the child was discharged under this section, but 
tho accused was convicted, it was held, that the att of the child, 
though under twelve years of age, shewed that he had attained 
sufficient maturity of judgment to judge of the nature and conse- 
quences of his conduct, and that thero was, therefore, a theft, 
and that the accused was rightly convicted; Meg. v. Begnruyi 
Krishna, 1.0. R. 6 Mad. 373, eal 
In England, a child who, at the time of the commissiog of the 
offence of rape, is under fourteen, cannot, in point uf law, be 
gailty of an assault with intont to commit arape; and if he is under 
that age, no evidence is admissible tg show that, in point of fact, 
he was physically able to commit that offence; Rez v. Phillipe, 8 
C. aml P. 736; Rew v. Groombridge, 7 C. and P. 582. , And in 
England it has been further held that a boy under fourteen years 
of age cannot be convicted of feloniously carnally knowing and 
abusing a girl under ten years of age, even though it ,#vas proved 


axct, 84. ] INSANITY, 8) 


that he was arrived at the full state of puborty; Ree y. Jundan 79 
C, and P.118; Rex v. Brimilow, tb, 866. In the Penal Code 
there is no provision corresponding with the law as laid down in 
these two decisions, and also in 1 Hule, 631; and under the words 
of Sect. 83 a boy under the age of twelvo might be convicted 
of rape, though, of course, the prosecution would have to shew 
conclusively that the accused had attained the full state of 
puberty. There is, however, a case cited in 1 Morloy’s Dig. 190, 
s, 686, where a boy, only ten years old, was convicted by the Futwa 
of rape on # girl only three years old, and tho Court of N. A, 
viewed it as an attempt only, and punished it as a misdemeanour 
with one year’s imprisonment. This decision, however, would 
be inconsistent under the law as laid down by the Ponal Code; 
but for a more detailed discussion of this point, seo tho notes 


on Rape. 

Sect. 84. Act of « person of unsound mind.—Nothing is an 
offence which is done by a person who, at the time of 
doing it, by reason of unsoundness of mind, is incapable 
of knowing the nature of the act, or that he is doing 
what is either wrong or contrary to law. 


Notes, 


The English law as to what constitutes a sufficient dofence of 
insanity was laid down in tg. v. M’Naughfen, 10 Cl. and Fon, 
p. 210. “The jury ought to be told in all cases that overy man is 
presumed to be sane, and to possess a sufficiont degree of reason 
to be responsible for his crimes, until the contrary be proved to 
their satisfaction; and that, to establish a defence on the ground 
of insanity, it must be clearly proved that, at the time of tho 
committing of the act, the party accused was labouring under such 
a defect of reason, from disease of the mind, as not to know the 
nature and quality of the act; or, if he did know it, that he did 
not know he was doing what was wrong. The mode of putting 
the latter part of the question to the jury on these occasions has 
generally been, whether the accused, at the time of doing the 
act, knew the difference between right and wrong; which mode, 
thongh rarely if ever leading to any mistake with the jury, is not, 

ll P.c. 
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aa we conceive, so accurate when put generally, and in the abstract, 
as when put as to the party’s knowledge of right and wrong in 
respect to the vory act with which he is charged. If the question 
were to be put as to the knowledge of the accused, solely and 
exclusively with reference to tho law of the land, it might tend to 
confound the jury, by inducing them to believe thut an actual 
knowledge of the law of the land was essential in order to lead 
to a conviction, whereas the law is administered upon the principle 
that every one must be taken conclusively to know it, without 
proof that ho does know it. If the accused was conscious that the 
act was one which he ought uot to do, and if that act was at the 
same time contrary to the law of the land, he is punishable ; and 
the usual course, therefore, has been to leave the question to the 
jury, whether the party accused had a sufhicient degree of reason 
to know that ho was doing an act that was wrong: and this course, 
wo think, is correct, accompanied with such observations and 
explanations as the circumstances of cach particular case may 
require.” 

The principles laid down in M’ Naughten’s case have been acted on 
in various other cases which it will be well to illustrate here. In 
Rez y. Offord, 6 Cand 2.168, Lord Lyndhurst held that to justify 
the acquittal of a prisoner indicted for murder, on the ground of 
insanity, the jury must be satisfied that he was incapable of judg- 
ing between right and wrong: and that, at the time of committing 
the act, he did not consider it was an offence against the laws of 
God and nature. So, again, in Rerv. Higginson, 1C. and K, 129, 
Maule, J., held that, to entitle a person to be acquitted on the 
ground of insanity, he must, at the time of committing the offence, 
have been so insane that he did not know right from wrong. In 
Reg. v. Townley, 3 FP. and F, 889, Afartin, B., said that the ques- 
tion for the jury was, “ Did the prisoner do the act under a delu- 
sion, believing it to be other than itSwas? If heknew what he 
was doing, and that it was likely to causedeath, and was contrary 
to the law of God and man, and that the law directed that 
persons who did such acts should be punished, he was guilty of 
murder.” In Reg. v. Oxford,9 C. and P. 525, three judges, 
Lord Denman, C. J., Alderson, B., and Patteson, J., held that, if 
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in answer to an indictment for treason, for attempting the life of 
the sovereign by shooting at Her Majesty, the defence is insanity, 
the question for the jury will be, whether the prisoner was 
labouring under that species of insanity which satisfies them that 
he was quite unaware of the nature, character, and consequences 
of the act he was committing, or, in other words, whether he was 
really unconscious at the time he was committing the act that 
it wasacrime. In fey. v. Burton, 8 F. and F. 772, Wightman, 
J.,explained to the jury that the delusions which indicate a defect 
of sanity such as will relieve & person from criminal responsibility, 
are delusions of the senses, or such as relate to facta or objects— 
not mere Wrong notions or impressions of a moral nature ; and 
the aberration must be mental, not moral, to affect the intellect 
of the individual. It is not enough that they shew a diseased 
or depraved state of mind, oran aberration of the moral feclings, 
the sense of right and wrong being still not destroyed although 
it may be perverted ; und the theory of moral insanity or insanity 
of the moral feclings, while the sense of mght and wrong 
remains, is not to be reconciled with the legal doctrine on the 
subject. A mere uncontrollable impulse of the mind, co-existing 
with the full possession of the faculties, will not warrant an 
acquittal on the ground of insanity, 1f at the time the prisoner 
committed the act, he knew that what he was doing was wrong; 
Bramuell, B., iw Leg. ve. Haynes, 1 and P6668, and Parke, 
B., in Rey. v. Barton, 3 Coe CLC. 270. 

If a person labours under an insaue delusion as to an existing 
state of facts, ‘‘we think he must be considered in the same state 
as tu responsibility as if the facts with respect to which the delu- 
sion exists were real. For example, if, under the influence of his 
delusion, he supposes another mun to be in tho act of attempting 
to take away his life, and he kills that man as ho supposes in self¢ 
defence, he would be exempt from punishment. If his delusion 
was that the deceased had inflicted a serious injury to his charac- 
ter and fortune, and killed him in revenge for such supposed 
injury, he would be Jiable to punishment”; Rg. v. M’Naughten, 
ubi sup. On a trial for murder, the defence of insanity by the 
evidence shewing a yreat amount of senseless extravagance and 
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absurd eccentricity of conduct, coupled with habits of excessive 
intemperance, causing fits of delirium tremens, the prisoner, how- 
ever, not having been labouring under the effects of sucha fit at the 
time of the act, and the circumstances shewing sense and delibera- 
tion, and aperfect understanding of the nature of the act, it was 
held, by Erle, C.J., that the evidence was not sufficient to sup- 
port the defence, as it rather tended to shew wilful excesses and 
extreme folly, than mental incapacity ; Reg. v. Leigh, 4 F. and F. 
915. Where a person is iu a state of mind in which she is hiable 
to fits of madness, it is for the jury to consider whether the act 
done was done during such a fit, even although there is nothing 
before or after the act to indicate it, and though there is somo evi- 
dence of dosigu and malice, Rey. v. Richards, 1 FB. and F. 87, A 
married woman having killed her husband immediately after an 
apparent recovery from a discase (the result of child-birth) which 
caused & great loss of blood, and exhausted the vessels of the 
brain, and thus wenkened its power and tended to produce 
insane delusions of the senses which while suffering under such 
diseaso, she had complained of, and which by her own account 
had been renowed at the time of the act of homicide (although 
they were not such as would lead to it); it was held by Arle, 
U. J., that this was evidence from which a jury might properly 
‘find that she was not in such a state of mind at the time of 
the act as to know its nature or be accountable for it; Reg. v. 
Law, 2 F. and F. 886. So, too, where a married woman, 
fondly attached to her children, aud apparently most happy in 
her family, had poisoned two of them with sume evidenco of 
deliberation and design; but it appeared that there was insanity 
in her family; and from her demeanour before and after the 
act, which, although not wholly irrational, was yet strangely er- 
ratic and excited—and from recent antecedents, and the presence 
of certain exciting causes of insanity, and her own account 
of her sensations--the medical men were of opinion that she was 
labouring under actual cerebral disease, and that she was in a 
paroxysm of insanity at the time of the act; this was left by 
Wightman, J., to the jury as evidence on which they might 
rightly fiud her nut guilty on the ground uf insanity; Rey. v. 
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Vyse, 8 F.und F. 247. Where a man, who is suffering from 
fever which causes him while suffering trom its paroxysms to be 
bewildered and unconscious, commits murder, but not while 
delirious, and there is no evidence to shew that he was not 
conscious of the nature of his act, he cannot be acquitted under 
this section ; Emp. v. Lakeman, I. I. R.10 Bom. 512. In ordor 
that a ganja-smoker, who has committed homicide, may take 
advantage of this section, it is necessary to shew that, by reason 
of his practice, he bad contracted an habitual and fixed frenzy, 
a disease of the brain which caused unsoundness of mind as 
described in the section; Emp. v. Sakharam I. L. R. 14 Bom, 
564. On an indictment for maliciously sctting tire to a building, 
it is not necessary to prove actual ill-will in the prisoner towards 
the owner ; and in order to justify a jury in acquitting uw person 
Ou the ground of insanity they must belicve that he did uot know 
right from wrong ; but if they find that the prisoner, when he 
did the act, was in such a state of mind that he was not conscions 
that the effect of it would be to injure any other person, this will 
amount to a general verdict of not guilty; per Crumpton, J., in 
Rey. v. Davies, 1 EF. and FF. 69, 

When the defence of insanity is set up, in order to warrant 
the jury in acquitting the prisoner, 1t must be proved affirmatively 
that he is insane; if that fact be left in doubt, and the commission 
of the crime charged in the indictment is proved, it is their duty 
to convict; per ulfe, B.. in Reg. v. Stukex, 3 C. and A, 185. Bo, 
too, in Reg. v. Inyton, 4 Coz C. C. 149, the sano learned judge 
ruled thut, where a prisoner sets up insanity as a ground of 
defence, one cardinal rule is, that the burden of proving his 
innocence on that ground rests on the party accused, The ques- 
tion in such a case for the jury is, not whether the prisoner was 
of sound mind, but whether he has made ont to their satisfaction 
that he was not of sound mind. The jury may come to a con- 
clusion on this point from the conduct and acts of the accused 
shortly before and down to the commission of tho alleged crime. 
Although insanity on one point, for instance, a delusion as to pro- 
perty, will not exempt a party from responsibility, the fact is not 
immaterial in considering his responsibility at another time and 
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on another subject. The want, too, of motive for the com, 
mission of the crime and its being committed under circumstance, 
which render detection inevitable, are important points for the 
consideration of the jury when coupled with the evidence of 
insanity on any particalar point. 

A party having beon indicted for a misdemeanor, in uttering 
seditious words, and upon his arraignment refusing to plead, and 
shewing symptoms of insanity, und an inquest being forthwith 
taken to try whether he was insane or not, it was held, first, 
that the jury might form their own judgment of the present state 
of the prisoner’s mind from his demeanour while the inquest 
was being taken, and might thereupon find him to be insane, 
without any evidence being given as to his present state ; and, 
secondly, that, upon his shewing strong symptoms of insanity in 
court during the taking of the inquest, it became unnecessary to 
ask him whether he would cross-examine the witnesses, or 
would offer any remarks ov the evidence ; Reg. v. Goole, 7 A. 
aad. by, 586. 

A prisoner was indicted for shvoting at his wife with intent to 
murdor her, and was defended by counsel, who set up for him the 
defence of insanity. The prisoner, however, objected to such a 
defence, asserting that he was not insane; and Le was allowed by 
the judge to sugyest questions to be put by his lordship to the 
witnesses for the prosecution, tv negative the supposition that he 
was insane; and the judge also, at the request of the prisuner, 
allowed additional witnesses to be called on his behalf for the 
same purpose. They, however, failed in shewing that the defence 
was au incorrect one, but, on the contrary, their evidence tended 
to establish it more clearly ; and the prisoner was acquitted on the 
ground of insanity ; Rey. v. Pearce, 9 C, and P. 667. 

Where a jury is empannelled to try whether a prisoner is insane 
or not at the time when he is brought up to plead to an indictment, 
the counsel for the prosecution is to begin and call his witnesses to 
prove the sanity of the prisoner ; Reg. v. Davis, 6 Coz C. C. 826, 
$ C. awl K. $28. But where a jury is empanuelled at the instance 
of the counsel for the prisoner, the proof of his insanity is incam- 
bent on his counsel; Rey. v. Turton, 6 Cow C. C. 385, 
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A class of cases may occasionally arise which will cause some 
difficulty, that is, where a prisoner is both deaf and damb. Where 
a person is deaf only, or dumb only, there is generally some means 
of causing intelligent communications to pass from the court to 
him, and from him to the court; but such is not always the case 
with a person who is both deaf and dumb. ‘Two cases have occur- 
red of this kind in modern practico in England; Reg. v. Dyson 
7 C.and P. 305, and Reg. v. Pritchard, ib, 808. In the latter case 
Alderson, B., laid down the law to the jury in the following terms: 
“ There are three points to be inquired into: first, whether the 
prisoner 1s mute of malice or not; secondly, whether he can plead 
to the indictment or not; thirdly, whether he is of sufficient intel- 
lect to comprehend the courso of proceedings in the trial so as to 
make a proper defence. to know that he might challenge any one 
of you to whom he may object, and to comprehend the details of 
the evidence which, in a case of this nature, must conatitute n 
minute investigation. Upon this issue if you think there is no 
certain mode of communicating the detuils of the trial to the 
prisoner, so that he can clearly understand them, and be able 
properly to make his defence to the charge, you ought to find that 
he is not of sane mind. It is not enough that he may havo 
a general capacity of communicating on ordinary matters.” 
In both the foregoing cases the jury found that tho prisoner was 
not of sound mind, and the judge ordered the prisoner to bu 
detained under 39 and 40 Geo. III. c. 94, 8. 2. Treating such 
cases as cases of insanity, provision is made for them by the 
Criminal Procedure Code. 

Sect. 85. Act of a person incapable of judgment by reason of 
inforication.—Nothing is an offence which is done by a 
person who, at the time of doing it, is, by reason of 
intoxication, incapable of knowing the nature of the 
act, or that he is doing what is either wrong or contrary 
to law; provided that the thing which intoxicated him 
was administered to him without his knowledge or 

Sect. 86. Offence requiring a particular intent commited by 
one who is intoicated.—In cases Where an act done is not 
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an offence unless done with a particular knowledge or 
intent, a person who does the act in a state of intoxica- 
tion shall be liable to be dealt with as if he had not been 
intoxicated, unless the thing which intoxicated him was 
administered to him without his knowledge or against 
his will. 


Notes, 


By the English law drunkenness is not any excuse for crime ; 
Pearson's Case, 2 Lewin, C. C. 144. Still, by the practice of 
the courts in England, it is constantly held that a person who is 
intoxicated may be incapable of having any intention, and thus 
the nature of un offence may be considerably reduced, though 
intoxication does not render him entirely dispunishable for the 
act he may have committed while under the influence of liquor. 
Thus in a case of stabbing, where the prisoner used a deadly 
weapon, the fact that he was drunk does not at all alter the 
nature of the case ; but if he had intemperately used an instru- 
ment not in its nature # deadly weapon, at a time when he was 
drunk, tho fact of his being drunk might induce the jury to less 
strongly infer a malicious intent in him at the time ; per Alder- 
eon, B., in Rea v. Meakin, ¢ C. and I. 297. Again, Parke, B., 
anys that if a man is drunk, this is no excuse for uny crime he 
may commit ; but where provocation by a blow has been given 
to a person who kills another with a weapon which he happens 
to have in his hand, the drunkenness of the prisoner may be 
considered on the question whether he was excited by passion or 
noted from malice ; as, a!so, it may be on the questio: whether ex- 
pressions used by the prisoner manifested a deliberate purpose, 
or were tho idle expressions of a drunken man ; Hex v. Thomas, 
70. and P. 817. Ina third case, Crowder, J., laid it down that 
though drankenness is no excuse {@ crime, it may be taken into 
account by the jury when considering the motive or intent of a 
person acting under its influence , Reg. v. Gamlen, 1 F. and F. 
90. Where, on a trial of an indictment for an attempt to commit 
suicide, it appeared that the prisoner was, at the time of the com- 
mission of the alleged offence, so drunk that she did not know 
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what she was doing, 1t was held that this negatived the intent to 
commit suicide ; ey. v. Moore, 3 C. and K. 319; 16 Jur. 750. 
This being the English law, how far do those sections alter it ? 
The 85th is really an enunciation of the general principle, that 
drunkenness 1s no excuse for crime; with the further enunciation, 
that if a person is forcibly, against his will, put in & position in 
which he has no control over his actions, he is not responsible 
for them. The 86th section then provides that a drunken man 
committing an offence shall be assumed to have the same know- 
ledge and intention as he would have had if sober; it makes a 
man who gets intoxicated his own insurer against the possible 
results of hos drunkenness. If the law infers a certain knowledge 
or jutention in a inman who does certain acts when he is sober, the 
same knowledge and intention will be attributed to a drunken 
man who dues those acts. Thus aman who stabs another with 
adagyer, or shuots him with a pistol, is presumed in law to intond 
to kill him, whether the accused be drunk or sober} and under 
this section, although drunkenness does not excuse, it does not 
aggravate an offence ; eg. v. Zulfukar Khan, 8 B.D. R. App. 21, 
aud 16 1. R. Cr. 36. Lua ease, however, of murder committed 
ma drunken squabble, voluntary drunkenuess, though it does 
not palliate the offence, may be taken into account as throwing 
some light on the question of intention, firey. v. Ram Sahoy Bhar, 
We. dt. 1864.C.. 24. And where an act may be tunocent or may 
be guilty, as, for instance, the passing of a forged note, the law 
does not attribute any greater knowledge or intention to a 
drunken than to a sober man; and the prosecution must prove the 
intent by surrounding circumstances, as in ordinary cases, aud the 
court or jury may take the fact of the accused having been drunk 
at the time he committed the act into account in forming a con- 
clugion upon his innocence or guilt. The same remark would apply 
to acts, the heinousness of which would differ according to the 
tention with which they were done. So in a case similar to 
that of Reg. v. Moore, supra, it might be a question whether the 
act alleged was an attempt at suicide, or whether it was not even 
aa act of the prisoucr, but an accident or misadventure arising 
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Sect. 87. Act not intended to cause Death, §:c., one by consent. 
—Nothing which is not intended to cause death or 
grievous hurt, and which is not known by the doer to 
be likely to cause death or grievous hurt, is an offence 
by reason of any harm which it may cause, or be intend- 
ed by the doer to cause, to any person above eighteen 
years of age who has given consent whether expressed 
or implied, to suffer that harm: or by reason of any 
harm which it may be known by the doer to be likely to 
cause to any such person who has consented to take the 
risk of that harm. 


Tilustration. 


A and Z agree to fence with each other for amuse- 
ment. This agreement implies the consent of 
each to suffer any harm which, in the course 
ofsuch fencing, may be caused without foul 
play; and if A, while playing fairly, hurts 
Z, A commits no offence. 

Notes. 


Grievous hurt is by Sect. 320 limited to the following kinds:— 
Emasculation ; permanont privation of the sight uf either eye, of 
the hearing of either ear; privation of any member or joint; 
destruction or permanent impairing of the powers of any member 
or joint ; permanent disfiguration of the head or tace ; fracture or 
dislocation of a bone or tuoth; any hurt which endangers life, or 
which causes the sufferor to be, during the space of twenty days, 
in severe bodily pain, or unable to follow his ordinary pursuits; 
and by the joint operation of Sects. 32] and 322, a person is said 
voluntarily to cause grievous hurt who doves any act with the 
intention of thereby causing grievous hurt to any person, or 
with the knowledge that he ws likely thereby to cause grievuus hurt to 
any pergon, and does thereby cause grievous hurt to any person. 
.Therefore, if will appear that this section is practically in accord 
with the English law as respects games and pastimes. In both 
cases the probability of griovous hurt being caused seems to have 
been the practical limit. 
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A tilt or tournament, although the martial diversion of our 
ancestors was nevertheless an unlawful act; see Reg. v. Coney, 
8 Q. B. D. 549 ; and so are prize-fighting and sword-playing, the 
succeeding amusements of their posterity from time to time; 
Reg. v. Brown, Car. and M. 814, And the unlawfulness extends 
to all persons assembled for the purpose of aiding and abetting 
those sports ; Reg. v. Parkins, 4 C. and P. 587; Rey. v. Hargrave, 
5C. and P.170; Reg. v. Murphy, 6 C. and P. 103. Therefore, if 
a knight in the former case, or a gladiator or boxer in the latter, 
be killed, such killing is wnanslaughter; 4 B/. Com. Ist Edit, 
183. It is scarcely possiblo to suppose that a prize-fight would 
be allowed by the provisions of this section, on the ground of 
want of probability that the fight would cause either death or 
grievous hurt ; for does not experience teach the probability of 
permanent disfiguration of the head or face, of a fracturo or 
dislocation of a bone or tooth, of severe bodily pain or inability 
to follow one’s ordinary occupation for the space of twenty days? 
If so, then prizo-fighting does not come within the exception 
allowed by this section, and is not justifiable, independently of 
any prohibition which might arise from other terms of Sect. 91, 
in consequence of a prizo-fight involving a breach of the peace. 
Fencing with naked swords is forbidden, but with foils is allow- 
able so lony as the buttons are at the end of the foils ; boxing with 
gloves is also allowable, and many other pastimes, of which in the 
ordinary course of affairs it is not likely that death or grievous 
hurt will bethe result. Therefore, in England it isa good defence 
to prove that a battery was merely an amicable contest as, that 
one wrestled with another for a wager; Cum. Jig. Pleader, 8 
Uf. 18. So, also, that it happened by accident whilst the defend- 
ant was engaged in so me sport or game, which was neither 
unlawfal nor dangerous, isa good defence. In the case of Reg. v. 
Coney, 8 Q. B. D. 589, Cave, J., says:— A blow sruck in anger, 
or which is likely, or intended, to cause corporal hart, is an assault, 
bat s blow struck in sport, and not likely, nor intended, to cause 
bodily harm, is not an assault, and an assault being a breach 
of the peace and unlawful, the consent of the person struck is 
immaterial. If this view is correct a blow struck in a prizefight 
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is clearly an assault, but playing with single sticks or wrestling 
do not involve an assault ; nor does boxing with gloves in the 
ordinary way, and not with the ferocity and severe punishment 
to the boxers deposed to in Reg. v. Orton, 39 DL. T. 298.” 


The consent given, it should be observed, must be of a person 
above eighteen yenrs of age, and, therefore, by the terms of the 
section, there is no permission for any game in which there is 
any degree of danger between persons under that age. Therefore, 
two boys of sixteen fencing with foils or single sticks, or boxing 
with gloves, would not by it be protected. Further, the consent 
given being to take a certain kind of risk, the amount of risk 
must not be increased, nor the kind thereof changed; and this 
involves the necessity that both parties should strictly observe 
all the rules of the game or pastime in which they are engaged, 
though, of course, itis quite competent to either party in the 
course of tho game to take upon himself a greater, amount. of 
risk than he agreed to at first. And to this effect it. is ruled 
in Hagt's ‘Pleas of the Crown,’ volo p. 260: “Tn cases of friendly 
contests with weapons, which, though not of a deadly nature, 
may yet breed danger, there should be due warning given that 
each party may start upon equal terms; for aftwo were engaged 
to play at cudgels and the one made a blow at the other, likely to 
hurt, before he was upon his gaard, and without warning, and 
death ensued, the want of due and friendly warning would cause 
such act to amount to manslaughter, but not murder, because the 
intent was not malicious.”’? The other questions connected with 
consent will be discussed under Sect. 90, 


Sect. 88. det not intended to cause death, dune by consent in 
good faith for the benefit of a person.—Nothing which is not 
intended to cause death is an offence by reason of any 
harm which it may cause. or be intended by the doer 
to cause, or be known by the doer to be likely to cause, 
to any person for whose benefit it is done in good faith, 
and who has given a consent, whether expressed or 


implied to suffer that harm, or to take the risk of that 
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Illustration. 


A, a surgeon, knowing that a particular operation is 
likely to cause the death of Z, who suffers under 
a painful complaint, but not intending to cause 
Z’s death, and intending in good faith Z’s bene- 
fit, performs that operation on Z with Z’s con- 
sent. A has committed no offence. 


Sect. 89. Aci dune in quod juith for the benefit ofa Child, §e., 
by or by consent of Guardian.—Nothing which is done in 
good faith for the benefit of a person under twelve years 
of age, or of unsound mind, by or by consent, either 
expressed or implied, of the guardian, or other person 
having lawful charge of that person, is an offence by 
reason of any harm which it may cause, or be intended 
by the doer to cause, or be known by the doer to be 
likely to cause, to that person: Provided— 

First, That this exception shall not extend to the 
intentional causing of death, or to the attempting to 
cause death; ° 

Secon lly, That this exception shall not extend to the 
doing of anything which the person doing it knows to 
be likely to cause death, for any purpose other than the 
preventing of death or grievous hurt, or the curing of 
any grievous disease or infirmity ; 

thirdly, That this exception shall not extend to the 
voluntary causing of grievous hurt, or to the attempting 
to cause grievous hurt unless it be for the purpose of 
preventing death or grievous burt, or the curing of any 
grievous disease or infirmity ; 

Fourthly, That this exception shall not extend to the 
abetment of any offence, tothe committing of which 
offence it would not extend. 


Illustration. 
A, in good faith, for his child’s benefit, without his 
child’s consent, has his child cut for the stone 
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by a surgeon, knowing it to be likely that the 
operation will cause the child’s death, but not 
intending to cause the child’s death. A is 
within the exception, inasmuch as the object 
was the cure of the child. 


Notes. 


Sect. 92 ought to follow these two sections in the Code, because 
it applies to the same acts as cnumerated here, when those acts are 
done without the paticnt’s consent, when the circumstances are 
such that it is impossible for him to signify his consent, or if he 
is incapable of giving consent and has no guardian or other person 
in lawful chargo of him, from whore it is possible to obtain consent 
in time for the thing to be dove with benefit. ‘The remarks and 
illustrations to these two sections will, therefore, equally apply tu 
Sect. 92, and will not bo repeated there. 


First, it will bo necessary to import the explanation attachod 
to Sect. 92, which is, that “mere pecuniary benefit is not benefit 
within the meaning of Sects. 88, 8), and 92”. the benefit to 
socrue must be some physical benefit, the alleviation of some dis- 
case or diseased or disorganised condition of some part or member 
of the body. Therefore, ifaman desiring to enter a society of 
eunuchs induces another to castrate him, the operator is liable for 
the consequences of the emasculation ; and it has been held in the 
case of Reg. v. Babouolun HMiyrah, 5 W. 2. Crom. 7, that where a 
man of full age(over eighteen years) voluntarily submits himself, 
for the cure of no diseased state, to emasculation, performed nei- 
ther by a skilful hand nor in the least dangerous way, and dies 
from the injury, the persons concerned in the act are guilty of 
culpable homicide, although not only did they not know that 
omasculation was unlawful, but believed a man might cause 
himself to be emasculated if he plgased, Mr. Mayne relates “a 
strange case, in which a man who had a life estate in himself 
entailed upon his children, with reversion to himself in fee, want- 
ed to raise a loan upon the security of his estate. He had no 
children ; but as it was possible he might have issue, the security 
was rejected. He hit upon the strange idea of having himself cas- 
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trated in order to make possibility of issue extinct !”’ It need hard- 
ly be said that his legal advisers did not sanction this extraordi- 
dinary device. In some parts of India, however, where eunuchs 
yet abound, the practice of emasculation of children, and even of 
adults, still exists for the purpose of obtaining the benefit (?) of 
admission to the caste, and out of such a desire arose the case just 
before quoted. But this kind of cases ought to diminish now that 
the class of persons by whom they are committed has been 
placed under special supervision. 


The cases to which these exceptions really apply aro those 
which are met with in medical practice, whore dangerous opera- 
tions are performed in the hope of benefitting the patiert, or 
where life is jeopardised for the sake of saving life, and where 
pain is caused in the hope of relieving pains Others may arise, 
but they are of such unfrequent occurrence that it is scarcely 
possible to discuss them profitably at any length; and in fact, 
ufter applying the principles which have boen laid down under 
the English law as to the liability of inedical practitioners, nearly 
all that can be said is that you must make the bost of a bad job, and 
act for the best under the particular circumstances of each casc. 


The all-important part of these sections is the provision that 
whatever is done should be done in “good faith,” that is, with 
‘due cure and attention,’ and due care and attention cavnot be 
exercised without competent knowledge and skill; therefore, the 
principles on which these sections will be interpreted muy be learnt 
from a study of the decisions on the liability of medical prac- 
titioners for want of skill in the exercise of their profession. First, 
in civil actions, it has been ruled that every person who enters into 
& learned profession undertakes to bring to the exercise of it a 
reasonable degree of care and skill. He does not, if he is an 
attorney, undertake, at all events, to gain the cause; nor doeg a 
surgeon undertake that he will perform a cure; nor does the latter 
undertake to use the highest possi ble degree of skill, as there may 
be persons of higher education aud greater advantages than him- 
self; but be undertakes to bring a fair, reasonable, and competent 
degree of skill; and in an action against him by a putient, the 
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question for the jury is, whether the injury complained of must 
be referred to the want of a proper degree of skill and care in the 
dofendant or not; per Tindal, C. J., in Lamphier v. Phtpos, 8 C. 
and P. p. 479. So Erle, C. J., in Rich v. Prerpont, 3 F. and F. 35, 
has ruled that to render a medical man liable for negligence, or 
want of due care or skill, it is not enough that there has been 
& less degree of skill than some other medical man might have 
shown, or a Jess degree of cure than even he himself might have 
bestowed—nor is it cnough that he himself acknowledged some 
degroe of want of care; there must have heen a want of com- 
petent and ordinary care and skill, and to such a degree as to 
have led to a bad result. Andin discussing the question of want 
of skill no distiuction of any kind will be made between a duly 
qualified practitioner and one who practises without a legal qua- 
lification ; see the cases of Ruddock v. Lowe, 4 FP. and FL 519; 
and Jones v. Fay, 4 Band F.525. Secondly, in criminal charges 
it Las been held that any person, whether a licensed medical prac- 
titioner or not, who deals with the life or health of any of Her 
Mujesty’s subjects, is hound to have competent skill, and is bound 
to treat his or her patieuts with care, attention, and assiduity ; 
and if patient dies for want of either, the person is guilty of 
manslaughter: Ber v. Spiller, 5 C. and DP. 383; see also Rer vy, 
Simpaon, | Dewin, C2. 172; and Rea v. Ferguson, 1 Lewin, CLC. 
181; Sukarov v. Limp. 1. L. le. 14 Cale. 568, But if'a person bod 
Jide and houestly exercisin +s his best skill to cure a patient, performs 
au operation which causes the patient's death, he is not guilty 

of manslaughter ; and it makes no difference whether such person 

isarogular surgeon or not, or whether he has had a regalar medical 

education or nut; Ree v. Van Butchell, 3 C. and P. 629; see also the 
vase of Rear v. St. Johan Long, 4 C. and P. 398, and 1b. 423. Ifa 

medical man, though lawfully qualitied ag such, causes the death of a 

person by the grossly unskilful or the gryssly incautious use of a dan- 

gerous instrument, he is guilty of manslaughter; Reg. v. Spilling, 

2M. and Rob. 107. So, too, where a person, grossly ignorant 

of medicine, administers a dangerous remedy to one labouring 

under s discuse, proper medical uaistance being at the time 
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procurable, and that dangerous remedy causes death, the person so 
administering it is guilty of manslaughter; Ree v. Webb, 1 M. and 
Rob. 405; and 2 Lewin, C. C. 1963 and the same doctrine has been 
laid down by Welles, J., in the case of fey. v. Markuss, 4 Mand F, 
356, where it was held that if'an unskilled practitioner ventures 
to prescribe dangerous medicines, of the uso of which he is iguo- 
rant, that is culpable rashness, for which he will be held lable. In 
three cases the iaw has been laid down a little less strictly than in 
those just referred to, though the genoral principle acted on has 
been the same. In the case of Jeg. vy. Crook, 1 Fe and I. 821, and 
in that of Reg. v. Crick, tb. 319, it was held that the administration 
by an ignorant person of a dangerous medicine, in tho ene case 
currosive sublimate, and in the other lobelia, was evidence on 
which the jury were to decide whether the prisoner had acted so 
rashly and carclessly as to cause death. In the former caso, tho 
prisoner, a blacksmith, applied the corrosive sublimate toa cancer, 
und thereby caused the death of the patient, and the accused was 
convicted of manslaughter; in the latter, a herb-doctor adininis- 
tered lobelia to a child, and the child got better ; but the mother, 
observing this, continued the medicine without consulting the 
herbedoctor ayam, and the child died; but the accused was 
acquitted. ‘The third case is that of Ree v. Williamson, 3 Ce and 
Pf. 635, where Lord Elenborough, C.J. held that a person in 
the habit of acting as man-imidwife, who tore away part of the 
prolapsed uterus of one of his paticnts, supposing it to be a part 
of the placenta, by reason of which the patient dicd, cannot be 
convicted of manslaughter, unless the jury consider from the 
facts in evidence thut he is guilty of criminal misconduct arising 
either from the gros-est iguorance or from the most criminal 
inattention. In all these last three cases it will be observed 
that the acts causing the death were left to the jury asa piece 
of evidence from which they could infer ignorance or inattention 
or misconduct, but not us in themselves constituting legul 
negligence. 

Sect. 90. Consent known to be given under Fear, §.—A con 
sent is not such a consent as is intended by any section 

iP. Cc, 


98 CONKENT WHEN INOPERATIVE. [CHAP. IV, 


of the Code if the consent is given by a person under fear 
of injury, or under a misconception of fact, and if the 
person doing the act knows, or has reason to believe, 
that the consent was given in consequence of such fear 
or misconception. Or, 


Consent of a Child or Person of Unsvun? Mind.—Ifthe consent 
is given by a person who, from unsoundness of mind or 
intoxication, is unable to understand the nature and 
consequence of that to which he gives his consent; 
or, unless the contrary appears from the context, if the 
consent is given by a person who is under twelve years 
of age. 


Notes. 


Under tho former half of this section, the question arises as to 
what kind of injury it is the fear of which renders nugatory o 
consent given. Clearly, it must be a fear of an injury other than 
that which it is supposed will be the result if'a proposed course of 
trentmont is adopted, an injury other than that which maybe the 
natural result of the state the patient isin. It must, in fact, bo 
the consequence of a threat of injury to be donc, external to and 
unconnected with the injury which may bo suffered, So, too, 
although it is not so stated, it is surimsed that there must be fear 
of injury to the porson, and not to property; for the consent to 
be given is apparently part of a contract, and, under the English 
law, an agreemout made under duress of gouds, or threat of 
damage, legal or actual, to goods, is not void, Skeate v. Beale, 
1] A. and H. 983; Wakefield vy. Newbon, 6 Q. B. 276; Kearne y, 
Durrell, 6 C. B. 506, and 18 L. J. NY S.C. Pe 28. 


The interpretation of tho words “ misconception of fact” must 
be carefully undertaken ; for it is ovident from the sections 
which this controls that they cannes moan that the person con- 
senting simply believes the facts to be different from what they 
really are, but that, by a wilful misrepresentation, ho is made to 
believe the facts to be different from what the person represent- 
ing them believes them to be, otherwise a medical man, honestly 
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representing facts according to his skill and belief, might find 
himself charged as a criminal by reason of a mistako of judgmont ; 
and the facts misrepresented must be in connection with the 
state of the patient and the action to be taken. Where a man 
consented to au operation which was dangerous, and the danger 
of which was unkuown to him, but which he was Iced to believe 
would cure him, he cannot be said to havo consented, so as to 
bring the case under Sect, 83; Sudarvo v. mp. J. bl. BR. 14 
Calc. 566. Further, the person about to act, in order to como 
within the terms of this section, must be aware at tho time of 
acting that the consent was given under circumstances which 
nullify it. 


For a case of consent given under the belief that snake charme 
ers could heal those bitten by snakes, sce Reg, v. Punat Fattae 
ma, 3 Ben. i, R.A. Cr. J. 25 and 12 W. 2. Cr. 7. 


The latter half of the section makes the Indian law differont 
from the English, lu England it is necessary in a case of rapo 
there should be some evidence that the act was without tho con- 
sont of the woman, even where she is an idivt; leg. v. Fletcher, 
Lh, R17 C. C. 39, and the consent of a woman produced by mere 
animal instinct is sufficient to prevent w couviction for rape ; Rey. 
ve £leteher, Bell, C. C. 63. 


Sect. 91. Acts which are (fences independently of harm 
raused.—The exceptions in Sects. 87,88, and 89 do not 
extend to acts which are offences independently of any 
harm which they may cause, or be intended to cause or 
be known to be likely to cause, to the person giving the 
consent, or on whose behalf the consent is given. 


Lllustration. 


Causing miscarriage (unless caused in good faith for 
the purpose of saving the life of the woman) is 
an offence independently of any harm which it 
may cause or be intended to cause tothe woman. 
Therefore, it is not an offence “by reason of such 
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harm;” and the consent of the woman or of her 
guardian to the causing of such miscarriage does 
not justify the act. 


Sect. 92. Act done in Gund Faith for the benefit of a Person 
without Consent.—Nothing is an offence by reason of any 
harm which it may cause to a person for whose benefit 
it is done in good faith, even without that person’s 
consent, if the circumstances are such that it is impossi- 
ble for that person to signify consent, or if that person 
is incapable of giving consent, and has no guardian or 
Other person in lawful charge of him from whom it is 
possible to obtain consent in time for the thing to be done 
with benefit. Provided— 


l’irst, That this exception shall not extend to the inten- 
tional causing of death, or the attempting to cause death; 


Sceondly, That this exception shall not extend to the 
doing of anything which the person doing it knows to be 
likely to cause death, for any purpose other than the pre- 
venting of death or grievous hurt, or the curing of any 
grievous disease or infirmity ; 


Vhidlu, That this exception shall not extend to the 
voluntary causing of hurt, or to the attempting to cause 
hurt, for any purpose other than the preventing of death 
or hurt ; 


Fourtily, That this exception shall not extend to the 
abetment ofany offence, tothe committing of which 
offence it would not extend. 


[Tflustrations. 


(a) Z is thrown from his horse, and is insensible. A, 
a surgeon, finds th#t Z requires to be trepan- 
ned. A, not intending Z’s death, but in good 
faith for Z's benefit, performs the trepan before 


Z recovers his power of judging for himself. 
A has committed no offence. 
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(b) Zis carried of bya tiger. A fires at the tiger, 
knowing it to be likely that the shot may kill 
Z, but not intending to kill Z, and in good 
faith intending Z’s benefit. A’s ball givesZa 
mortal wound. A has committed no offence. 


(c) A, a surgeon, sees a child suffer an accident 
which is likely to prove fatal unless an opera- 
tion be immediately performed. There is not 
time to apply to the child’s guardian. A 
performs the operation in spite of the entreaties 
of the child, intending, in good faith, the child's 
benefit. A has committed no offence. 

(J) Ais in a house which is on fire, with Z, a child. 
People below hold out a blanket. A drops the 
child from the house-top, knowing it to be 
likely that the fall may kill the child, but not 
intending to kill the child, and intending, in 
good faith, the child’s benefit. Here, even if 
the child is killed by the fall, A has committed 
no offence. 


Explanation.—Mere pecuniary benefit is not benefit 
Within the meaning of Sects. 88, 89, and 92. 

Sect. 93. Communication made in Good Faith —No com- 
munication made in good faith is an offence by reason of 
any harm to the person to whom it is made, if it is made 
for the benefit of that person. 


Illustration. 


A, a surgeon, in good faith, communicates to a 
patient his opinion that he cannot live. The 
patient dies in consequence of the shock.. A 
has committed no offence, though he knew it 
to be likely that the communication might 
cause the patient’s death. 
Sect. 94. Act to which a LVerson ts compelled by Threats 
Except murder, and offences against the State punishable 
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with death, nothing is an offence which is done by a 
person who is compelled to do it by threats, which, at 
the time of doing it, reasonably cause the apprehension 
that instant death to that person will otherwise be the 
consequence ; provided the person doing the act did not 
of his own accord, or from a reasonable apprehension of 
harm to himself short of instant death, place himself 
in the situgtion by which he became subject to such 
constraint. 


Fwplanation 1.—A person who of his own accord, or by 
reason of a threat of being beaten, joins agang of dacoits, 
knowing their character, is not entitled to the benefit of 
this exception, on the ground of his having been com- 
pelled by his associates to do anything that is an offence 
by law. 


Erplunatoon 2.—A person seized by a gang of dacoits, 
and forced, by threats of instant death, to do a thing 
which is an offence by law, for example, a smith com- 
pelled to take his tools and to force the door of a house 
for the dacoits to enter and plunder it, is entitled to the 
benefit of this exception. 


Noles. 


To obtain the benefit of this section, a prisoner must show that 
the act was done under fear of instant death; therefore, persons 
giving false evidence under the alleged influence of a threat not 
of death are not protected by this section; Rey. v. Sonvo, 10 
We BH. Cr. 48; Reg. v. Gfonowri, 22 WW 2. Cr. at p. 5. See also 
Limp. v. Maganlal 1. 1. Ro 14 Bom. p. 131. Nothing but fear 
of instant death is a defence for a policeman who tortures any 
one by order of his superior; Emp. v. Latef Ahan, B, W. 12 
March, 1895. ; 

The fact that one prisoner says he has committed a crime from 
fear of what his companions might do to him, there being no 
definite threat of instant death, is no excuse for the commission of 
acrime. See Reg. v. Tuler,8 C.§ P. p. 620; MeGromther's 
case, 18 St. Trials, 301, 
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Sect. 95. Act causing Slight Harm.—Nothing is an offence 
by reason that it causes, or that it is intended to cause, 
or that it is known to be likely to cause, any harm, if 
that harm is so slight that no person of ordinary sense 
and temper would complain of such harm. 

Notes. 

The taking of almost valuoless pods from a tree standing upon 
Government waste ground comes within this section, and so 
does not amount to theft; Iteg. v. Nusya bin Raryi, 3 Bom. 


H.C. B,C. C. 35. 

In a caso whero the accused, annoyed at the rejection of 1 
petition presented by him struck a District Superintendent of 
Police a blow across the chest with an umbrella, it was held 
that the pain caused was not of such a trivial charactor as to 
bring the case within this section; Ju re Sheo Cholum Lalla, 24 
W. BL Cr. 67. 

The tearing up by the accused of an account in his own 
handwriting and signed by him, showing advances made by the 
prosecutor to hita, and payments made by him, and the balance 
due by him to the prosecutor, the accused having just mado a 
payment to the prosecutor ofa sum far short of the amount actually 
due, does not fall under this section; imp. v. Ramasami, Toh hh, 
12 Mad. 143. 

Or rue Ricut or Private Derence. 

Sect.96. Nothing done tn Private Defence is an Offence.— 
Nothing is an offence which is done in the exercise of 
the right of private defence. 

Sect. 97. Right of Private Defence of the Body of Property.— 
Every person hasa right, subject to the restrictions 
contained in Sect. 99, to defend— 

Firat, His own body, and the body of any other person, 
against any offence affecting the human body ; 

Secondly, The property, whether movable or immovable, 
of himself or of any other person, against an act which 
is an offence falling under the definition of theft,robbery 
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mischief, or criminal trespass, or which is an attempt to 
commit theft, robbery, mischief or criminal trespass. 

Sect. 98, Itiyht of Private Defence agutnst the Act of a Person 
of Unaound Mind, §e.—When an act, which would otherwise 
be a certain offence, is not that offence, by reason of 
the youth, the want of maturity of understanding, the 
unsoundness of mind, or the intoxication of the person 
doing that act, or by reason of any misconception on the 
part of that person, every person has the same right of 
private defence against that act which he would have 
if the act were that offence. 


Tllustriutione. 


(a) Z, under the influence of madness, attempts to 
kill A; Zis guilty of no offence, but A has 
the sime right of private defence which he 
would have if Z were sane. 

(b) A enters by night a house which he is legally 
entitled to enter. Z, in good faith, taking A 
for a housebreaker, attacks A. Here Z, by 
attacking A under this misconception, commits 
no offence. But A has the same right of 
private defence against Z, which he would 
have if Z were not acting under that mis- 
conception. 


Sect. 99. Acts uyainst which there is no Right of Private 
Defence.—VFirat, There is no right of private defence against 
an act which does not reasonably cause the apprehension 
of death or of grievous hart, if done, or attempted to be 
done, by a public servant acting in good faith under 
colour of his office, though alas act may not be strictly 
justifiable by law. 

Secondly, There is no right of nee defence against 
an act which does not reasonably cause the apprehension 
of death or of grievous hurt, if done, or attempted to be 
done. by the direction of a public servant acting in good 
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faith under colour of his office, though that direction 
may not be strictly justifiable by law. 

Thirdly, There is no right of private defence in cases in 
which there is time to have recourse to the protection of 
the public authorities. 

Fourthly, Extent to which the Right may be cxeretsed.—The 
right of private defence in no case extends to the inflict- 
ing of more harm than it is necessary to inflict for the 
purpose of defence. 


Eeplanation 1,--A person is not deprived of the right of 
private defence against an act done, or attempted to be 
done, by a public servant as such, unless he knows, or 
has reason to believe, that the person doing the act is 
such public servant. 


Explanation, 2.—A person is not deprived of the right of 
private defence against an act done, or attempted to be 
done, by direction of a public servant, unless he knows, 
or has reason to believe, that the person doing the act is 
acting by such direction; or unless such person states 
the authority under which he acts, or, if he has 
authority in writing, unless he produces such authority, 
if demanded. 

Sect.100. When Right of Defence of Body extents to causing 
Death.—The right of private defence of the body extends, 
under the restrictions mentioned in the last preceding 
section, to the voluntary causing of death or of any other 
harm to the assailant, if the offence which occasions the 
exercise of the right be of any of the descriptions herein- 
after enumerated, namely :— 

Firat, Such an assault as may reasonably cause the 
apprehension that death will otherwise be the conse- 
quence of such assault. 

Seeondly, Such an assault as may reasonably cause the 
apprehension that grievous hurt will otherwise be the 
consequence of such assault. 


4P oe, 
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Thirdly, An assault with the intention of committing 
rape. 

vvourthly, An assault with the intention of gratifying 
unnatural lust. 

Fifthly, An assault with the intention of kidnapping or 
abducting 

Siethly, An assault with the intention of wrongfully 
confining a person under circumstances which may 
reasonably cause him to apprehend that he will be 
unable to have recourse to the public authorities for his 
release. 

Sect. 101. When such Right extends to causing any harm 
other thin Death—If the offence be not of any of the de- 
ecriptions enumerated in the last preceding section, the 
right of private defence of the body does not extend to 
the voluntary causing of death to the assailant, but does 
extend, under the restriction mentioned in Sect. 99, to 
the voluntary causing to the assailant of any harm other 
than death. 

Sect. 102. Commencement, §c., of the Right. The right 
of private defence of the body commences as soon as a 
reasonable apprehension of danger to the body arises from 
an attempt or threat to commit the offence, though the 
offence may not have been committed ; and it continues 
as long as such apprehension of danger to the body 
continues. 

Sect. 108. When the Riyht of Private Detence uf Property 
extemls fo causing Death—The right of private defence of 
property extends, under the restrictions mentioned in 
Seot. 99, to the voluntary causing of death or of any 
other harm to the wrong-doer, if the offence, the commit- 
ting of which, or the attempting to commit which, 
occasions the exercise of the right, be an offence of any of 
the descriptions hereinafter enumerated, namely :— 

First, Robbery. 

Secuntly, Housebreaking by night. 
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Thirdly, Mischief by fire committed on any building, 
tent, or vessel, which building, tent, or vessel is used 
asa human dwelling, or as a place for the custody of 
property. 

Fourthly. Theft, mischief, or house-trespass, under such 
circumstances as may reasonably cause apprehension 
that death or grievous hurt will be the consequence, if 
such right of private defence is not exercised. 


Seot.104. When such Right extends to causing any harm 
other than Death.—If the offence, the committing of which, 
or the attempting to commit which, occasions the exercise 
ofthe right of private defence, be theft, mischief, or 
criminal trespass, not of any of the descriptions enume- 
rated in the last preceding section, that right does not 
extend to the voluntary causing of death, but does 
extend, subject to the restrictions mentioned in Sect. 99, 
to the voluntary causing to the wrong-doer of any harm 
other than death. 


Sect, 106.—Cummencement, Sc., of Right.—First, The right 
of private defence of property commences when a rea- 
sonable apprehension of danger to the property com- 
mences. 


Secondly, The right of private defence of property against 
theft continues till the offender has effected his retreat 
with the property, or the assistance of the public authori- 
ties is obtained, or the property has been recovered. 


Thirdly, The right of private defence of property against 
robbery continues as long as the offender causes or 
attempts to cause to any person death or hurt or wrong- 
fal restraint, or as long as the fear of instant death or of 
instant hurt or of instant personal restraint continues, 

Fourthly, The right of private defence of property against 
criminal trespass or mischief continues as long as the 
offender continues in the commission of criminal trespass 
or mischief. 
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Fifthly, The right of private defence of property against 
housebreaking by night continues as long as the house- 
trespass which has been begun by such housebreaking 
continues. 


Sect, 106. Right of private Defence when there is risk of harm 
to an tnnocent Persun.—Tf, in the exercise of the right of pri- 
vate defence against an assault which reasonably causes 
the apprehension of death, the defender be so situated 
that he cannot effectually exercise that right without 
risk of harm to an innocent person, his right of private 
defence extends to the running of that risk. 


Illustrations, 


A is attacked by a mob who attempt to murder him. 
He cannot effectually exercise his right of 
private defence without firing on the mob, and 
he cannot fire without risk of harming young 
children, who are mingled with the mob. A 
commits no offence, if, by so firing, he harms 
any of the children. 


oles. 


The nght of private defence commences when a reasonable 
apprehension of danger to the person or property actually 
commences; Emp. v. Narsang, /. L. R. 14 Bom. 441, 


Tho right of private defence authorizes a man to defend his own 
body or the body of any other person against any offence affecting 
the human body, and his own or any one elso’s property against 
any act which falls under the definition of theft, robbery, mis- 
chief or criminal trespass, or which would constitute an attempt to 
commit any of these offences, even though, through some legal 
disability, or misconception of fact in the person against whom 
the right is exercised, that péfson nay not by his act have com- 
mitted any offence punishable under the Code ; but there is no 
right of private defence under the Penal Code against any act 
which is not in téeeif an offance under the Code; Ganouri v. 
Pmp. I. £, R16 Cal. p. 218. The right given by Sects, 96-98 
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and 100-06 is, however, controlled by Sect. 99 ; Reg. v. Dhununyat 
Poly, 14 W. R. Cr. 68. There is no right of self-defonoe against 
any act which does not cause the apprehension of death or grievous 

hurt, if the act be done or attempted to be done by, or under the 

direction of, a public servant, acting in good faith under the 
colour of his office, although the act may not be strictly justified 
by law, if the person desiring to exercise the right knows that 
the person doing the act is, or is acting under the direction of, a 
public servant. In the latter case, however, the fact of the 
person having authority must be communicated, or, if in writing, 


shewn. 

The first and second paragraphs of Sect. 99 does not apply to 
cases whero the act done or tho order given is entirely ultra vires: 
Emp. v. Tulstram, 1, L. R. 13 Bom. p. 171. 

If a constable illegally arrests a person, that person may legally 
struggle to free himself and his property from arrest, but he is 
not justified in voluntarily causing hurt to the constable for that 
purpose ; Bhawoo v, Mulji, J. L. R. 12 Bom. p. 877. 

An officer, subordinate to an officer in charge of a police station, 
who was deputed by the latter to make an inquiry under Seot. 
185 of the old Criminal Procedure Code, attempted, without u 
search-warrant, to enter a house in search of property alleged 
to have been stolen, and was obstructed and resisted. It was 
held that, even though the police officer was not strictly justified 
in searching the house without a warrant, the persoy obstructing 
and resisting could not set up the illegality of the offcer’s 
proceeding as a justification to his obstruction, as it was not shewn 
that that officer was acting otherwiso than in good faith 
and without malice; and he was, therefore, within the exception 
contained in the first clause of Sect. 99; Rey. v. Vyankatrav 
Shrinivae, 7 Bom. HI. C. Rep. C. 0.50. So, too, where an officer 
arrested a man under a warrant for his arrest which was ofly 
initialled by the officer issuing it; Emp. v. Janki Prasad, I. L, R. 
8 Ali. 298. Where, under the Madras Rent Recovery Act, a 
landlord, with the assistance of the police, had actuslly seized 
cattle, the defendante were held not to be entitled to rescue 
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them on the plea that they were exercising their right of private 
defence of property; Emp. v. Ramaya, I. L. R. 18 Mad. 148. 
There is, also, no right of private defence in cuses where there is 
time to have recourse to the public authorities for protection 
after a reasonable apprehension of daoger has arisen, and the 
apprehension which justifies a recourse to the authorities ought 
generally to bo based on come information of a definite kind as 
to the time and place of the danger actually threatened ; 
‘Emp. v. Narsang, I. L. R. 14 Bom. 441; and where danger to 
property suddenly arises, the owner, on hearing of it, is entitled 
to go at once to the property to defend it without going to the 
authorities, unless, perhaps, it could be shewn that he had actually 

to pass a police station on the way ; 3. Where the servants of an 
' indigo factory in Bengal, who had a right to sow land, but had 
been interfered with by villagers, went out in force armed with 
deadly weapons in order to effect their purpose, and the villagers 
also went out armed to meet them ; it was held that, in the affray 
which followed, neither party could plead the right of private 
defence of property, as there was a police station near at hand, and 
each party could have applied for the protection of the law ; Reg. 
v. Jeolall, 7 W. R. Cr. 84. 

Further, no greater harm must be inflicted in the exorcise of the 
right of self-defence than is absolutely necessary for the defonce 
of the person using it; Reg. v. Dhununjai Poly, 14. W. RB. Cr. 
68, 

Under Sect. 100 it has been decided that the right of private 
defence of the body and property is not exceeded by a person 
who, when attacked by another with a spear, strikes a blow 
with a latfee ; and such right extends to the taking of life where 
grievous hurt is reasonably apprehended; Reg. v. Moizudin, 11 
W. BR. Cr. 41; Reg. v. Ram Call Sing, 22 W. R. Cr. 51, 

Tn a case under Sect. €02 the followiug facts appeared in 
evidence: The accused and the deceased, with a third person, met 
one day ata liquor-shop ; and there drank together. They after- 
wards walked together, the third person being just behind the 
othertwo. Whilst so walking together, and altercation took place 
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in respect of the deceased having, as alleged by the prisoner, 
caused the death of the prisoner’s four children by incantations. 
According to the prisoner's accouut the deceased admitted that 
he had done so, and added that he would also bring about the 
death of the prisoner; inshort, that he would not allow him to 
leave the jungle alive, but would cause him to be taken and eaten 
by atiger. Thereupon the prisoner stated that he killed the 
deceased with several blows of a heavy Jaffee. It was held, with 
reference to the provisions of Sects. 97,99, and 102, that the 
accused had no reasonable apprehension of danger to himself 
from the threats of the deceased, whom he killed; and that, 
therefore, the right of private defence of the body did not arise, 
and the case was not taken out of the category of murder by 
reason of the second exception to Sect. 300; Ig. v. Gubadur 
Bhooyan, 13 W. RB. Cr. 565. 


Under Sects. 103 and 104, it has been ruled that a party in 
possession of land is legally entitled to defend his possession 
against another person secking to eject him by force; Reg, vy. 
T'uled Stng, 2 Ben. I, R. A. Or. J. 16, and 10 W. BR. Cr. 64. The 
prisoners in another case, in resisting a sudden attack made upon 
them by certain persons for the purpose of cutting their crops, 
and when they kad no time to complain to the police, inflicted a 
wound upon one of the other party with a bamboo, from effects of 
which the man afterwards died, and were convicted by the Ses- 
sions Judge under Sects. 148 and 304; but the High Court 
held that the force used and the injuries inflicted were not such 
as to exceed the right of private defence of property, aud direct- 
ed an acquittal; Reg. v. Guru Churn Chung, 6 Bn. L. BR. 
App. 9, and 14 IV. R. Cr. 69; see, also, Meg. v. Mitto, 3 W. R. 
Cr. 41; Reg. v. Sachee, 7 ib. 1323 Reg. v. Itaj Kisto, 12 ib. 48; 
Iteg. v. Ram Lall, 22 ib. 51. Where the accused, whose proper- 
ty had frequently been stolen, went, armed with a luttce, to 
watch his property, and with the lattce struck a thief, who died 
from the effects of the blow, it was hold, having regard to the 
nature of the injuries inflicted, und the subsequent conduct of the 
accused, that the case did not full within the 4th clause of 
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Seot. 97, and that the prisoner was not guilty of culpable 
homicide not amounting to murder, being protected by 
Sects. 97 and 104, he not having exceeded the legal right of 
private defence of property; Reg. v. Mukec, 12 W. RB. Or. 18; 
see, also, Rey. v. Goberdhun Pari, 14 W. R. Cr. 74. But where 
A trespassed on the lands of B whose servants seized and confined 
A till the following morning, when B gave information to the 
police, it was held that the conduct of B and his servants in thus 
confining A could not be oxcused on the ground that they were 
exercising the right of private defence of property; Shurufoodeen 
v. Kasinath, 18 W. BR. Cr. 65. 


Where A trespassed into B’s house, with the object of having 
intercourse with B’s wife, and B and hia friend C severely beat 
A, B was held justified under Sect. 104 and Sect. 96 in so 
acting, and C was also acquitted, as having sided in the commis- 
sion of no offence ; Reg. v. Diaumun Telit, 20 W. 8. Cr. 86. 


Where the accused pursued a thief and killed him after the 
house-trespass ceased, it was held that the act did not fall ander 
Exception 2 to Sect. 800, the right of private defence of property 
only continuing so long as the house-trespass continues ; Req. v. 
Balakee Jolahed, 10 W. R. Or. 9; Reg. v. Gour Ohand, 18 
W. BR. Cr. 29. 

A head constable, making an enquiry into a case of house- 
breaking and theft, searched the tents of some gipsies for the stolen 
property, but did not find it. The gipsies then gave hima sum of 
money, which ho deemed insufficient and demanded more, which 
the gipsies refused to give. Thereupon, he ordered one of the 
gipsies to be bound and taken away. While this waz being done, 
the gipsies came up in a threatening manner, some of them being 
armed with sticks and stones, towards the place where the constable 
and gipsy were. Before ang acfual violence was done by the 
gipsies, and while they were still at a distance of five paces, the 
constable took up a gun and fired it, killing one of the gipsies. 
It was held that the constable had not a right of private defence 
against the gipsies, as their acts did not reasonably cause 
apprehension to him of death or grievous hurt, and, being caused 
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by his illegal conduct, would have ceased if he had released the 
gipsy he had ordered to be bound ; and that he was guilty of cul- 
pable homicide amounting to murder; Emp. v. Abdul Hakim, 
IL. R.3 Au. 253. 

Under English law, homivide may be justified, if committed se 
defendendo, or as it is sometimes termed of necossity ; so, also, an 
assault may be justified if committed in dofonce of person or 
property. The text books mention one species of homicide said 
to be se defendendo, where the party slain is equally innocent as 
he who occasions his death, that of two persons who, having boen 
shipwrecked, get on to the same plank, but finding it not able to 
save both of them, one thrusts the other from it and he is drowned, 
and it was said that such homicide is oxcusablo through unavoid- 
able necessity, and upon the principlo of self-defence. In the 
caso of Reg. v. Dudley, 14 Q. B. D. 278, this doctrine, and tho 
authorities by which it was supposed to be supported, wero 
examined, and no decided caso was found to support it. The 
one real authority of former timo was Lord Bacon in his com- 
mentary on the maxim “wecessitas inductt privelegium quoad 
jura privafa,” in which he puts the caso of the two men on tho 
plank, which he is said to have derived from the canonists. 
Coleridg:, C. J., commenting on this, said at p. 286:—‘ If Lord 
Bacon meant to lay down the broad proposition that a man may 
save his life by killing, if necessary, an innocent and unoffending 
neighbour, it certainly is not law at the presont day. Conse- 
quently, a man who, in order to escape death by starvation, kills 
another for the purpose of cating his flosh, is guilty of murder ; 
although at the time of the act ho is in such circumstances that 
he believes, and has reasonable ground for believing, that it 
affords the only chance of preserving his life, and that the person 
tlain would be likely to die very shortly of inanition.” The 
Penal Code excuses no such act as thie, and the only case in which 
the Code would reduce the punishment is, perhaps, in the case of 
the person slain consenting to have his life taken for the benefit 
of the sarvivors, 
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CHAPTER V. 
ABETMEN’, 


Sect. 107, Abetment of « thing —A person abets the 
doing of a thing who— 
First, Instigates any person to do that thing; or, 


Secondly, Engages with one or more persons in any 
conspiracy for the doing of that thing, if an act or illegal 
omission takes place in pursuance of that conspiracy, 
and in order to the doing of that thing ; or, 


Thirdly, Intentionally aids, by an act or illegal omis- 
sion, the doing of that thing. 


Ecplanation 1. A person who, by wilful misrepresenta- 
tion, or by wilful concealment ofa material fact which 
he is bound to disclose, voluntarily causes or procures, 
or attempts to cause or procure, a thing to be done, is 
said to instigate the doing of that thing. 


Illustration. 


A, a public officer, is authorised by a warrant from 
a court of justice to apprehend Z. B, knowing 
that fact, and also that C isnot Z, wilfully 
represents to A that C is Z, and thereby 
intentionally causes A to apprehend C. ‘Here 
B abets by instigating the apprehension of C. 


Ezplanatwn 2.—Whoever, either prior to or at the time 
ofthe commission ofan act, does anything in order to 
facilitate the commisgion of that act, and thereby facili- 
08H the commission thereof, is said to aid the doing of 

t act. 


Seot. 108. Alettur.—A person abets an offence who abets 
either the commission of an offence, or the commission 
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of an act which would be an offence, if committed by 
a person capable by law of committing an offence with 
the same intention or knowledge as that of the abettor, 

Eeplanation 1.—The abetment of the illegal omission of 
an act may amount to an offence although the abettor 
may not himself be bound to do that act. 

Explanation 2.—To constitute the offence of abetment 
it is not necessary that the act abetted should be com- 
mitted, or that the effect requisite té constitute the 
offence should be caused. 


Illustrations. 


(s) A instigates B to murder C. B refuses to do so. 
A is guilty of abetting B to commit murder. 


(b) A instigates B to murder D. B in pursuance of 
the instigation stabs D. D recovers from the 
wound. A is guilty of instigating B to commit 
murder. 

Lzplanation 3.—It is not necessary that the person abet- 
ted should be capable by law of committing an offence, 
or that he should have the same guilty intention or 
knowledge. 

Illustrations. 

(a) A, with a guilty intention abets a child or a 
lunatic to commit an act which would be an 
offence if committed by a person capable by 
law of committing an offence, and having the 
same intention as A. Here A, whether the 
act be committed or not, is guilty of abetting 
an offence. } 

(b) A, with the intention of murdering Z, instigates 
B, a child under seven years of age, to do an 
act which causes Z’s death. B, in consequence 
of the abetment, does the act, and thereby 
causes Z's death. Here, though B was not 
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capable by law of committing an offence, A is 
liable to be punished in the same manner as if B 
had been capable by law of committing an 
offence, and had committed murder, and he is, 
therefore, subject to the punishment of death. 


(c) A instigates B to set fire toa dwelling-house. B, 


in consequence of the unsoundness of his mind, 
being incapable of knowing the nature of the 
act, ore that he is doing what is wrong or con- 
trary to law, sets fire to the house in conse- 
quence of A’s instigation. B has committed no 
offence, but A is guilty of abetting the offence 
of setting fire to a dwelling-house, and is liable 
to the punishment provided for that offence. 


(d) A, intending to cause a theft to be committed, 


instigates B to take property belonging to Z 
out of Z’s possession. A induces B to believe 
that the property belongs to A, B takes the 
property out of Z’s possession, in good faith, 
believing it to be A’s property. B, acting 
under this misconception, does not take dis- 
honestly, and therefore does not commit theft, 
but A is guilty of abetting theft, and is liable 
to the same punishment as if B had com- 
mitted theft. 


tanation 4.—The abetment of an offence being an 


\ 
@} 
on 
offen 


oe, the abetment of such an abetment is also an 


TUustration. 


A ir stigates B to instigate C to murder Z. B accord- 
: ingly instigates C to murder Z and C commits 


¢‘hat offence ix? consequence of B's instigation. 
Bis liable to be punished for his offence with 
the , Punishment of murder ; and as A instigat- 
ed BY to commit the offence, A is also liable to 
the 6 punishment. 
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. Eeplanation 5.—It is not necessary to the commission of 
the offence of abetment by conspiracy that the abettor 
should concert the offence with the person who commits 
it. It is sufficient if he engage in the conspiracy in pur- 
suance of which the offence is committed. 

Illustration. 


A concerts with B a plan of poisoning Z. It is agreed 
that A shall administer the poison. B then 
explains the plan to C, mentioning that a third 
person is to administer the poison, but without 
mentioning A’s name. C agrees to procure the 
poison, and procures and delivers it to B for 
the purpose ofits being used inthe manner 
explained. A administers the poison; Z dies 
in consequence. Here, though A and C have 
not conspired together, yet C has been engaged 
in the conspiracy in pursuance of which Z has 
been murdered. C has therefore committed 
the offence defined in this section, and is liable 
to the punishment for murder. 

ABETMENT GENERALLY. 
Evidence, 

By English law, where two or more persons are to be brought 
to justice for one and the same fclony, they are considered in the 
light either—(1) of principals in the first degree; (2) of principals 
in the second degree ; (3) of accessories before the fact ; (4) of 
accessories after the fact. The general definition of a principal 
in the first degree is, onc who is the actor or actual perpetrator of 
the fact ; 1 Hale, 288, 615. Principals in the second degree are those 
who are present, aiding and abetting, at the commiasion of the fact, 
but the presence may be either actual or constructive. A person 
Watching outside a house to prevent surprise, while his compa- 
nions are in the house committing a felony, is as much present in 
law asifhe were actually inside the house; but he must be 
sufficiently near to give assistance; Reg. v. Stecart, R. and R. 
868. . Accessories before the fact are those who, being absent at 
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the time of the felony committed, do yet procure, counsel, com- 
mand or abet another to commit a felony; 1 Hale, 615; and 
it is essential that the party should not be present at the time 
the offence is committed. Accessorics after the fact are those 
who, knowing a felony to have been committed, relieve, comfort 
or assist the felon, in order to hinder his apprehension, trial or 
punishment; 1 Hale, 618; Dalt. 530. 


Under the Penal Code, there are practically the same classes 
of offences but the nomenclature is different. There are principals 
corresponding to principals in the first degree; abettors who are 
present at the commission of the offence, punishable under Sect, 
114 as principals, corresponding to principals in the second 
degree; abettors who arc not present at the commission of the 
offence; and those who harbour or conceal an offender, who are 
punishable under Sects. 212, 213 and 216. 

Abetment under the Code may be by instigating a person to 
commit an offence; by engaging tn a conspiracy to commit it; 
or by intentionally auling him to commit it; but in the proof of 
abetment care must be taken to discriminate betwoen acts which 
are innocent, although at first suspicious, and those which are 
criminal. It is absolutely necessary to shew that the alleged 
abettor is duing acts which necessarily lead up to, or aid in, 
the commission of the offence; Beg. v. Nim Chand, 20 W. R. Cr. 
at p. 44. In a case of abetment by instigation, every step must 
necessarily be criminal, because instigation presupposes that the 
instigator has made up his mind from the beginning that, if 
possible, the offence shall be committed. In abcotment by con- 
apiracy, the case is somewhat different, because the accused may 
have been in company of the other conspirators, may even have 
gone to the meeting at which the offence was resolved to be 
committed, but may have parted from the others before they 
had resolved to commit the offence. So, too, where the abetment 
ia by intentional aiding, aman may have made a chisel for a 
burglar, or may have walked with him up to the door of the 
house into which he was going to break, but might have done either 
act innecently, although both acts might rightly be looked upon 
as being very suspicious, Acta which are merely suspicious are 
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not proof of abetment, but it must be shewn that the accused 
knew and intended that the offence should be committed, and 
that the act in which he engaged actually assisted in starting, 
or aided in, the commission of the offence. 

Abetment by instigaiton.—It must be proved that the accused 
instigated the commission of the offence, but it is immaterial 
whether the instigation be personal, or through the intervention 
of a third person, Fost. 125; BR. v. Earl of Somerset, 19 St, Tr. 
804. It may also be direct, by hire, counsel, command or 
conspiracy ; or indirect, by evincing an express liking, approba- 
tion or assent to another’s design of committing an offence; 2 
Hawk, c. 29, 8.16. But a tacit acquiescence, or words which 
amount to a bare permission, will not be sufficient to prove 
abetment by instigation ; 1 Hale, 616. There must be an active 
proceeding on the part of the accused : he must procure, incite, or 
insome other way encourage the act done by the principal. 
Therefore, where the accused acted as a stakeholder on the 
occasion of a prize fight which ended in the death of one ot 
the fighters, but was not present at the fight, and took no other 
part in any of the proceedings connected with it, than to hold 
tho stakes and hand them ovor to the winner, it was held that 
he could not be convicted as an accessory before the fact to the 
manslaughter ; BR. v. Taylor, L, R. 2 C. O. 147. 

The offence of abetment by instigation depends upon the inten- 
tion of the person who abets, and not upon the act actually done 
by the person whom he abeots; Reg. v. Imandé Bhooyah, 21 
W. R. Cr. 8; and an accused may thus bo convicted of abetting 
& much more serious offence than tbat of which the person abotted 
is convicted. And so is the law laid down in Sect. 110. It 
seems to me to be very doubtful, looking at Sects. 1J1l and 118, 
whether an abettor can abet a minor offence of the same character 
as that committed by the person abetted, as would seem tu be 
the idea of the judges who decided the case of Reg. v. Imandi 
Bhooyah, seeing that an abettor is liable for any act or effect 
which would naturally occur in the course of carrying out the 
course of action which he had abetted. Thus, if A command B 
to beat 5, and C dies of the beating, A is guilty of instigating 
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the murder; 1 Jlale, 617. So, too, if A command B to burn 
the house of C, and in so doing the house of D is also burnt, 
A would be guilty of abetting the barning of D’s house; R. v. 
Saunders, Plowd. 475a. So, also, if the offence commanded be 
committed by means different from those suggested, as for 
instance, if A commanded B to poison C, and B instead of poison- 
ing C, shot him, A would nevertheless be guilty of instigating 
B to murder C ; Fost. 369, 370. 

In the case of Reg. v. Peatonjt Dinsha, 10 Bom. H. O. B. 
76, it was argued that the abetment of murder by sorcery or 
other impossible means is not an offence under the Penal Code. 
Tho quostion was left in doubt, the court finding it unnecessary 
to come to a decision on the point. Counsel for the Crown 
contended that abetment to murder by sorcery is an offence, 
because death may be caused indirectly by sorcery; and that, 
even if that be not so, intention to kill, followed by an overt 
act of instigation, constitutes an abetment of murder under Sect. 
109 of the Indian Penal Code; and in such a case as that of 
A impressing B strongly with his desire for the doath of 0, 
and attempting to influence B to murder C by sorcery, and 
the murdor thereon of O onsuing by the hand of B, through 
the agency of some possible means, it seems impossible, without 
a quibble, to hold that A is not guilty of having tnstigated the 
murder of C. © has been killed on account of A’s inciting 
B to kill him; and B, in substituting possible means of death 
for the impossible means suggested by A, must have supposed, 
by inference, that though he thereby departed in some measure 
from the instructions given by A, still that so long as he followed 
out tho main object, the murder of C, he was acting as the 
agent for carrying out C’s expressed wish; see, too, Sect. 111. 
Upon an indictment on 43 Geo. IIL c. 58, 8. 2, Lawrence, J., said: 
« It is immaterial whether the ehrub was savin or not, or whether 
it was capable of procuring abortion, or even whether the woman 
was actually with child. If the prisoner believed at the time that 
it would procure abortion, and administered it with that intent, 
the case is within the statute, and he is guilty of the offence 
laid to his charge ;” Rew v. Phillips, 8 Camp. Rep. 78, 76, 
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And if one man instigates another to commit a particular 
offence, and that other, in pursuanco of such instigation, not only 
comunits that offence, but in the course of it commits another in 
furtherance of it, the former is criminally responsible as abettor 
in respect of such last mentioned offence, if it is one which, 
having regard to the immediate object of tho instigation, ho 
inust, as a reasonable man, have known would, in the ordinary 
course of events, probably have to be committed in order to 
carry out the original scheme; Emp. v. Mathura Das, I. LL. R. 
6 All, 491, Where, of several persons constituting anu unlaw- 
ful assembly, somo only were armed with sticks, and A, one 
of them, was not su armed, but picked up a stick and used it, 
B, the master of A, who had given « general order to beat, was 
held to be guilty of instigating the assault made by A; Ig. v, 
Rassov Koolluh, 12 W. Et. Cr. 5), 


But if the abettor order ono offence, and the principal com. 
mit another, as, for instance, to burn a house, and instead of 
that ho commits o theft, the accused will not be an abettor of the 
offence committed , 1 Hale, 617; Seet, 111, ZU (0). 


The instigation must be continuing; for, if the instigator of 
an offence repent, and before the offence 16 committed actually 
countermand it, and tho principal notwithstanding commit it, 
the original instigator will not be liable as an abettor; 1 Tale, 
018; Reg. v. Amiifa Govinda, 10 Bom. IL C. Rep, 497. 


Where a person instigates to the commission of an offence by 
means of a letter sent through the post, the offence of abetment 
4 coinplete as soon us the contents of the letter become known to 
the addressee, and such offence is triable at the place where tho 
letter was received ; Lip. v. Sheo Dial, 1, L. It. 16 All. 389, 

Abetnunt by conspiracy.—In order to constitute a conspiracy 
there must be at least two persons, but it is not necessary that thy 
names of any but the accused should be known, or even that their 
persons should be capable of identification. In England a person 
can be charged with conspiring with certain persons whose names 
are to the jurors unknown, but evidence must always be given 
to shew that there were other persons engaged with him in 

wr y. 
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the conspiracy. It is not necessary that the accused should 
concert the offence with the person who actually commits it. 
It is sufficient that he engages in a conspiracy, in pursuance of 
which theo offence is committed ; Jteg. v. Gobind Dobey, 21 W. 2. 
Cr, 35, It mustalso be shewn that the accused continued engaged 
in the conspiracy down to the time when the offence was 
committed; Leg. v. Amrita Govind, 10 Bom. If. C. Reg, 497; or, 
at any rate, until the vory last stago when the final resolution 
was taken in the matter, and the act put in the course of actual 
execution. A woman believing herself to be with child, but not 
being with child, who conspires with others to administer drags 
to herself, or to use instruments on herself, with intent to procure 
abortion, is liable to be convicted of conspiracy to procure abortion; 
Ttey. v. Whitehureh, 24 G. B.D. 420, 


Abelment by intentionally aiding.—In this cave the sid must be 
givon in the doing of a thing which is an offence, but the 
assistunce may be given directly at the time the act is done, or it 
may be by doing something either before or at the time of the 
comission of the offence which facilitates its commission,  Con- 
soquontly, the aider mast not be actually or constructively pre- 
sont at the commission of the offenee, asis the caso with an aider 
and abettor under English law, because if present at the com- 
mission of the offence he is, by Sect. 114, to be deemed to haye 
committed the offence. The facilitating of the commission of the 
offence may be either by commission or omission, but it must be 
shewn that the omission was intentional, and with the intent to 
aid tho commission of the offence; Noorul Houssein vy. Fabre- 
Tonnerre, 24 We 2. Cr, 265 and the omission must involve a 
breach of a legal obligation; Reg v. Khadim, 4 Ben. L. lt. A, Cy. 
7. A head constable, knowing that certain persons arc likely to 
be tortured, and keeping out of tho way, is guilty of abetment ; 
Reg, v. Kals Churn Gangool y, O1 WY Cr. 11, 

Theo more fact that the offence of extortion was committed in 
the prosence of the village chowkidar without eliciting any 
dissapproval on his part will not render him liable as an abettor ; 
In ve Gopal Chunder, I. L. R. 8 Cal. 728. To be present and 
aware that an offence is about to be committed, dees not con- 
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stitute abetment, unless the person there presont holds somo 
position of rank and influence such that his proseuco is a dircet 
encouragemeut of the offenders, or unless some specilic duty of 
prevention rests upon him which he leaves unfulfilled in such a 
way as to afford ground for the inference that he has joined it 
a conspiracy for the perpetration of the offence; Emp v. Lakshmi 
B, BR. 19th August 1886. Where a police officer, whose duty it 
is to shelter persuns in custody and arrest persons comiittning 
assaults likely to cause grievous bodily injury, purposcly keeps 
out of the way, knowing that persons are likely to be torturod 
to get confessions out of them, he is guilty of abetment; Bmp, v. 
Latif Khan, B. BR. 12 March 1895. 


A prisoner, who consented to form one of a party who subso- 
quontly committed a theft, withdrew from his agreement, bu, 
was nevertheless present at the time the theft was committed, 
does not conspire within cl 2 of Sect. 107, but is guilty of 
intentionally aiding under cl. 3: fikg. ve Bhoudhun Movshur, 8 


W. Lt. Cr. 78, 


A yave a dav to B, who had declared his intention of coerce 
ing C against whom he was acting. Binheted a grievous hurt 
on C with this dao. A was held guilty of abetment under 
Explanation 2 of Sect. 107; Ika. ve Behan Meah, 12 We 2, 
Cr. 02. 


A priest who knowingly celebrates a bigamous marriage com- 
mits the offence of abetment of bigamy; Hamp. v. Umi, J. L. tt 
G Bom, 126; but the mere couscnt of persons to be present at 
such a marriago ; or their presence in consequence of such cone 
sent; or the grant of accommodation ina house for sucha 
marriage, does not necessarily constitute abetment of such mar- 
riage ; ib, Any unmarried person who knowingly enters into a 
marriuge which renders the other party guilty of bigamy is a 
Principal in the second degree; Ii. v. Drawn, 1 C. and K. 144; 
and would be punishable under Sect. 114 as a principal. 


A Mahomedan guardian of a married female infant who, while 
her husband is living, causes 4 marriage ceremony to be gone 
through in her name, but in her absence and without ber consent, 
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with another man, does not commit an offence of abetting the 
commission of an offence under Sect. 494, No principal offence 
having been committed, there was no offence which could be 
abotted ; Emp, v. Abdool Curreem, I. L. Rt. 4 Cal. 10. 


The supplying of food toa person about to commit an offence 
is not an abetment of that offeace, unless it was supplied in order 
to facilitate the commission of the offence, ¢.7., to enable the offender 
to vo on u journey to the scene of the offence, or to enable him to 
conceal himself while he sought for an opportunity, J re Lingam 
Jiamnanna, 1. Lb. ft, 2 Mad, 137, 


A debtor, having paid a sum of money to his creditor, who 
had not at hand a receipt stamp, accepted from him an unstamp- 
ed receipt, promising to aflix a stamp thereto ; it was held that 
this did not constitute an abetment of the offence of giving an 
unstamped receipt; fap. ve Mifthadal, Td Wd. 8 All. 18; Emp. v. 
Janki, 1. Li. di. 7 Bom, 82. 


By Sect. 40, as amended by Act XXVIT of 1870, the word 
“offenco” in Sects. 109, 110, 112, 114, 116, 116 and 117 denotes 
athing punishable under the Penal Code, or under any special 
or local law, as defined by Sects. 41 and 42; consequently, the 
abotinent of offences under special and lucal lawy is punishable 
under these sections. Before the passing of 37 and 33 Vict. ¢. 
27, thore could be no abetment in India punishable, under Nect. 
109, of an offence committed ou the high seas ; ley, v. Limstune, 
7 Bom, H.C. Rep C. C2895; butas that statute makes such 
offences punishable as if committed within the local jurisdiction, 
they are now punishable under the Penal Code, and an abet- 


ment in India of such offence would also be punishable under the 
Code. 


A foreign subject, resident in foreign territory, instigated 
in such territory the comuyssion of murder, which murder was 
in consequence committed within British territory. It was held, 
that tho instigation having taken place wholly in foreign territory, 
and not withia any local jurisdiction created by the Code of 
Criminal Procedure, the instigator not belonging to any class made 
punishable by British Courts by a special law as contemplated by 
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Sect. 3 of the Penal Code, was not amenablo to a British Court ; 
Reg. v. Pirtal, 10 Bom. H. C. Rep. 336. 


Mere subsequent knowledge of an offence docs not amount to 
evidence of abetment of that offence; Reg. v. Shumeerudeen, 
2 W.R Cr. 40. ‘There can be no abetment of an offenco after it 
hus once been committed, and, therefore, more proof that an 
accused person has given evidence in support of a falso charge 
is no ovidence that he abetted the institution of it; In re Jugut 
Mohini Dassee, 10 C. DT. Rh. 4; Rey. v. am Panda, 9 Bo Th. 
App. 16; S.C. sub nom, Reg, v. Paun Panda, 18 W. BR, Cr. 28, 


To constitute the offence of abetment it is not necessary that tho 
offence ubettod should be committed; Jn re Dinonath Burooa, 
IS WL 1. Cr. 82; but to make it punishable under Sect. 109, the 
offence abetted must have been committed; Ieg. v. Itajcoomar 
Daneryt, ] lad, Jur, O. &, 100. 


The offence of abetment under the Penal Code is a substantive 
offence, The conviction of an abettor is, therefore, in no way 
dependent on the conviction of the principal; Jug. v. Maruts 
Duta, 1. i. BR. Bom, 18. 


On a charge of abetment of the abetment of an offence it 1s not 
necessary to prove that the principal offence wus actually come 
mitted ; Lomy). V. Truylukho Nath, ID, di. 4 Cal, 366. 


Punishment of Abefment—Princspal offence beiny committed. 


Sect. 109. Punishment of Abetment af the act abetted ta com- 
mi‘fed.—W hoever abets any offence shall, if the act abet- 
ted is committed in consequence of the abetment, and 
no express provision is made by this Code for the 
punishment of such abetment, be punished with the 
punishment provided for this offence. 


_ Leplanation.—An act or offence is said to be committed 
in consequence of abetment, when it is committed in 
consequence of the instigation, or in pursuance of the 


sie ial or with the aid which constitutes the abet- 
men 
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Illustratwnes. 


(«) A offers a bribe to B, a public servant, as a 
reward for shewing A some favour in the 
exercise of B’s official functions. B accepts 
the bribe. A has abetted the offence defined 
in Sect. 161, 


(}) A instigates B to give false evidence. B, in 
consequence of the instigation, commits that 
offence. A is guilty of abetting that offence, 
and is liable to the same punishment as B. 


(r) Aand B conspire to poison Z. A, in pursuance 
of the conspiracy, procures the poison and 
delivers it to B in order that he may admi- 
nister it to Z. B, in pursuance of the conspi- 
racy, administers the poison to Z in A’s absence 
and thereby causes Z’s death. Here B is 
guilty of murder. A is guilty of abetting that 
offence by conspiracy, and is liable to the 
punishment for murder. 

Offences under this chapter are triable by the court by achich the 
offence abetted is triable, A warrant or summous should ordinarily 
tenue an the first instance, according as a warrant or summons may 
dase for the offence abetted. For offeners comtug andr Scots, 115, 
118 cened 119 (if the offence concealed be punishable with death or 
transportation fur life), defendants are not batlable ; for other offences 
defendants are bailable or not as the agence abelted is batlable ur not, 


Charge. 
Where Princtpal is charged in same indictrint.—- That yon, the 
said A B, did, on or about the day of , at , nbet 
the commission of the said offence of by the said C DN, 


which was committed in c@hsequence of the said abetment, and 
that you havo thereby cowmitted an offence punishable under 
Sects. 109 and = of the Indian Penal Code, and within, &c. 


Where Prinespal ts not charged tn the same indictment.— 
That one A B (or some person unknown) did, on the day 
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nd 


of , at , commit » and that you, the said (| D), 
at , abetted the said A B (or person unknown ) in 
the commission of the said » Which was committed in 


consequence of the said abetment, and that you have thereby 
committed an offence punishable under Sects, 109 and of 
the Indian Penal Code, and within, Xc. 

Byulence. 

In order that an abettor may be puntshed under this section, 
it is necessary that it should be found distinctly, not only that 
the abetment was committed, but also that the principal offenco 
was cummitted in consequence of such abetment; therefore, the 
charge must contain an allegation of the latter fact. In like 
mauner, if the abetment is to bo brought under any of the 
subsequent suctions which provide for the punishment of certain 
kinds of abetment, proper charges must be framed in the terms of 
those sections, and the numbers of those sections and of the 
sections imposing a punishment for the principal offence must be 
mentioned in the charge; 1 WW. di Cre Letters, 9; 2 WOR. CON, 
1, 8, 

In this section the word “offence” denotes anything punish- 
able under the Penal Code, or under any special or local law; 
Seet. 40, aude p. 38, 

Liability of Abettors under varivus curcumstances. 


Sect. 110. Punishment of Abetment if the person abetted does 
the act with a differcyt intention from that of the Abettor—Who- 
ever abets the commission of an offence shall, if the 
person abetted does the act with a different intention 
or knowledge from that of the abettor, be punished with 
the punishment provided for the offence which would 
have been committed if the act had been done with the 
intention or knowledge of the abettor and with no other. 

Sect. I, Liability of Abettor when a different act ts done— 
When an act is abetted and a different act is done, the 
abettor is liable for the act done, in the same manner 
and to the same extent as if he had directly abetted 
it; provided the act done was a probable consequence of 
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the abetment, and was committed under the influence 
of the instigation, or with the aid or in pursuance of 
the conspiracy which constituted the abetment. 


Illustrations. 


(a) A instigates a child to put poison into the food 
of Z, and gives him poison for that purpose. 
The child, in consequence of the instigation, 
by mistake puts the poison into the food of 
Y, which is by the side of that of Z. Here, 
ifthe child was acting under the influence 
of A’s instigation, and the act done was under 
the circumstances a probable consequence of 
the ahetment, A is liable in the same manner, 
andtothe same extent, as if he had insti- 
gated the child to put the poison into the 
food of Y. 

(b) A instigates Bto burn Z’s house. B sets fire to 
the house, and at the same time commits 
theft of property there. A, though guilty of 
abetting the burning of the house, is not 
guilty of abetting the theft; for the theft was 
a distinct act, and not a probable consequence 
of the burning. 

(c) A instigates B and C to break into an inhabited 
house at midnight for the purpose of robbery, 
and provides them with arms for that purpose. 
B and C break into the house, and being resist- 
ed by Z, one of the inmates, murder Z. Here if 
that murder was the probable consequence of 
the abetment, A is liable tothe punishment 
provided foy murder. 

Sect. 112. Cumulative Punishment for act abetied and for act 
done.—If the act for which the abettor is liable under the 
last preceding section is committed in addition to the 
act abetted, and constitutes a distinct offence, the abet- 
tor is liable to punishment for each of the offences. 
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Tlustration. 

A instigates B to resist by force a distress made by a 
public servant. B, in consequence, resists that 
distress. In offering the resistance, B volun- 
tarily causes grievous hurt to the officer exe- 
cuting the distress. As B has committed both 
the offence of resisting the distress, and the 
offence of voluntarily causing grievous hurt, B 
is liable to punishment for both offences; and 
if A knew that B was likely voluntarily to 
cause grievous hurt in resisting the distress, A 
will also be liable to punishment for each of 
the offences. 

Sect. 118. Liability of Abcttor for an (ftect different from that 
intenled. Whenan act is abetted with the intention on 
the part of the abettor of causing a particular effect, and 
an act for which the abettor is liable in consequence of 
the abetment causes a different effect from that intended 
by the abettor, the abettor is liable to the effect caused, 
in the same manner and to the same extent as if he had 
abetted the act with the intention of causing that effect, 
provided he knew that the act abetted was likely to cause 
that effect. 

Illustration. 

A instigates B to cause grievous hurt to Z. B, in 
consequence of the instigation, causes grievous 
hurt to Z. Z dies in consequence. Here, if A 
knew that the grievous hurt abetted was likely 
to cause death, A is liable to be punished with 
the punishment provided for murder. 

vote. 

Iu Sections 110 and 112 the word “ offence ” denotes anything 
panishablo under the Penal Code or under any special or local law ; 
Section. 40, ante, p. 38. 

Abettor present when offence committed. 

Sect. 114. Abetior preacnt when offence is committed.—When- 

over any person who, if absent, would be liable to be 


17 ve. c. 
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punished as an abettor, is present when the act or offence 
for which he would be punishable in consequence of the 
abetment is committed, he shall be deemed to have com- 
mitted such act or offence. 


Evulence. 


This section simply provides for the punishment of what the 
English law calls principals in the second degree. A  pergon 
present abetting an offence is to be deemed to have committed 
the offence, thongh he does not in fact do so any more than a 
principal in the second degree does, Hence “ all who are present 
aiding and assisting a man to commit a rape are principal offenders 
in the second degree, whether they be men or women”; ] Russ, 
on Crimes, 5 Edit. 859; and heuce Lord Audley (3 JTowell's State 
Trials, 401) was convicted asa principal of a rape on his own wife 
because he aided another to ravish her. 

Thore are several modes of abetment defined in the Penal Code. 
One is instigating another to commit an offence. lf A ins- 
tigates B to murder Z he commits abetment ; if absent, he is pun- 
ishable as an abettor, if the oflence is committed, under Sect. 109; 
if present, he is by this section to be deemed to have committed 
the offevce, and is punishable as a principal. Another mode of 
abetment is by intentionally aiding, by any act or illegal omission, 
the doing of an offence. A aids B to murder Z. If absent, 
he ig punishable as an abettor, and may be liable under Sect. 109; 
if present, then he is to be deemed as much to have committed the 
offence as if he had struck the fatal blow. The meaning of this 
section is, that if the nature of the act done constitutes abetment, 
then, if present, the abettor is to be deemed to have committed 
the offence, though, in point of fact, another actually committed 
it; 4 Mad. H. C. Rulings, 8(h March 1869, 37. Ifan abettor 
of an offence is, on account of his presence at its commission, 
to be charged under S@ct, 114 as a principal, his abetment 
must continue down to the time of the commission of the 
offence. If he distinctly withdraws at any moment before the 
Gnal act is done, the offence cannot be held to have been com- 
mitted under his continuing abetment; Reg. v. Amrifa Govinda, 
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10 Bom. H.C. R. 497. Where the court finds that partivs camo 
with a number of armed men and forcibly carried off a crop 
without the consent of the owner, even if such parties took no 
part in the actual carrying off, they must be considered as prin- 
cipals; Reg. v. Shib Chunder Mundle, 8 W. R. Cr. 59. 

In framing a charge against an abettor who is present at the 
commission of the principal offence, he should be charged with 
having committed that offence; Reg. v. Chima, 8 Bom. H. C. Rep, 
(. ('. 164; and in support of the charge it must be proved that 
the accused did such acts as to muke himself liable as abettor if 
absent ; and that he was actually present when the offence was 
committed; Reg. v. Niruni, 7 W. It. Cr, 49. 


The word ‘‘offence” in this section denotes any thing punish- 
able under the Penal Code or under any special or local law; 
Sect. 40, ante, p. 38, 

‘Punishment for abetment—Principal offence no! having 
been committed. 


Sect. 115. Alciment of an Offence punishable with Death or 
Transportation for Life where offence is not committed.— Whoever 
abets the commission ofan offence punishable with death 
or transportation for life shall, if that offence be not 
committed in consequence of the abetment,and no express 
provision is made by this Code for the punishment of 
such abetment, be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine; and if any act, for whioh 
the abettor is liable in consequence of the abetment, and 
which causes hurt to any person, is done, the abettor 
shall be liable to imprisonment of either description for 
a term which may extend to fourteen years, and shall 
also be liable to fine. 

Illustration. 


A instigates B to murder Z. The offence is not com- 
mitted. IfBhad murdered Z he would have 
been subject to the punishment of death or 
transportation for life. Therefore, A is liable 
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to imprisonment for a term which may extend’ 
to seven years, and also toa fine; and if any 
hurt be done to Zin consequence of the abet- 
ment, he will be liable to imprisonment fora 
term which may extend to fourteen years, and 
to fine. 

Sect. 116.  Aletment of an Offence punishable with Imprison- 
ment where Offence ie not committed. Lf the Abettor or the Person 
abetted be a Publie Servant whose duty it is tu prevent the Offence. 
—Whoever abets an offence punishable with imprison- 
ment shall, if that offence be not committed in conse- 
quence of the abetment, and no express provision is made 
by this Code for the punishment of such abetment, be 
punished with imprisonment of any description provided 
for that offence, for aterm which may extend to one- 
fourth part of the longest term provided for that offence, 
or with such fine as is provided for that offence or with 
both ; and if the abettor or the person abetted is a public 
servant whose duty it is to prevent the commission of 
such offence, the abettor shall be punished with impri- 
sonment of any description provided for that offence, for 
a term which may extend to one-half of the longest term 
provided for that offence, or with such fine as is provided 
for the offence, or with both. 

Lilustrations. 


(a) A offers a bribe to B, a public servant, as a 
reward for shewing A some favour in the 
exercise of B’s official functions. B refuses to 
accept the bribe. A is punishable under this 
section. 

(b) A instigates B to give false evidence. Here, if B 
does not five false evidence, A has never- 
theless committed the offence defined in this 
section, and is punishable accordingly. 

(c) A,a police officer, whose duty it is to prevent 

robbery, abets the commission of robbery. 
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Here though the robbery be not committed, 
A is liable to one-half of the longest term of 
imprisonment provided for that offence, and 
also to fine. 

(’) Babets the commission of a robbery by A, a 
police officer, whose duty it is to prevent that 
offence. Here, though the robbery be not com- 
mitted, B is liable to one-half of the longest 
term of imprisonment provided for the offence 
of robbery, and also to fine. 

Fur Court of Trial, issue of Summons or Warrant, and bail, 
see ante, p. 326. 


Charge. 
That you, the said A B, did on or about the day 
of , at , abet the commission by one CD) 


of an offence punishable by death, to wit, murder, which said 
offence was not committed im consequence of such abetment, and 
that you have thereby committed an offence pumshable under 
Sect. 115 of the Indian Penal Code, and within, &e. 

In the caxe of a charge under Sect. 116, both that section, and 
the ection under which the principal offence ia punishable must be 
mentioned. 

In these two sections the word ‘offence’? denotes anything 
punishable under the Penal Vode, or under any special or local 
law; Sect. 40, ante, p. 38. 

Aletment of an Offence by the Public, or by 
more than ten Persons. 

Sect. 117. Abetting the Commission of an Offence by the Public, 
or by more than ten Persuns.— Whoever abets the commission 
of an offence by the public generally, or by any number 
or class of persons exceeding ten, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

I Uustration. 
A affixes in a public place a placard, instigating 
@ sect; consisting of more than ten members, 
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to meet at a certain time and place for the 
purpose of attacking the members of an ad- 
\ verse sect while engaged in a procession. A has 
committed the offence defined in this section. 
For Court of Trial, issue of Summons or Warrant, and Bail, see 
ante, p. 126. 


Charge. 
That you, the said AB, did on or about the day 
of , ut , abet the commission of an offence, to 


wit, the offonce of rioting, bya number of persons exceeding 
ten, to wit, by affixing in the public streets of Bombay a 
placard instigating the Seedces to attack the Hindus while 
engaged in the Gunputti processions, and thereby committed an 
offence punishable under Sect. 117 of the Indian Penal Code, 
and within, &c. 

Brudenee. 


This offence can be committed by one person, or by any num- 
ber of persons. ‘The first thing to be proved is the abetment of 
some offence as defined by Sect. 40, ante, p. 38. Then it must 
be proved, in tho event of the abetment being by instigation or 
conspiracy, that it wus intended that the offence should be com- 
mitted by the public generally, or by more than teu persons ; and 
in the event of the abetmont being by aiding, thit it was actually 
committed or attempted to be committed by the public generally, 
or by more than ten persons. 

The word “ offence ” in this section denotes anything punish- 
able under the Penal Code, or under any special or local law; 
Sect. 40, ante, p. 38. 

Concealment of design to commit Offences. 

Sect. 118. Concealing a design to commit an Offence punish- 
able with Death or Transfortation for Life—Whoever, intend- 
ing to facilitate or knowing it to be likely that he will 
thereby facilitate the commission of an offence punish- 
able with death or transportation for life, voluntarily 
conceals, by any act of illegal omission, the existence of 
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a design to commit such offence, or makes any representa- 
tion which he knows to be false respecting such designs, 
shall, if that offence be committed, be punished with 
imprisonment of either description for a term which may 
extend to seven years, or if the offence be not committed, 
with imprisonment of either description for a term which 
may extend to three years; and in either case shall also 
be liable to fine. 


TUusirution. 


A, knowing that dacoity is about to be committed at 
B, falsely informs the magistrate that dacoity 
is about to be committed at C, a place in an 
opposite direction, and thereby misleads the 
magistrate with intent to facilitate the com- 
mission of the offence. The dacoity is commit- 
ted at B, in pursuance of the design. A is 
punishable under this section. 

Sect. 119. A Public Servant concealing a design to commit an 
Offence. —Whoever, being a public servant, intending to 
facilitate or knowing it to be likely that he will thereby 
facilitate the commission of an offence, the commission 
of which it is his duty as such public servant to prevent, 
voluntarily conceals, by any act or illegal omission, the 
existence of a design to commit such offence, or makes 
any representation which he knows to be false respecting 
such design, shall, if the offence be committed, be 
punished with imprisonment of any description provided 
for the offence, for a term, which may extend to one-half 
of the longest term of such imprisonment, or with such 
fine as is provided for that offence, or with both; or, if 
the offence be punishable with death or transportation 
for life, with imprisonment of either description for a 
term which may extend to ten years; or, if the offence 
be not committed, ahall be punished with imprisonment 
of any description provided for the offence, for a term 
which may extend to one-fourth part of the longest 
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term of such imprisonment, or with such fine as is pro- 
vided for the offence, or with both. 


Illustration. 


A, an officer of police, being legally bound to give 
information of all designs to commit robbery 
which may come to his knowledge, and know- 
ing that B designs to commit robbery, omits 
to give such information with intent to faci- 
litate the commission of the offence. Here A 
has, by an illegal omission, concealed the 
existence of B’s design, and is liable to punish- 
ment according to the provisions of this section. 

Sect. 120. Concealing a design ta commit an Offence punish- 
able with 1 mpriaonment.—Whoever, intending to facilitate or 
knowing it to be likely that he will thereby facilitate 
the commission of an offence punishable with imprison- 
ment, voluntarily conceals, by any actor illegal omission, 
the existence ofa design to commit such offence, or makes 
any representation which he knows to be false, respecting 
such design, shall, ifthe offence be committed, be punished 
with imprisonment of the description provided for the 
offence, for a term which may extend to one-fourth, and 
if the offence benot committed, to one-eighth ofthe longest, 
term ofsuchimprisonment, or with such fine asis provided 
for the offence, or with both. 

Evidence, 

In cases under Sects. 118, 119 and 129 it mast be alleged in 
the charge and proved—Istly, that there was an intended offence; 
2ndly, that the intention to commit that offence was known to 
the acoused, not merely suspected by him; 3rdly, that he volun- 
tartly concealed the existence of such intention, and such con- 
cealment may be by an acon his part, or an tllegal omission, or 
a false representation ; 4thly, that the acensed by his conceal- 
ment of the design actually intended to facilitate the commission 
of tho offence, or knew that he would be likely thereby to facili- 
tate such commission. If it is desired that the higher punish- 
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ment provided by these sections should be inflicted, it must be 
alleged and proved that the offence, the commission of which 
was concealed, was actually committed; but it is not neceasary 
to prove that the concealment actually facilitated the commission 
of the offence. These sections all contemplate the concealment 
of a design by persons other than the accused to commit the 
offence charged ; Reg, v. Rajcoomar, 1 ind. Jur, O. 8S. 105. 
The concealment of an offence after it has been committed is 
not of itself an abetment ; 5 R. J. and P. 106; though, coupled 
with other facts, it may be an important link in the chain of 
evidence, bringing home tho offence of abetment to an accused 
person ; and in some cases it may bring the person concealing 
the offence under the provisions of Sects. 202 and 203. 


18 P.O, 
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CHAPTER VI. 
OFFENCES AGAINST 1HE State, 
Waatna War. 


Sect. 121. Waging War, 3-.—Whoever wages war 
against the Queen, or attempts to wage such war, or 
abets the waging of such war, shall be punished with 
death or transportation for life, and shall forfeit all his 
property. 


Illustration, 


(2) A joins an insurrection against the Queen. A has 
committed the offence defined in this section. 

(}) A in India abets an insurrection against the 
Queen’s Government in Ceylon, by sending 
arms to the insurgents. Ais guilty of abetting 
the waging of war against the Queen. 


Sect. 1211. Conspiracy to commit Offences punishable by Sect. 
121.— Whoever within or without British India conspires 
to commit any of the offences punishable by Sect. 121, or 
to deprive the Queen of the sovercignty of British India 
or of any part thereof, or conspires to overawe by means 
of criminal force or the show of criminal force, the 
Government of India or any Local Government, shall 
be punished with transportation for life or any shorter 
term, or with imprisonment of either description which 
may extend to ten years. 


Explanation.—To constitute a conspiracy under this 
section, it is not necessary that any act or illegal 
omission shall take plaée in pursuance thereof, 

Sect. 122. See p. 142. 

Seot. 123. See p. 143. 

Sect. 124. See p. 144. 

Sect. 1241. See p. 146. 
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Sect. 125. Waging War againet any Asiatic Power in Alliance 
with the Queen.— Whoever wages war against the Govern- 
ment of any Asiatic power in alliance or at peace with 
the Queen, or attempts to wage such war, or abets the 
waging of such war, shall be punished with transportation 
for life, to which fine may beadded; or with imprison- 
ment of either description for a term which may extend 
to seven years, to which fine may be added; or with fine. 

Offences under Sects. 121, 1214, and 125, are triable by the 
Court of Session. A warrant should issue inthe first dustance. Folice 
ofteors may not arrest without a warrant. Defendants are not 
bailable, Not compoundable. Saneftun must be obtained for the 
prosecution under Seet, 196 of the Criminal Procedure Code, 1882. 


zharge, 


That you, on or about the — day of , at » Waged 
war (or attempted to wage war, or abetted the waging of war) 
ayainst the Queen (or against ,an Asiatic power, in 


alliance with, a at peace with the Queen) ; and that you have 
thereby committed an offence punishable under Sect. 121 (1268) 
of the Indian Penal Code, and within, &ec. 


Beudence. 


In order to support this charge, it is necessary to prove that 
which in law amounts to a waging of war, or an attempt to wage 
war, directly or constructively, against the Queen or aguinat any 
Asiatic power in allmance or at peace with the Queen; and to 
prove that the person charged was cither present and actually 
engaged in it, or was aiding and abetting it. The waging of war 
intended by these sections is an offence of a narrower description 
than that called in Kugland levying war. Levying war includes 
not only the actual disposition of an armed force, but also the 
collection and training of such force. Waging war evidently 
voly refers to the actual carrying on of aggressive operations 
with or without actuul fighting taking place. Waging war is 


onl the same as what is called in English Jaw direct levying 
of war, 
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The puomber of persons assembled is not material to constitute 
either a levying or a waging of war; three or four will constitute 
it as well as a thousand ; 3 Inst. 9. It is not necessary that they 
should be armed with military weapons, or with colours flying ; 
Fost. 208; nor is actual fighting necessary; Fost. 218; 1 Hale, 
144; if substantial steps be taken towards that end, beyond the 
mere collection of a number of men,or arms together, which 1s 
met by Sect. 122, post, p.142. But there must bean insurrection, 
there must be force accompanying that insurrection, and it must 
be for an object of a general nature; [eg. v. Prost, 9 C. and 
P. 129; and not in furtherance of some private grievance. 


War waged uyainst a sovereign supposes an open rebellion 
agaiust him for the purpose of deposing or imprisoning him, or of 
getting him into the power of the rebels, or of forcing him to 
put away his ministers, or of overturning his Government; 
1 Hale, 152; Fost. 210; and see R. v. The Earle of Essee and 
Southampton, 1 St. Tr. 1334; and includes the holding or defending 
any of the sovereign’s castles, forts, or ships against the sovereign 
or his forces, or delivering them up to rebels through treachery ; 
Fost, 219; 1 Hule, 168, 169. In case of war waged against 
8 sovereign, all persons assembling and marching with rebels 
are guilty, whether they are aware of the purpose of the 
assembly, or aid and assist in committing acts of violence or not; 
R. v. The Earls of Essex and Southampton; Mvore, 621: unless 
compelled to join and continue with them pro timore mortis. 
But, under the Penal Code, this does not extend to the participat- 
ing in crimes punishable with death. But if a person is not 
actively taking part in the main enterprise, but keeping himself 
in such a position as to be able to sid those who are, then such 
person is guilty of abetting the waging of war ayainst the Queen 
or sovereign of the countgy where the war is actually waged, [a 
order to maintain the charge either of waging war or of abetting 
the wagtoy of war, proof must be given of a war actually waged, 
and uot merely of a conspiracy to wage it; 1 Hale, 141-148; 
1 Hauk, c. 27, «. 27. A conspiracy to wage war, however, is 
provided for by Sect. 12Ja, ante, p. 138. 
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The existence of a State as a separate power is a fact of which 
judicial notice will be taken by the courts of law, if such State has 
been recognised by the sovereign power under which the courts 
are constituted. But if, upon a civil war in any country, one 
part of a nation sbould separate from the other, and establish 
for itself an independent government, the newly-formed nation 
cannot be recogmsed by the courts of law until it has been re- 
coguised by thesovereiga. Stull the judges are bound, ee officio, to 
know whether or not the Governwent has recognised such nation 
as an independent State; Jaylor on Evidence, 8th Kdit., Vol. 1, 
p.3. If there should be any doubt on this point, the court should 
refer to its superior court, through which information will be 
obtained from that department. of the Government within whose 
province the subject actuaily falls; Michell v. Sulfan of Johore ; 
(1894) 1 Q. BL 49, 

The rule of Enviish statute law in regard to treason and inis- 
prision of treason is, that no person shall bo indicted, tried, or 
attainted thereof but upon the vaths and testimony of two lawful 
witnesses. The repealed Evidence Act I. of 1890 recognised 
the English law on this subject, Sect. 28 (which provided that 
the direct evidence of one witness, entitled to full credit, should 
be yufficient for proof of any fact in any court), making an excep- 
tion in cases of treason. But this exception no longer holds; for 
now, under Sect, 134 0f the present Evidonce Act, I. of 1872, 
“No particular number of witnesses shall, in any case, be required 
for the proof of any fact.’? Under English statute law the two 
witnesses in cases of treason must testify, “ either both to the 
sume overt act, or one to one and the other to another overt act 
of the same treason, uuless the accused shall openly, without 
Violence, confess the same; and further, that if two or more 
distinct treasons, of divers heads or kinds, shall be alleged in one 
indictment, one witness produced to prove one of these treasons, 
and another another, shall not be deemed to be two witnesses to 
the same treason.” ‘This protective rule, which in England has 
remained in its present state since the days of King William IIL, 
and in Ireland was adopted in the year 1821, has been incorporat- 
ed, with some slight variation, into the constitution of America, 
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of the same, intending by such concealment to facilitate (or 
knowing it to be likely that such concealment would facilitate) 
the waging of such war against the Queen, and that you have 
thereby committed an offence punishable under Sect. 128 of the 
Indian Penal Code, and within, &c. 

Eridence. 

Prove the existence of a design to wage war, that the defend- 
ant knew of such design, and that he concealed it either by one 
act, or by aseries of acts, or by one illegal omission, or by a 
series of illegal omissions. The concealmeut will only be able to 
be proved inferentially, as, to prove it actually, it would be neces- 
sary to coll every one to whom he ought to have made the de- 
sigu known, which would be in fact to call every official in the, 
neighbourhood, Tho most usual case will be that of a conspiracy 
to wage war, iu which case every one who takes an active part in 
the conspiracy will be guilty ofan offence under this section, 
The intent with which the design was concealed must aleo be 
shewn directly or inferentially. 

ASsauLitNG GoverNnor-GrENERAL, &c. 


Sect. 124. Assault? ng Gorernor-(ieneral, &c.— Whoever, 
with the intention of inducing or compelling the Gover- 
nor-General in India, or the Governor of any Presidency, 
or a Lieutenant-Governor, or a Member of the Council of 
the Governor-General of India, or of the Council of any 
Presidency, to exercise or refrain from exercising in any 
manner any of the lawful powers of such Governor- 
General, Governor, Lieutenant-Governor, or Member of 
Council, assaults, or wrongfully restrains, or attempts 
wrongfully to restrain, or overawes by means of crimi- 
nal force or the show of criminal force, or attempts £0 to 
overawe, such Governor-General, Governor, Lieutenant- 
Governor, or Member of Council, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall aiso be liable to fine. 

Triable by the Court of Seasion. A warrant should issue in the 
first instance. Pulice officers may nut arrest without a warrant, 
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Defendants are not bailable. Not compoundable. Sanction ree 
quired under Sect. 196, Cr. P. C., 1882, 
Charge. 


That you, on or about the day of , at , with 
the intention of inducing (or compelling) the Right Hon. A B, 
the Governor-General of India ( or the Governor of the 

Presidency, or the Lieutenant-Governor of 

» or the Hon. A B, a Member of the Council of the 
Governor-General of India, or of the Council of the 
Presidency) to exercise (or refrain from exercising) a lawful power 
as such » to wit: (here insert description of power 
intended to be affected) assaulted (or wrongfully restrainod, or 
attempted wrongfully to restrain: or ovorawed by moans of 
criminal force, ur by the show of criminal force) such 

, and that you have thereby committed an offence 
punishable under Sect, 124 of the Indian Penal Code, and 
within, &c, 

Evidence. 

Prove that the defendant committed the assault on, or wrong- 
fully restrained or attempted wrongfully to restrain, or ovorawed 
by means or by show of criminal force, some one of the persons 
namedinthesection. It will not be necessary to prove theappoint- 
ment of such person, nor that he acted as such, for the Evidence 
Act provides that no fact of which the court will take judicial notice 
need be proved, and among the things of which tho court is bound 
to take judicial notice, are the accession to office and the names 
and titles of persons filling any public office in British India, if the 
fact of their appointment has been notified in the Gazette of Indin 
or the local Gazette: Sects. 56, 57; but the fact that the person 
against whom the offence was committed was the person known 
Gnder the name or title by which he is described in the charge 
must be proved. As to what is wrongful restraint, see Sect. 839, 
post ; and for the definition of criminal force, see Sects. 349 and 
850, post. Prove, also, by the words or acts of the defendant, or 
by the circumstances connected with the commission of the 
offence, the object with which it was committed. 

19 P. c. 
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Excrrinc DIsaFrEction. 


Sect. 1244. Exciting Disagfection.—Whoever by words, 
either spoken or intended to be read, or by signs, or 
by visible representation, or otherwise, excites or attempts 
to excite feelings of disaffection to the government estab- 
lished by law in British India, shall be punished with 
transportation for life, or for any term, to which fine 
may be added, or with imprisonment for a term which 
may extend to three years, to which fine may be added, 
or with fine. 


Explanation.—Such a disapprobation of the measures of 
the Government as is compatible with a disposition to 
render obedience to the lawful authority of the Govern- 
ment, and to support the lawful authority of the Govern- 
ment against unlawful attempts to subvert or resist that 
authority is not disaffection. Therefore, the making of 
comments on the measures of the Government, with the 


intention of exciting only this species of disapprobation, 
is not an offence within this clause. 


Triable by the Court of Sesaton. A warrant should issue in the 
forat instance, Police officera may not arrest awithout a warrant. 
Defendants are not batlable. Not eumpoundadbli. Sanction reyutre 
ed under Sect. 196, Cr. P. C., 1882. 

This section was inserted by Act XXVII. of 1870. Chaps. IV. 


and V. apply to offences under this section, but not Chap. XXIII. 
Sect. 125. Sce p. 139. 


Evidence. 


If a person uses cither spoken or written words calculated to 
creaty in the minds of persons to whom they are addressed a 
disposition not to obey the lawful authority of the Government, 
or to subvert or resist that authority, if and when the occasion 
should arise, and tf he does so with the intention of creating such 
a disposition in the minds of his hearers or readers, he wil] be 
guilty of the offence of attempting to excite disaffection within 
the meaning of this section; Bmp. v. Jogendra, I. L. R. 19 Cal, 85. 


sEcts. 1244-127, | COMMITTING DEPREDATION. RECEIVING PROPERTY. 147 


Commirrina DEpREDATION. 


Sect. 126. Committing Depredation on Territories of any friendly 
Power.—Whoever commits depredation, or makes prepa- 
rations to commit depredation, on the territories of any 
power in alliance or at peace with the Queen, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine and to forfeiture of any property used, or 
intended to be used, in committing such depredation, or 
acquired by such depredation. 


Triable by the Court of Session. A warrant should issue in the 
first instance. Police officers may not arrest wsthout a avarrant, 
Defendants are not bailable, Not compounduble. Sanction ree 
geared under Sect. 196, Cr. P. C., 1882. 

Charge. 

That you, on or about the day of ,at =, 
committed (or made preparations to commit) depredation on the 
territories of , & power in alliance (or at peace) with the 
Queen, and that you have thereby committed an offence punish- 
uble under Sect. 126 of the Indian Venal Code, and within, &c. 


Evidence. 

The proof of this offence will be very similar to that of 
waging war against an Asiatic power in alliance or at peace with 
the Queen. In fact, it may be found that a person charged with 
that offence is really guilty of this, as an expedition which was 
apparently for the purpose of waging war may really be only for 
that of plunder. The power on whose territories the depredation 
is to be committed need not be an Asiatic power, as in the ]25th 
section. There must be an entry of some kind, armed or other- 
wise, into the territories of a foreign friendly power during which 
depredation is committed, or there must be preparations made for 
purpose of such an expedition. 

Recziving Property acQuIRED BY DgprxpaTion. 

Sect. 127. Receiving Property acquired by Depratatiwn.— 

Whoever receives any property, knowing the same to 
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have been taken in the commission of any of the offences 
mentioned in Sects. 125 and 126 shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine, and 
to forfeiture of the property so received. 

Triable by the Court of Session. A warrant should issue in the 
first instance, Police ufficera may not arrest without a warrant. 
Defendants are not bailable, Not compoundable, No sanction 
required, 

Charge. 

That you, on or about the day of , at ; 
received a ring and a brooch (“any property ”), knowing the same 
to have been taken in the commission of depredation on the terri- 
tories of , « power in alliance (or at peace) with the 
Queen (or in waging war against , an Asiatic power 
in alliance or at peace with the Queen); and that you have thereby 
committed an offenco punishablo under Sect. 127 of the Indian 
Ponal Code, and within, &c. 

Evtlenre. 


Prove the waging of war, or the committing of depredation, the 
receipt of the property, and the knowledge of the defendant. As 
to what constitutes receipt and knowledge, sce the Chapter on the 
Receipt of Stolen Property, post, the remarks in which will also 
apply to this rection. There is no detinition of the word 
‘‘ property ”’ in the Code, but it would seem as if by property was 
meant movable property, because the terms ‘‘take’’ and “ receive” 
are hardly applicable to immovable property. 

SuFFERING STATE PRISONER TO EscarpE, 

Sect. 128. Voluntarily allowing Prisoner of State, Sc., to escape. 
—Whoever, being a public servant, and having the 
custody of any State prisoner, or prisoner of war, 
voluntarily allows such prisoner to escape from any 
place in which such prisoner is confined, shall be punish- 
ed with transportation for life, or imprisonment of 
either description for a term which may extend to ten 
years, and shall also be liable to fine. 
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Sect. 129. Negligently suffering Prisoner of State, Se, to 
escape.— Whoever, being a public servant, and having the 
custody of any State prisoner, or prisoner of war, 
negligently suffers such prisoner to escape from any 
place of confinement in which such prisoner is confined, 
shall be punished with simple imprisonment for a term 
which may extend to three years, and shall also be 
liable to fine. 

Offences under Sect. 128 are triable by the Court of Session ; those 
under Sect. 129 either by the Court of Session, Presidency Magise 
irate, or a Magistrate of the first class. A warrant should issue in 
the first instance. Police officere may not arrest without a warrant, 
Defendants are not batlable under Sect, 128, but bartlable under 
Sect. 129, Not compoundable. Sanction required under Sect. 196, 
Cr. P. C., 1882. 


Charge. 


That you, boing a public servant, to wit : (here describe the office 
of the accused), and as such having the custody of ,a 
State prisoner (or prisoner of war), on or about tho day 
of » at , voluntarily allowed (or negligently 
suffered) such prisoner to escape from »the place in 
which such prisoner was confined; and that you have thereby 
committed an offence punishable under Sect. 128 (or 129) of the 
Indian Penal Code, and within, &c. 

Evidence. 

Prove that the accused acted asa public servant, and had the 
custody, in a place of confinement, of a State prisoner, or pri- 
soner of war, and that such prisoner escaped. It must be proved 
also that such ercape was through the voluntary act of the accused, 
or through his negligent default. It is not necessary to prove 
actual negligence, the law will imply it; see 1 Hale, 600; but if, 
in fact, the escape were not negligently suffered or voluntarily 
allowed, as if the prisoner by force rescued himself, or was 
rescued by others, and the defendant made fresh pursuit after 
him, but without effect ; all this must be shewn upon the part of 
the defendant. Also, it is immaterial whether the prisoner were 
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guilty of such acts as would justify his detention as a State 
prisoner, provided the warrant or authority was such on the face 
of it as would justify the accused in detaining him. 

See the explanation to the next section. 

Arpinc State Prisoner TO Escare. 

Sect. 180. Aidtng escape of and harbouring Prisoner.—Who- 
ever knowingly aids or assists any State prisoner, or 
prisoner of war, in escaping from lawful custody, or offers 
or attempts to rescue any such prisoner, or harbours or 
conceals any such prisoner who has escaped from 
lawful custody, or offers or attempts to offer any resist- 
ance to the recapture of such prisoner, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term which may extend to ten 
years, and shall also be liable to fine. 

Keplanation—A State prisoner or prisoner of war who 
is permitted to be at large on his parole within certain 
limits in British India is said to escape from lawful 
custody if he goes beyond the limits within which he 
is allowed to be at large. 

Triable by the Court of Session. A warrant should issue in the 
first instance, Poltce officers may nof arrest without a warrant. 
Defendants are not batlable. Not compoundable. Sanction required 
under Sect, 196, Cr. P. C., 1882. 

Charge. 

That you, on or about the day of at ; 

knowingly aided (or assisted, or rescued, or attempted to rescue) 

, 8 State prisoner (or prisoner of war) in escaping 
from lawful custody ; or knowingly harboured (or concealed, or 
offered, or attempted to offer resistance to the recapture of) 7a 
State prisoner (or prisoner of war) who had previously escaped from 
lawful custody; and that you have thereby committed an offence 
puuishablo under Seet, 130 of the Indian Penal Code, and within, &. 

Evidence. 

Prove that A B was in custody as a State prisoner or prisoner 

of war, and that the acoused aided and assisted such prisoner to 


sect. 130.] AIDING STATE PRISONER TO ESCAPE. 15] 


escape from lawful custody ; or that the accused rescued him or 
attempted to rescue him from such custody. Or, that such 
prisoner having escaped from lawful custody, the accused, 
knowing the facts, harboured or concealed him, or offered, or 
attempted to offer, resistance to officers who were endeavouring 
torecapturehim. The knowledge of the defendant may be proved 
either from the admission of the accused before a magistrate, or 
by evidence of circumstances from which the court or jury may 
fairly presume such a knowledge, For farther remarks on this 


offence, in respect of its necessary ingredionts, seo tho Chapter 
on Offences against Public Justice. 
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CHAPTER VII. 
OrrENces RELATING TO THE ArnMy AND Navy. 


Sect. 181, Abetting Mutiny, &-—Whoever abets the 
committing of mutiny by an officer, soldier, or sailor, in 
the army or navy of the Queen, or attempts to seduce 
any such officer, soldier or sailor, from his allegiance or 
his duty, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable 
‘ to fine. 


Kxplanation.—In this section the words “officer” and 
“soldier” include any person subject to the articles of 
war for the better government of Her Majesty's army, 
or to the articles of war contained in Act No. V. of 1869. 


Sect. 182. Abetiing Mutiny, if mutiny be committed in conse- 
quence thercuf.—Whoever abets the committing of mutiny 
by an officer, soldier, or sailor, in the army or navy of 
the Queen, shall, if mutiny be committed in consequence 
of that abetment, be punished with death, or with trans- 
portation for life, or imprisonment of either description 
for a term which may extend to ten years, and shall also 
be liable to fine. 


Seot. 188. Abetting Assault by Soldier, §:-.—Whoever abets 
an assault by an officer, soldier or sailor, in the army 
or navy of the Queen, on any superior officer, being 
in the execution of his office, shall be punished with 
imprisonment of either description fora term which may 
extend to three years, and shall also be liable to fine. 

Seot. 134. Abetting such Assault, if the Assault be committed. 
— Whoever abets an assault by an officer, soldier, or sailor 
in the army or navy of the Queen, on any superior officer 
being in the exeoution of his office, shall if such assault 
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committed in consequence of that abetment, be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


Sect. 185. Abetting Desertion.—Whoever abets the deser- 
tion of any officer, soldier, or sailor, in the army or navy 
of the Queen, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 


Sect. 186. Harlouring « Deserter—Whoever, except as 
hereinafter excepted, knowing, or having reason to 
believe, that an officer, soldier, or sailor, in the army or 
navy of the Queen, has deserted, harbours such officer, 
soldier, or sailor, shall be punished with imprisonment 
of either description for a term which may extend to 
two years, or with fine, or with both. 


Eeceptivn,—This provision does not extend to the case 
in which the harbour is given by a wife to her husband. 


Sect. 187. Deserter concealed on Merchant Vessel.—The 
master, or person in charge of a merchant vessel, on 
board of which any deserter from the army or navy of 
the Queen is concealed, shall, though ignorant of such 
concealment, be liable toa penalty not exceeding five 
hundred Rupees, if he might have known of such con- 
cealment, but for some neglect of his duty as such 
master or person in charge, or but for some want of 
discipline on board of the vessel. 


Sect. 138. Abetting Act of Insubordination—Whoever abets 
what he knows to be an act of insubordination by an 
officer, soldier, or sailor, in the army or navy of the 
Queen, shall, if such act of insubordination be committed 
in consequence of that abetment, be punished with im- 
prisonment of either description for a term which may 
extend to six months, or with fine, or with both. 


20 Pp. C. 
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Sect. 1881. Application of Chapter to Indian Marine.—The 
foregoing sections of this chapter shall apply as if Her 
Majesty's Indian Marine Service were comprised in the 
navy of the Queen. 


Sect. 189. Exception of Persons sulject to Articles of War.— 
No person subject to any articles of war for the army or 
navy of the Queen, or for any part of such army or navy, 
is subject to punishment under this Code for any of the 
offences defined in this chapter. 

The offences enumerated in Sects. 131, 132, 1384, are triable by 
the Court of Session ; that in Sect. 1388, by the Court of Sesston, 
Presidency Magistrate or a Magistrate of the first clase; those in 
Sects, 135 to 138, by a Presidency Magistrate or a Magistrate of 
the jiret or second class. T’erauna committing the offences described 
in this chapter may be arrested without a warrant, except in the 
case of offerulera under Secte. 187; and a warrant shall resue in the 
Jirat instance, except in respect of offences under Sect. 187, and in 
that case a summons. Under Sects. 181 to 134, defendants are 
not bailable, but under Sects. 185 to 138 they are. Not com- 


Evulence. 


All that is necessary in respect of these offences has already 
been provided by the general chapter on the subject of abetment, 
p- 114. The necessity for this chapter in the Code is thus 
explained in the Report of the Indian Law Commissioners: “ It 
is obvious that a person who, not being himself subject to military 
law, exhorts or assists those who are subject to military law to 
commit gross breaches of discipline, is a proper subject of 
punishment. But the general law respecting the abetting of 
offences will not reach such a person; nor, framed as it is, 
would it be desirable that it should reach him. It would 
not reach him, because the military delinquency which he 
has abetted is not “punishable by this Code, and, therefore, is 
not, in our legal nomenclature, an offence. Nor is it desir- 
able that the punishment of a person not military who has 
abetted a military offence should be fixed according to the 


excts. 1384-140.) WEARING THE DRESS OF A SOLDIER, 158 


principles on which we have proceeded in framing the law of 
abetment. We have provided that the punishment of an abettor 
of an offence shall be equal or proportional to the punishment of 
the person who commits the offence. And this seems to usa 
sound principal when applied only to the punishments provided 
by the Code. But the military penal law is, and necessarily must 
be, far more severe than that under which the body of the people 
live. The severity of the military penal law can be justified only 
by reasons drawn from the peculiar hubits and duties of 
soldiers, and from the peculiar relation in which they stand 
to the Government. The extension of such severity to persons 
not members of the military profession appears to us altogether 
unwarrantable. If a person not military who abots a broach of 
military discipine should be made liable to a punishmont, regu 
lated according to our general rules, by the punishment to which 
such a breach of discipline rounders a soldier liable, the whole 
symmetry of the penal law would bo destroyed. Toe who would 
induce a soldier to disobey any order of a commanding officer 
would be liable to be punished moro severely than a dacoit, a 
professional thug, a ravisher, or a kidnapper.” 


WEARING THE Dress or A SOLDIER. 


Seot. 140. Weuring the Dress of a Soldier.—Whoever, not 
being a soldier in the military or naval service of the 
Queen, wears any garb, or carries any token resembling 
any garb or token used by such soldier, with the intention 
that it may be believed that he is such a soldier, shall be 
punished with imprisonment of either description for a 
term which may extend to three months, or with fine, 
which may extend to five hundred Rupees, or with both. 


Triable by any Magistrate. A summons should issue in the first 
instance. Police officers may arrest without a warrant. Defendants 
are batlable. Nout compoundable. 


Evidence. 


Prove that the accused wore some military dress in use in some 
portion of the Queen’s service, and that ho was not entitled to 
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wear it. This section does not, however, prohibit or render pun- 
ishable the mere wearing of any garb or dress or token ; but the 
wearing must be shewn to have been for the purpose of inducing 
people to believe that the wearer was at the time of wearing 
actually in the service to which the garb or token belonged, and 
not merely for the purpose of representing that he had been in 
such service. Much levs does the Code prohibit the wearing of 
cast-off uniforms for the mere purpose of clothing. 
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CHAPTER VIII. 
OFFENCES AGAINST THE PuBLic TRANQUILLITY. 
UNLAWFUL ASSEMBLY, 


Sect, 141. Unlawful Assembly—An assembly of five or 
more persons is designated an unlawful assembly, if the 
common object of the persons composing that assembly 
is— ‘ 

First, To overawe by criminal force, or show of criminal 
force the Legislative or Executive Government of India, 
or the Government of any Presidency, or any Lieutenant- 
Governor, or any public servant in the exercise of the 
lawful power of such public servant ; or, 

Second, To resist the execution of any law, or of any 
legal process ; or, 

Third, To commit any mischief or criminal trespass, or 
other offence ; or, 

Fourth, By means of criminal force, or show of criminal 
force, to any person, to take or obtain possession of any 
property, or to deprive any person of the enjoyment of a 
right of way, or of the use of water, or other incorporeal 
right of which he is in possession or enjoyment, or to 
enforce any right or supposed right ; or 

Fifth, By means of criminal force, or show of criminal 
force, to compel any person to do what he is not legally 
— to do, or omit to do what he is legally entitled to 
Exrplanation.—An assembly which was not unlawful 
when it assembled may subsequently become an unlaw- 
fal assembly. 

Sect. 142. Being a Member of an Unlawful Assembly.—Who- 
ever, being aware of facts which render any assembly an 
unlawful assembly, intentionally joins that assembly or 
continues in it, is said to be a member of an unlawful 
assembly. 
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Sect. 148. Punishment—Whoever is a member of an 
unlawful assembly shall be punished with imprisonment 
of either description for a term which may extend to 
six months, or with fine, or with both. 


Sect. 144. Joining Unlawful Assembly armed.— Whoever, 
being armed with any deadly weapon, or with anything 
which, being used as weapon of offence, is likely to cause 
death, is a member of an unlawful assembly, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 


Seot. 145. Jvining or continuing in an Unlawful Assembly, 
knowing that it has been commanded. to dispersee.—Whoever joins 
or continues in an unlawful assembly, knowing that 
such unlawful assembly has been commanded in the 
manner prescribed by law to disperse, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

friable by any Magistrate. A summons should issue in the first 
instance under Sect. 148; a warrant under Sects. 144 and 145. 
Police officers may arrest without warrant, Defendants are batlable. 
Not compoundable. 


Charge under Sect. 144. 

That you, on or about the day of , at , being 
armed with a deadly weapon, to wit, a gun, or a cortain thing 
which, used as a weapon of offence, is hkely to cause death, to 
wit, a life-preserver, together with other persons to the number 
of five, were a member of an unlawfal assembly, and that you have 
thereby committed an offence punishable under Sect. 144 of the 
Indian Penal Code, and within, &c. 

@ E “d 

Prove the assembly of five or more persons for any one of the 
objecta enamerated in Sect. 141, ante, p. 157, which renders the 
apsombly unlawful in ite inception ; or that the assembly, having 
come together for a lawful object, at some period during its con 
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tinuance, one of these objects was adopted as its common purpose, 
by which it will be changed from a lawful to an unlawful assembly. 
In Sect. 141, ante, p. 157, the word “ offence” denotes anything 
punishable under the Penal Code, or under any special or local 
law, provided the thing punishable under such special or local 
law is punishable with imprisonment for six months or upwards, 
whether with, or without fine; Sect. 40, anée, p. 38. 


It is necessary also to prove that the defendant was aware of 
the object for which the meeting assembled, or of the object which 
was adopted during its continuance. This may be shewn from the 
defendant’s acts, or from those of the assembly, done in his 
presence, or from words spoken in his hearing, or from any other 
facts from which it may reasonably be inferred that he waa 
cognisant of the object of the meeting. Finally, prove that the 
accused intentionally joined or continued in the assembly after he 
knew its character. If the accused joined merely from curiosity, 
to hear what was going on, and as soon as he had found out ite 
object, went away; or if, being in the crowd, he was unable to 
extricate himself, he will not be guilty of the offence mentioned in 
this section ; nor, if he joined under compulsion, or was kept in 
the assembly by force; but if, after having joined by compulsion, 
he took any active part in the proceedings, or did not leave as soon 
as the coercion ceased, he would be guilty of the offence of being 
a member of an anlawful assembly. 


If it be proved that the accused, in addition to being a member 
ofan unlawful assembly, was also armed with a gun or other 
deadly weapon, or with anything which might be used as a weapon 
of offence, and which when so used was likely to cause death, he 
will be guilty of the higher offence of being an armed member of 
an unlawful assembly, and liable to punishment under Sect. 144; 
see ante, p. 158, 

Under English law, every man may in a peaceable manner 
assemble a meet company to do any lawful thing, or to remove or 
cast down any common nnisance done to them, and that before 
any prejudice received thereby, and for that purpose may also 
enter into the other man’s ground. Bat, if, in removing aay 
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such nuisance, the persons so assembled shall use any threatening 
words, or any other behaviour in apparent disturbance of the 
peace, then it will amount to a riot; Dalt. J. P. 445, 446; 4. ¢., 8 
riot under English law. The law as thus laid down has been 
applied in India to the case of an unlawful assembly and riot under 
the Penal Code; Ganourt v. Emp., I. L. BR. 16 Oal. 206. Ifa 
number of persons assemble for a lawful purpose, and with the 
intention of carrying it out lawfully, the assembly does not 
become unlawful because they knew they would be opposed, and 
had good reason to believe that a breach of the peace would be 
committed by those who opposed them ; Beatty v. Gillbanks, 9 Q. B. 
D. 808 ; Sundram v. Reg., J. L. R. 6 Mad, 208. If a number of 
persons assembled fora lawful purpose, suddenly, and without any 
previous intention or design, quarrel with an intruder, that does 
not change the meeting into an unlawful assembly; Khajah 
Nooral v. Fabre-Tonnerre, 24 W. BR. Cr, 26, So the illegal acta 
of one or two members of a legal assembly, not acquiesced in by 
the others do not change the character of the assembly; Reg. v, 
Dinobundo, 9 W. R. Cr. 19. 


Where a person has been in possession of property for four or 
five days, although his possession may bo wrongful, another 
person, although he is the rightful owner is not entitled to go in 
force and turn him out ; Moher Shetkh v. Emp, I. L.R. 21 Cale 
392, 


No charge of being a member of an unlawful assembly can be 
maintained where the intention of the accused parties was not to 
enforce a right, but to maintain undisturbed the actual subsisting 
enjoyment of a right which was at that time being exercised; 
Birjoo Singh v. Khub Lall, 19 W. BR. Cr. 66; In re Sunker 
Stugh, 23 W.,R: Cr. 25. But where, on the trial of certain 
persons charged with being members of an unlawful assembly, it 
was proved that there was a long standing dispute between the 
scoused and certain other parties regarding the possession of 
certain land, that neither of the parties was in undisturbed 
possession of the land, that the accused went to sow the land with 
indigo accompanied by a body of men armed with laitees, that 
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they were prepared to use force, if necessary, and that the laffiala 
kept off the opposite party by brandishing their weapons, while 
the land was sowed; it was held that the accused were rightly 
convicted under Sect. 142; In re Peary Mohun, I. LB. R.9 Cal, 
689. Where one village faction assembled to provent a pro- 
hibited procession of another faction passing over a pieco of 
vacant ground in the main strect of the village, not tho exclusive 
property, nor in the exclusive possession of that faction and 
refused to disperse on being lawfully ordered to do so, the 
assembly thereupon became an unlawful one; Hmp. v. Tirakadu, 
I, L. BR. 14 Mad. 126. Mere numbers, however, will not make an 
assembly unlawful when the object is to procure some public 
result, if the means by which that result is to be attained be 
lawful. But where the defendants assembled and forcibly inter- 
rupted a procession, it was held that that act was forbidden by 
el. 4 of Sect. 141, ante, p. 157, although they acted upon the ground 
that the procession was a nuisance or annoyance to them or their 
community ; 5 Madras H, ('. Rep. App. 6. Where, howevor, the- 
accused, who were servants of B, found the servants of A attempt- 
ing to erect a building on land in the joint possession of A and B, 
and on which it had been declared by a court of law that A had no 
right to erect any building, and thrust aside the servants of A, 
throwing one man to the ground, and demolished the erection ; it 
was held that the accused were merely exercising the right of abat- 
ing 8 private nuisance and were not committing an offence under 
Sect. 141; Emp. v. Rajcomar Singh, I. L. It. 3 Cal. 573; but where 
there is a dispute about 4 civil right, and one party is exercising 
that right, the opposite party has no excuse for interfering with the 
exercise of that right by using criminal force; Ganourt v. Emp., 
I. L. R. 16 Cl, 206. Meetings for the purpose of cliciting, declar- 
ing, or altering public opinion on any matter are perfectly legal ; 
and if, further, it is the intention of the promoters to get up a 
petition to Government, the meeting will have the additional sanc- 
tion of the Bill of Rights—1 Wm. and Mary, s. 2, c. 2—which 
declares “ that it is the right of the subjects to petition the King, 
and that all commitments and prosecutions for such petitions are 
illegal.” But meetings which are held under the cloak of petition, 
al pc. 
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ing or public discussion merely for the parpose of intimidation will 
be illegal, in spite of the apparent legality of their object. 


Being Memper or Unvawriit Assempry arrer ComMAND 
To DIspERseE, 


( ‘harge. 


That you, on or about the day of , at , joined 
(vr continued in) an unlawful assembly. knowing at the time 
you so joined (or continued in) such assembly that the said 
assembly had been commanded to disperse, in the manner pre- 
scribed by law, to wit. by (here state how the assembly was ordered 
fo disperse), and that you thereby committed an offence punish- 
able ander Sect. 145 of the Indian Penal Code, and within, &c, 


Neale wer, 


Prove the existence of an unlawful assembly, that such assem- 
bly had been commanded to disperse in the manner prescribed by 
the Criminal Procedure Code, 1882, Sect. 127, .+., by a magis- 
trate or officer in chargo of a police station—and that the accused 
jomed or stall continued in, the assembly, after such command to 
disperse. The same remarks as to the lability of persons in the 
assembly apply in this caso as in the previous one. It is neces- 
sary, however, that persons should be very carcful how they join 
an assembly, as it is very difficult to separate the acts of one 
person from those of the crowd, and innocent individuals may 
thus be mixed up with the guilty, in such a way as to become 
legally responsible for the acts of the assembly as a whole. 


Riorina. 


Sect. 146. /tio/—Whenever force or violence is used 
by an unlawful assembly, or by any member thereof, in 
prosecution ofthe common object of such assembly, every 
member of such assembly is guilty of the offence of rioting. 


Sect. 147. Punishment for Rioting.—Whoever is guilty of 
rioting shall be punished with imprisonment of either 
description for a term which may extend to two years, or 
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Sect. 148. Rioting armed with a Deadly Weapon.—Who- 
ever is guilty of rioting, being armed with a deadly 
weapon, or with anything which, used as a weapon 
of offence, is likely to cause death, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 

Sect. 149. Ojfence committed in prosecution of Common Objec!, 
—If an offence is committed by any member of an unlaw- 
ful assembly, in prosecution of the common object of that 
assembly, or such as the members of that assembly knew 
to be likely to be committed in prosecution of that ob- 
ject, every person who, at the time of the committing of 
that offence, is a member of the same assembly, is guilty 
of that offence. 

Offences under Beet, 147 are triable by any Magistrate ; those 
under Sect. 148, by the Court of Session, Presidency Mayistrate, or 
Magtotrate of the first claxa; those under Sect, 149, by the Court 
by which the offence committed w triable. A warrant should isaue 
tn the first tnstance umber Sect, 147, a summons wuler Sect. 148. 
Police officers may arrest without a warrant, and defendants are 
bailable under Sects. 147 and 148. Under Sect. 149, these purti- 
culars depernul upun the limitations laud duirn in respect of the offence 
committed. Not compoundable. 

(Charge. 

That you, on or about the day of , at , (boing 
armed with adcadly weapon, to wit, a gun or with a cortain 
thing which, used as a weapon of offence, is likely to produce 
death, to wit, a life-preserver), committed the offence of rioting ; 
and that you thereby committed an offence punishable under Sect. 
147 (or 348) of the Indian Penal Code, and within, &c. 


Evulence. 


Prove the existence of an unlawful assembly, and the common 
object with which it assembled, which ought to be specifically 
charged, and clearly found ; Sabir v. Emp., I. L, RB. 22 Cal. 2%; 
prove also that the assembly used force or violence in the prose- 
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eution of the common object, or that some member of the assem- 
bly used force or violence in the prosecution of such object, and 
that the accused was a member of the assembly. If the charge 
be one of rioting armed, prove further that the accused was 
armed with a gun or other deadly weapon, or with something 
which, if used as a weapon of offence, would be likely to cause 
death, Whether or not a latice is a deadly weapon is a matter 
of fact to be determined on the special circumstances of each 
case; Hinp. v. Nathu, I, L. R. 15 All. 19. For a definition 
of what constitutes force, seo Sect. 349 of the Penal Code, 
In order to support a conviction under this section, it is 
necessary that the convicted persons should have been members 
of an unlawful assembly. Where, therefore, the common 
object of an assembly of more than five persons was to resist by 
force an unlawful trospass upon land, und the Sessions Judge 
convicted all the persous but four, on the ground that they had 
axceeded their right of private defence, it was held that the 
conviction could not be supported, as the accused were not mem- 
bers of an unlawful assembly ; In re Kalee Mundle, 10 C. L. RB, 
278; sce, also, Jn re Sunker Singh, 23 W. R. Cr. 25, ante, p. 160; In 
re Tooleee Singh, 10 W. Tt. Cr. 64; and Reg. v. Guru Charan, 
6 Ben, L. KR. App. 9, post, p. 167. A landlord who had not ten- 
dered to his tenant such a patta as tho latter was bound to accept 
under thy Madras Rent Recovery Act, distrained his cattle with 
the assistance of the police for arrears of rent. The tenant with 
others, aftor the cattle had been seized and removed, obstructed their 
further removal, and it was held they had been guilty of rioting; 
Emp. v. Ramayya, 1. 1, R.13 Mad. 148. Under the English law, 
if speeches of a riotous character be made, the speakers are guilty 
of rioting, although they leave the meeting before the actual 
disturbance takes place, provided it occur immediately; R. vy. 
Sharpe, 3 Cow Grim. Ca. 288; and so doubtless under the 
present sections they would be also; or they might be charged, 
under Sect. 158, with wantonly provoking to riot, if the particular 
form of words has been made punishable under the Code, or has 
been prohibited in any other way by law, or furnishes ground for 
a eivil action. 
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Sect. 149 does not create an offence but is declaratory of a 
principle of the common law which prevailed in England; Emp, 
v. Bisheshur, I. L. R.9 All. at p. 649. It was never intended that 
every member of an unlawful assembly is to be responsible for 
every offence committed by any particular member while pro- 
secating their common object ; but only for such offences as it 
can be shewn the members contemplated would or might be 
committed in furtherance of their common dcsign; or such 
offences as must or might naturally, and not by a sudden and 
unpremeditated act, arise from the prosecution of their common 
object; Reg. v, Sabid Ali, 20 W. R. Cr. 5, and 11 B. L. R, 347; 
Jahiruddin v. Emp., 1. L. I. 22 Cal. 806. Thus, if an assembly 
is convened for the purpose of overawing the Governor-General, 
and in furtherance of that object attempts to force an entry into 
the Government House, and in the course of resistance to such 
attempt any one guarding the doors is killed, each one in the 
assembly 16 guilty of murder; but if, on the road from the place 
of meeting to the Government House, one of the assembly picks a 
bystander’s pocket, the thief alone 1s guilty, and no one else in the 
assembly necessarily partakes of his guilt. In accordance with 
this, where the accused men were members of au unlawful assem- 
bly, the common object of which was the abduction of a certain 
woman, and all bore arms, and during the prosecution of that 
object the woman’s daughter interfered to prevent the abduction 
of her mother, and was killed by one of the accused, it was held 
that each of the members was guilty of the offence of murder, all 
being prepared to resist any attempt which might be made to 
prevent them from accomphshing their design; In re Golam 
Arfin, 4 Ben, L. lt. App, 47 and 13 W. R. Cr. 38. But where a 
large body of men belonging to one faction waylaid enother 
body of men belonging to another faction, and o fight ensued, 
in the course of which a member of the first faction was 
wounded, and retired to the side of the road, taking no further 
part in the affray, and after such retirement a member of the 
second faction was killed, it was held by Norman, J. (whose 
opinion prevailed), that the wounded man had ceased to be a 
member of the unlawful assembly when he retired wounded, and 
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that he could not, under Sect. 149, be made liable for the subse- 
quent murder ; Reg. v. Kabil Oazee, 8 Ben. L. R. A. Or. J. 1. 
Where a prisoner can only be held constructively gailty of murder 
under Sect. 34 of the Penal Code, it is doubtful whether he can be 
said to have committed murder within the meaning of Sect. 149, so 
as to make other persons acting with him, by a double construction, 
guilty of murder; In re Jhuboo Mahton, I. L, R. 8 Cal. 789. In 
a charge under this section the facts necessary to bring it under the 
section should be shortly stated, and the charge should wind up by 
an allegation that the accused has committed an offence punishable 
under the suction relating to the particular offence charged to have 
been committed, and under this section, and not under this section 
only, as it does not provide a punishment, but only declares that 
under certuin circumstances an accused person is guilty of an 
offence actually committed by some one else. Where a person is 
only constructively guilty, under Sect. 149, of grievous hurt 
committed by another membor of an unlawful assombly, but did 
not himself commit that offence, the Courts in India are at variance 
as to whethor it is leyal to pass upon him a separate sentence for 
the offence of rioting, and also one for voluntarily causing 
grievous hurt; see ante, p. 54. 


Where there has been no unlawful assembly, but a sudden quarrel 
and an affray, from which resulted griovous hurt, and consequent 
death, there can only be conviction for an affray, and not one 
for rioting; Rey. v. Phoollee Misser, 12 W. R. Cr. 72. In this 
case the question whether any one of the accused was guilty of 
culpable homicide does not seem to have been considered by the 
court. 


Where a riot took place, both parties turning out armed with 
deadly weapons, it cannot be said that there was any right of 
private defence on either side, as both parties well knew before- 
hand what was likely to take place. An indigo factory has no 
right forcibly to attempt to sow indigo in land already sown 
with oorn, although it was indigo contract land; and villagers 
have no right to oppose such forcible sowing by force, especially 
when a police station is near at hand; Reg. v. Jeolull, 3 R. C. C. 
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Cr. 21, and 2 Madras Jurist, 168. It is also immaterial under such 
circumstances which party was the first to attack, unless it is shown 
that the other party was acting within tho limits of tho right of 
private defence; In re Kalee Beparee, 1 (', I. R. 521. But where, 
in investigating a case of disputo as to land between two 
parties, under Chapter A XII. of Act XXV. of 1861] (theold Codo 
of Criminal Procedure), the magistrate found that one party was in 
possession and the other party was attompting to turn them out, 
and there being a charge against both parties of rioting, undor 
Sect. 147, convicted and punished both, the High Court hold that 
the party in possession was protected by Sect. 104 of tho Ponal 
Code in maintaining their possession ; Zn re Toolsve Singh, 2 Ben. 
L. R. A. Cr. J. 16, and 10 W. I, Cr. 61. So, too, whore the 
prisoners, in resisting a sudden attack made upon them by certain 
persons for the purpose of cutting their crops, not having timo 
to complain to the police, inflicted a wound on one of the other 
party with a bamboo, from the effects of which he died, the High 
Court held that the force used and the injuries inflictod were nut 
such as tu exceed their rigbt of private defenco of their property; 
Reg. v. Guru Charan, 6 Ben. 1, Et. App. 9. 


A plea of right to possession is no answer to a charge of riot- 
ing by making a forcible entry on land cultivated by a trospasser, 
who is in possession and opposes the entry ; Appavu Nayak v. 
Keg., I. L. R. 6 Mad. 245. Where several Hindus, acting in 
concert, forcibly removed an ox and two cows from the posses- 
sion of a Mahomedan, not for the purpose of causing wrongful 
gain to themselves, or wrongful loss to the owner, but for the 
purpose of preventing the killing of the cattle ; it was held that 
the offence which they had committed was that of rioting ; Amp. 
v. Raghunath, I. L. &. 15 All. 22. 


Rioting, armed with a deadly weapon, is a distinct offence from 
stabbing s person on whose premises the riot takes place, and 
each may be separately punished ; Reg. v. Kallachand, Caleutta 
H.C., 2 Madras Jurist, 282. «and Emp. v. Ram Adhin, U. L. &. 
2 All. 139 ; and is a distinct offence only in regard to the person 
who is so armed ; Salir v. Emp, I. L. BR. 22 Cake, 276. But 
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whero the prisoners wero charged with rioting, being armed with 
deadly weapons, and with causing hurt by shooting, and their 
conviction for the latter offence rested solely on the fact of their 
belonging to # party, by one of whom (not in custody) firearms 
were used, it was held to be wrong, under the old Procedure 
Code, to pass a cumulative sentence, and to punish the prisoners 
both for tho noting and the causing hurt, but that the punish- 
ment should have been for one or other of these two offences ; 
Reg. v. Durzvolla,9 W. It. Crom. 33; and see, also, Req. v. Dina 
Shetkh, 10 W. R. Crim. 63. But a cumulative sentence would 
now be good. Where two opposite factions commit 4 riot, it is 
irregular to treat both parties us constituting one unlawful 
assembly, and to try them together, as they had not one common 
object: within tho meaning of Sect. 141; each party should be 
committed for trial and tried separately ; Reg. v. Durzoola, 9 W. 
R. Cr. 38; and Reg. v. Suroop Chunder, 12 W. R. Or. 7; 
Buchu Moollah v. Sta Ram, 1. Th. R, 14 Cale. 358; Fmop. v. 
Chanda Bhimja, 1. h, R. 20 Cale. 537. 


Thirteen persons were charged with rioting, twelve were acquit- 
ted and one convicted. Qtuerre, whether the verdict can be 
sustained when the evidence points ouly to the thirteen arraigned 
and t8 no othors, seeing that the Code says that five men at least 
wnust be concerned in order to constitute a riot; Reg. v. Chinnapa 
Chetty, 2 Madras Jurtat, 169. 


In tho High Court in Bengal it has been rulod that ‘it is quite 
enough to charge the prisoner with the offence of rioting pupish- 
able under Sect. 147 of the Indian Penal Code”, but where “the 
committing officor has resolved the crime into ite elementary facts 
in the charge, all that combined to constitute the offence should 
have been chargod” ; 1 TW. R. Cr. L. 10, 4 B. J. and P.413. As 
respects the High Court in Madras, Mr. Mayne says that ther 
tendency is ‘‘to resolve such technical terms into their elements, 
so as to explain to the prisoner what he is charged with.” 


In a charge under Sect. 149, the common object of the unlaw- 
ful assembly should be stated; 1 B.C. C. Cire., 8, 16. 
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Hreine Pgrsons 10 assist IN aN UNLawroL Asseusty, &c. 


Sect. 150. Hiring, §c., Persons to join an Unlawful Assembly, 
—Whoever hires, or engages, or employs, or promotes, or 
connives at the hiring, engagement, or employment of 
any person to join or become a member of any unlawful 
assembly, shall be punishable as a member of such un- 
lawful assembly, and for any offence which may be com- 
mitted by any such person as a member of such unlawful 
assembly in pursuance of such hiring, engagement, or 
employment, in the same manner as if he had been a 
member of such unlawful assembly, or himself had com- 
mitted such offence. 

Sect. 151. See p. 171. 

Sect. 152. See p. 172. 

Sect. 158. Sce p. 173 

Sects. 154 to 156. Sec pp. 175 and 176. 


Sect. 157. Seo p. 179. 

Sect. 158. Being hired to take part in, §e., an Unlawful 
Assembly, §:c.—Whoever is engaged or hired, or offers or 
attempts to be hired or engaged to do or assist in doing 
any of the acts specified in Sect. 141, shall be punished 
with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both; 
and whoever, being so engaged or hired as aforesaid, 
goes armed, or engages or offers to go armed, with any 
deadly weapon or with anything which, used as a wea- 
pon of offence, is likely to cause death, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Offenders under Sect. 150 are triable by the Oourt by which the 
offence committed is irtable; those under Sect. 158 by a Presidency 
Magistrate or a Magistrate of the first or second class. Under Sect. 
158, a summons should issuc in the first instance, unless the hiring 
be to go armed, then awarrant. Police officers may arrest without @ 
warrant. Under Sect. 158 defendunts are bailable ; under Sect, 150 
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they are bailable if the offence committed ts batlable, otherwtse not. 
Under Sect. 150, the tseue of « warrant or summons will depend 
upon the offence committed. Not compoundable. 


Evidence. 


In tho case of a chargo against the person hiring another, prove 
the hiring, engagement, or employment of some person to become 
a member of an unlawfulassembly. Tho hiring must be complete, 
i. e., both hirer and hired must have come to an agreement upon 
the subject-matter of tho agreement ; it will not be sufficient that 
an offer merely of hiring, &c., should have been made, for the 
section mentions nothing about an attempt to hire, and by its 
wording evidently intends that there should be a locus penitentic, 
so that a person asking another to do certain acts may be able to 
retract what he had said, and refuse to hire before the person 
applicd to has consented to do what he has asked; in this the 
present section differs from Sect. 158, which allows no such locus 
menitentir. Should, however, the complete hiring, &c., be not 
proved, the defendant may still be charged with an attempt to hire 
under Sect. 511 of the Penal Code. If the accased did not himself 
hiro, prove that he promoted or connived at the hiring by some 
other person. Tho word promote refers to cases of active assistance 
in hiring, and must be positively proved. Connivance is a passive 
allowance of something by a person who is legally bound and physi- 
cally able to prevent that thing being done. It will, therefore, 
be necessary to prove this negative offence of connivance by the con- 
currence of three things: first, that the person accused was legally 
bound to prevent the hiring ; second, that he was physically able to 
prevent it; third, that he did not prevent it, or do all that lay in 
his power towards preventing it. In this case, as in the last, a 
complete hiring must be proved ; and if it be not proved, no charge 
of an attempt can be madeagainst the defendant, as it is manifest 
@ man cannot attempt to connive, he must either connive, or else 
not connive. But it is not necessary to prove that the person hired 
took any part in an unlawful assembly, unless it is desired to 
prove that he committed some offence in pursuance of such hiring. 
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In the case of a charge of hiring under Sect. 150, if the full 
offence be proved, the person hired is guilty under Sect. 158, In 
order, however, to bring the defendant within the latter section, itis 
sufficient if he offers himself, or attempts to be hired to do or assist 
in doing any of the acts specified in Sect. 141, ante, p.157. In the 
event of the defendant being proved to have offered to go armed, 
he is guilty of a more serious offence, and is liable to a severer 
punishment. There is no similar provision for the caso of a person 
who engages another to go armed, and this is only met by the 
latter clause of Sect. 150, ante, p. 169, which provides that in the 
event of the person hired committing any offence in pursuanco of 
the common object of the unlawful assombly, the hirer shall bo 
liable to punishment in the same way as if he had himself been a 
member of the unlawful assembly, or himsclf had committed the 
offence, In this case the following will be the form of the 


Charge. 
That you, the said A B, on or about the day of ; 
at , hired one C D to become a member of such unlawful 


assembly, and that the said C D, a8 a membor of such unlawful 
assembly, and in pursuance of such hiring, voluntarily caused 
grievous hurt to one E F; and that you, the said A B, have 
thereby committed an offence punishable under Sects, 150 and 325 
of the Indian Penal Code, and within, &c. 


Jomnina ASSEMBLY oF F ivr. 


Sect. 151, Joining Assembly of Five—Whoever knowingly 
joins or continues in any assembly of five or more per- 
sons likely to cause a disturbance of the public peace, 
after such assembly has been lawfully commanded to 
disperse, shall be punished with imprisonment of either 
description for a term which may extend to six months, 
or With fine, or with both. 


Ezplanation.—If the assembly is an unlawful assembly 
within the meaning of Sect. 141, the offender will be 
punishable under Sect. 145. 
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Triable by any Magistrate. A summons should issue in the first 
ingtance. Police officers may arrest without a warrant. Defendants 
are bailable. Not compoundable. 

Evidence. 

Prove that there was an assembly of five persons at the least, 
that such assembly was likely to cause a disturbance of the public 
peace, and thatthe assembly had been lawfully commanded to 
disperse, %. ¢., by a magistrate or an officer in charge of a police 
station. Prove that after such command the accused cither 
joined or continued in the assembly, If the assembly be not 
merely one likely to disturb the public, but one collected for any 
of the purposes enumerated in Scct. 111, ante, p. 157, then the 
accused will be a member of an unlawful assembly, and be 
amenable undor that section. 


Where the object of three persons only was to draw a crowd 
and their action was such as was calculated to, and did, draw a 
crowd of fifty or sixty persons, likely to cause a disturbance of 
the public peace, it was held thatthe gathering constituted an 
assembly of five or more persons within this section, and that a 
refusal to disperse, after being lawfully commanded so to do, 
rendered every member of the gathoring liable to conviction under 
this section ; Emp. v. Tucker, I. L. R, 7 Bom, 42. 


Resistina Pusric SERVANT. 


Beot.152. Assaulting, Sc., Public Servant in suppressing 
Riot, §c.—Whoever assaults or threatens to assault, or 
obstructs or threatens to obstruct, any public servant in 
the discharge of his duty as such public servant in 
endeavouring to disperse an unlawful assembly, or to 
suppress a riot or affray, or uses, or threatens to use, 
criminal force to such public servant, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 


Triable by the Court of Session, Presidency Magistrate, or Magis- 
trate of the first class. A warrant should tssue in the first instance, 
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Police officers may arrest without a coarrant. Defendants are 
batlable. Not compoundable. 


Evidence. 


This section appears to contemplate an assault or obstruction to 
some particular public servant, not merely the obstruction of a 
body of police in the performance of their duty ; Ferasat v. Emp., 
1.L,R, 19 Cal. p. 110. 


Provoxine to Riot. 


Sect. 158. Wanionly provoking tv Reot.— Whoever malig- 
nantly or wantonly, by doing anything which is illegal, 
gives provocation to any person, intending, or knowing 
it to be likely, that such provocation will cause the 
offence of rioting to be committed, shall, if the offence of 
rioting be committed in consequence of such provocation, 
be punished with imprisonment of either description 
for a term which may extend to one year, or with fine, or 
with both; and if the offenoe of rioting be not committed, 
with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 


Triable by any Magistrate. If the riot be committed a warrant 
should issue in the firet inatance, ofheririse a summons. Polsce officers 
may arrest without a warrant. Defendants are batlable, Not com- 
poundable. 

Evidence, 


This section is very vague and comprehensive in its terms. 
Until a case arises under it, it is impossible to draw a charge, or 
define with accuracy what evidence will be required to sustain it. 
The first thing, however, will be to prove that some illegal act 
was done, 1. ¢., some act which is punishable under the Penal 
Code, or which is prohibited by law, or which forms the object of 
a civil action. Then this act must be done either malignantly or 
wantonly. The word malignantly, I conceive, signifies more than 
maliciously, An act which is malignant is also malicious, but 
every malicious act is not malignant. 


174 PROVOKING TO RIOT. (CHAP, VIII. 


Malitia, in its proper or legal sense, is different from that 
sense which it bears in common speech.’ In common acceptation 
it signifies a desire of revenge, or a settled anger against a parti- 
cular person ; butthis is not the legal sense : and Lord Holt, 
0. J., says :—“ Some have been led into mistakes by not well 
considering what the passion of malice is; they have construed it 
to be arancour of mind lodged in the person killing for some 
considerable time before the commission of the fact, which is a 
mistake arising from not well distinguishing between hatred and 
malice, Entry, hatred, and multce are three distinct passions of 
the mind”; Kel. 127, Amongst the Romans, and in the civil 
law, malitia appears to have imported a mixture of fraud, and of 
that which is opposite to simplicity and honesty. Cicero speaks of 
it in De Nuturd Deorum, lib, 8, s. 18, as “versuta et fallax 
nocendi ratio.” Malice, * in its legal sense, denotes a wrongful 
act dono intentionally without just cause or excuse”; per Inttle- 
dale, J., in M’Pherson v. Daniels, 10 B. and C, 272. Best, J,, in 
Rea v. Harvey, 2 B.and C. 268, also says :—‘ Wo must sottle 
what is meant by the term malice. The legal import of this 
term differs from its acceptation in common conversation. It is 
not, as in ordinary speech, only an expression of hatred and ill- 
will to an individual, but means any wicked or mischievous in- 
tention of the mind”’; Russell on Crimes, 5 Edtt., i. 642. Malign- 
ant, beyond this, imports extremo malevolence or enmity, 
a general disposition to do harm, in the mind of the person who 
perpetrates the act to which the term is applied ; see per Ranade, 
J., in Emp. v. Kahanjs Dharamas, I. L. R. 18 Bomb. at p. 775. 
Whether in practice there will be held to be any distinction 
between maliciously and malignantly remains to be seen. 


Wantonly means, without any lawful object, almost withont 
any definite object, but ont of a spirit either of pure mischief or 
fan. The use of this word in connection with malignantly very 
much weakens the force of the latter. 


Then the act must be one which is likely to canse a riot. Bat 
by whom is the rioting to be committed? Riot involves an unlaw- 
fal assembly and force, used in prosecation of the object of the 


sgots. 154, 155.] o¥eENcss or owNxES, &., OF LAND. 178 


assembly. Now, an assembly of five or more to resist provocative 
acts, and force used in such resistance, would in very many oases 
be perfectly justifiable. Therefore, it would seem that the opora- 
tion of this section must be confined to a very small number of 
cases, or else that the riot must be on behalf of him who does the 
illegal act, and that others to the number of five, assembled 
together for one of the objects prohibited in Sect. 141 and atirred 
up by his acts, must join in its commission. 

Where the provocation charged consisted of a poem in praiso 
of some of the parties to a riot which had already taken place, 
and which, it was alleged, acted as a provocation to future riot- 
ing, it was held that the meaning should be gathered from the 
whole of the poem, and not from isolated passages selected by 
the prosecution; Emp. v. Kahanji Dharamat, I. L. R. 18 Bomb, 
758; following The Dean of St. Asaph’s Case, 21 Howell’s State 
Trials, 847, 1002. 


Orrences or Owners AND Occorigrs or Lanp. 

Sect. 154. Owner, Sc., of Land on whichan Unlawful Assombly 
ts held—Whenever any unlawful assembly or riot takes 
place, the owner or occupier of the land upon which such 
unlawful assembly is held, or such riot committed, and 
any person having or claiming an interest in such land, 
shall be punishable with fine not exceeding one thousand 
rupees, if he, or his agent or manager, knowing that such 
offence is being or has been committed, or having reason 
to believe it is likely to be committed, do not give the 
earliest notice thereof in his or their power to the 
principal officer at the nearest police station, and do not, 
in the case of his or their having reason to believe that 
it was about to be committed, use all lawful means in 
his or their power to prevent it, and, in the event of its 
taking place, do not use all lawful means in his or 
their power to disperse or suppress the riot or unlawful 
assembly. 

Sect. 155. Liability of Person for whose Benefit a Riot is com- 
witted.—W henever a riot is committed for the benefit or 
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on behalf of any person who is the owner or occupier of 
any land respecting which such riot takes place, or who 
claims any interest in such land, or in the subject of any 
dispute which gave rise to the riot, or who has accepted 
or derived any benefit therefrom, such person shall be 
punishable with fine, if he, or his agent or manager, 
having reason to believe that such riot was likely to be 
committed, or that the unlawful assembly by which such 
riot was committed was likely to be held, shall not 
respectively use all lawful means in his or their power 
to prevent such assembly or riot from taking place, and 
for suppressing and dispersing the same. 

Sect. 156. Inability of Agent of Owner for whose Benefit a Riot 
ts commitiad.— Whenever a riot is committed for the benefit 
or on behalf of any person who is the owner or occupier 
of any land, respecting which such riot takes place, or 
who claims any interest in such land, or in the subject of 
any dispute which gave rise to the riot, or who has 
accepted or derived any benefit therefrom, the agent or 
manager, of such person shall be punishable with fine, if 
such agent or manager, having reason to believe that 
such riot was likely to be committed, or that the un- 
lawful assembly by which such riot was committed was 
likely to be held, shall not use all lawful means in his 
power to prevent such riot or assembly from taking 
place, and for suppressing and dispersing the same. 

Triable by a Presidency Magistrate or a Magistrate of the first or 
second class. A summons should tissue in the first instance. Police 
officers may not arrest without a warrant. Defendants are bailable, 
Not compoundable. 

Evidence. 

Sect. 154 is to meet the case of an unlawful assombly or a riot 
taking place on land, there being no connection between the cause 
of the assembly or riot and the owner of the land ; Sects. 155 and 
156 provide for the case of a riot for the benefit of the owner of 
the land on which it takes place. To bring a defendant withia 
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the first of these sections, it will be necessary to prove that a riot 
or unlawful assembly did take place on land belonging to the 
defendant, either as owner or occupier, or in which ho has or 
claims an interest. What intorest is sufficient to support the 
charge is not defined, but it must be such an interest as will give 
the defendant a right to interfere in the management of the land, 
or to go upon it, else he might be punished for not suppressing 
the riot wheu he had no power to go upon the land for that pur- 
pose. The son of a tenaut in tail under a marriage settlement, 
or the reversioner expectant upon tho determination of a life 
estate, it is submitted, would not be persons having or claiming 
an interest in land under this section. 


In the noxt placc, it must be shown that the fact that the 
unlawful assembly or riot was about to take placo, or was actually 
taking place, came to the knowledge of the defendant, or his 
agent or manager, either by direct proof, or by evidence from 
which the knowledge might be inferred. Then it must be proved 
that neither the defendant nor his agent or manager gave inform- 
ation to the principal officer at the nearest polico station. This 
provision fixes definitely the officer to whom the information must 
be given, and makes the proof of this portion of the offence easy, 
which is not so in the cuse of a concealment of a design to wage 
war under Sect. 128. If, however, the defendant gavo inform- 
ation to any officer at the police station, it could scarccly be said 
that he had not done what was required of him. Finally, it must 
be shewn tbat neither the defendant, nor his manager or agent, 
used all lawful means in their power to prevent the assembly tak. 
ing place, or if it had already begun, to disperse or suppress it ; 
see Reg. v, Surrvop Chunder, 12 W. It. Cr. 75. The words of 
the section are very wide, sufficiently so to include such a casv 
as the following: An unlawful assembly takes place on land 
unknown to the owner, but known to, and perhaps aided and 
abetted by, the owner's agent. The agent does not obey the 
directions of this section, and stop the unlawful assembly. Is 
the owner liable to the fine? Under the strict letter of the section 
he is, but surely such could not have been the intention the of 
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framers of the Code. In England, in the case of Reg. v. 
Stephens, 10 Cox Orim. C. 840, a man was made liable 
‘criminally for a nuisance committed by his servants; but the 
nuisance arose in the course of the defendant’s trade, and 
had continued a long time, although the course of business which 
created the nuisance had been positively forbidden by him. 
It has also been held that an owner is punishable if his land 
is made filthy by other persons while it is in his occupation, 
but not if he has wublet it; Reg. v. Parbutty Churn, 8 W. R. Cr. 
57. In the present case, however, the act or omission which 
constitutes the offence may be an isolated one, and unconnected 
with anything else, and the owner is supposed to be away from 
the land, and so to a certain extent not in occupation. A non- 
resident partner who has taken no active share in the management 
of the estate cannot be convicted in addition to the resident part- 
ner; Inve Radha Nath, 7 O. L. R. 289; -but an owner can be 
convicted even if he did not know of the likelihood of a riot taking 


place, if it is shown that his manager knew; Hmp. v. Payag, 
1, I, PR. 12 All, 550. 


With respect to Sects, 155 and 156, the evidence will be very 
similiar to that required to support a charge under Sect. 154. 
The defendant must have an interest in the land, &c., which, 
however, need not be so large as in the previous case, as the riot 
ia nasumed to be for his benefit; therefore, any interest will be 
sufficient; Reg. v. Harnath toy, 3 W. R. Cr. 54. The riot, too, 
must be proved to have been committed with reference to some 
particular land, &c., and for the benefit of the owner of such land, 
&c., and that he, or his agent, knowing of the likelihood of the 
riot occurring, did not use all lawful means to prevent it. Under 
the latter of these two sections, the agent or manager is made 
liable as well as the owner. 


Tn order to convict a manager under Sect. 156, it is neces- 
gary to prove that a riot was committed, that it was committed 
for the benefit of the owner or occupier of the land, and finally 
that the manager knew that the riot was likely to be committed 
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and did not use all lawful means to prevent it; Brae v. Emp., 
lL. BR. 10 Cal. 338. 
Harnourkinc PERSoNS HIRED. 


Sect. 157. Harbouring, §c., Persons hired for an Unlawful 
Assembly —Whoever harbours, receives or assembles, in 
any house or premises in his occupation or charge, or 
under his control, any persons, knowing that such persons 
have been hired, engaged, or employed, or are about to be 
hired, engaged, or employed, to join or become members 
of an unlawful assembly, shall be punished with impri- 
sonment for a term which may extend to six months, or 
with fine, or with both. 

Sect. 158. See p. 169. 

Triable by @ Preatdency Magistrate or a Mayistrate of the first 
ur second class. A summona should waue in the firet inatance. 
Police officers may arrest without a warrant. Defendants are 
lailable, Not compounduble. 

Keidence. 

It is not cnough to shew that some of accused’s servants have 
been taken from a district where men have a well-known charac- 
ter as lattials, and had been in his service sometime before a riot 
was perpetrated by them ; In re Radha Nath, 7 (. J. BR. 289, 
There must be a harbouring, reception, or ussembly with a know- 
ledge that the persons so harboured, received or assembled have 
been, or are about to be hired, &c., for the purpose of joining an 
unlawful assembly. 

AFFRAY. 


Sect. 159. Ajray—When two or more persons, by 
fighting in a public place, disturb the public peace, they 
are said to “commit an affray.” 

Sect. 160. Punishment for committing Affray.—Whoever 
commits an affray, shall be punished with imprisonment 
of either description for a term which may extend to one 
month, or with fine which may extend to one hundred 
-Fupees, or with both. 
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Triable by any Magistrate. A summons should issue in the first 
instance. Police offers may not urrest without a warrant, 
Defendants are bailable. Not compoundable. 


Leidence. 


Prove that the defendant fought with auother person in a 
public place, fur if it be in private, it is an assault merely, and 
nut an affray; 1 //awk, c. 28, 8. 1. Also, no quarrelsome or 
threatening words whatuver will amount to an affray; id. s, 3; 
nur indced do mere words amount to an assault. This section is 
himply un cnactment of the English common law. 


A chabufra to which the public had no right of access, and to 
which they were not permitted to have access, is not a public 
pluce; Emp, v. Sri Lall, 1. L. R17 Al. 166. 


On conviction, the defendants may be ordered to find sureties 
to keep the peace in addition to any other punishment. 
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CHAPTER IX. 
OFFENCKs BY OB RELATING 'to Pupiic SERVANTS. 
Brivery. 


Sect. 161, Public Servant taking Mlegal Gratification.- Who- 
ever, being or expecting to be a public servant, accepts 
or obtains or agrees to accept, or attempts to obtain from 
any person, for himself or for any other person, any 
gratification other than legal remuneration, as a motive 
or reward for doing or forbearing to do any official act, 
or for shewing or forbearing to shew, in the exercise 
of his official functions, favour or disfavour to any 
person, or for rendering or attempting to render any 
service or dis-service to any person, with the Legislative 
or Executive Government of India, or with the Govern- 
ment of any Presidency, or with any Lieutenant- 
Governor, or with any public servant, as such, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or 
with both. 

Explanatiwna.— Expecting to bea public servant.” Ifa 
person not expecting to be in office obtains a gratification 
by deceiving others into a belief that he is about to be in 
office, and that he will then serve them, he may be guilty 
of cheating, but he is not guilty of the offence defined in 
this section. 

“Gratification.” The word “ gratification” is not 
restricted to pecuniary gratifications, or to gratifications 
estimable in money. 

“Legal remuneration.” The words “legal remunera- 
tion” are not restricted to remuneration which a public 
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servant can lawfully demand, but includes all remunera- 
tion which he is permitted by the Government which he 
serves to accept. 


“A motive or reward for doing.” A person who 
receives a gratification as a motive for doing what he 
does not intend to do, or as a reward for doing what he 
has not done, comes within these words. 


Lllustrations, 


(a) A, a moonsiff, obtains from Z, a banker, a situa- 
tion in Z’s bank for A’s brother, as a reward to 
A for deciding a cause in favour of Z. A has 
committed an offence defined in this section. 


(b) A, holding the office of resident at the court of 
a subsidiary power, accepts a lakh of rupees 
from the minister of that power. It does not 
appear that A accepted this sum as a motive 
or reward for doing or forbearing to do any 
particular official act, or for rendering or at- 
tempting to render any particular service to 
that power with the British Government. But 
it does appear that A accepted the sum as a 
motive or reward for generally shewing favour 
in the exercise of his official functions to that 
power. A has committed the offence defined in 
this section. 

(c) A,a public servant, induces Z erroneously to 
believe that A’s influence with the Government 
has obtained a title for Z, and thus induces Z 
to give A money as a reward for this service. 
A has committed the offence defined in this 
section. 

Sect. 162. Talking a Grattjication, in order, by Corrupt or 
Tegal Means, to influence a Public Servani.—Whoever accepts, 
or obtains, or agrees to accept, or attempts to obtain, 
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from any person, for himself or for any other person, any 
gratification whatever as a motive or reward for in- 
ducing, by corrupt or illegal means, any public servant 
to do or to forbear to do any official act, or in the exercise 
of the official functions of such public servant, to shew 
favour or disfavour to any person, or to render or attempt 
to render any service or dis-service to any person with 
the Legislative or Executive Government of India, or 
with the Government of any Presidency, or with any 
Lieutenant-Governor, or with any publio servant, as 
such, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both. 


Sect. 163. Taking a (ratification for the Exercise of Personal 
Influence—Whoever accepts, or obtains, or agrees to 
accept. or attempts to obtain, from any person, for him- 
self or for any other person, any gratification whatever, 
as a motive or reward for inducing, by the exercise of 
personal influence, any public servant to do or to forbear 
to do any official act, or in the exercise of the official 
functions of such public servant to shew favour or 
disfavour to any person, or to render or attempt to 
render any service or dis-service to any person with the 
Legislative or Executive Government of India, or with 
the Government of any Presidency, or with any Lieuten- 
ant-Governor, or with any public servant, as such, shall 
be punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 


Illustrations. 


An advocate who receives a fee for arguing a case 
before a judge; a person who receives pay for 
arranging and correcting amemorial addressed 
to Government, setting forth the service and 
claims of the memorialist; a paid agent for a 
condemned criminal, who lays before the Gov- 


184 RECEIPT OF ILLEGAL GRATIFICATION. [OHAP. IX. 


ernment statements tending to shew that the 
condemnation was unjust—are not within this 
section, inasmuch as they do not exercise or 
profess to exercise personal influence. 


Sect. 164. Punishment for Abetment by Public Servant of the 
Offences above defined.—Whoever, being.a public servant, in 
respect of whom either of the offences defined in the last 
two preceding sections is committed, abets the offence, 
shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, 
or with both. 


Illustration, 


A is a public servant. B, A’s wife, receives a present 
as a motive for soliciting A to give an office to 
a particular person. A abets her doing so, B 
is punishable with imprisonment for a term 
not exceeding one year, or with fine, or with 
both. Ais punishable with imprisonment for a 
term which may extend to three years, or with 
fine, or with both. 


Sect. 165. Public Servant obtaining Valuable Thing without 
Consideration.—Whoever, being a public servant, accepts 
or obtains, or agrees to accept, or attempts to obtain, for 
himself or for any other person, any valuable thing, with- 
out consideration, or for a consideration which he knows 
to be inadequate, from any person whom he knows to 
have deen, or to be likely to be, concerned in any proceed- 
ing or business transacted, or about to be transacted by 
such public servant, or having any connection with the 
official functions of himself, or of any public servant to 
whom he is subordinate, or from any person whom he 
knows to be interested in or related to the person so con- 
cerned, shall be punished with simple imprisonment for 
a term which may extend to two years, or with fine, or 
with both. 


sxcté. 161-165.] RECEIPT OF ILLEGAL GRATIFICATION. 188 


Illustrations. 


(2) A, a collector, hires a house of Z, who has a set- 
tlement case pending before him. It is agreed 
that A shall pay fifty rupees a month, the 
house being such that, if the bargain were 
made in good faith, A would be required to pay 
two hundred rupees a month, A has obtained 
a valuable thing from Z without adequate 
consideration. 


(}) A,ajudge, buys of Z, who has a cause pending 
in A’s court, Government promissory notes at 
a discount, when they are selling in the 
market at a premium. A has obtained a valu- 
able thing from Z without adequate consi- 
deration. 

(-) Z's brother is apprehended and taken before A, 
a magistrate, on a charge of perjury. A sells 
to Z shares in a bank at a premium, when they 
are selling in the market at a discount. Z pays 
A for the shares accordingly. The money so 
obtained by A is a valuable thing, obtained by 
him without adequate consideration. 


Offences under Sects, 161, 162, and 164 are triable by the Court 
of Session, a Presidency Magistrate, or a Magistrate of the first 
class ; those under Sect. 163 by a Presidency Magistrate, or a 
Magistrate of the first class; and those unter Sect. 165 by a 
Presidency Mayistrate, ora Magistrate of the first or second class, 
A summons is to be weued in the firet instance. Police officers may 
not arrest without a warrant. Defendants are bailable. Not com- 
poundable. Sanction required under Sect. 197, Cr. P. 0. 1882, 
then the accused ts one of the public servants described therein. 


Charge under Sect. 161. 
1. That on or about the day of » A B, then 
being (or expecting to be) a public servant, to wit, ob=- 
tained for himself from one C D a gratification other than legal 
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remuneration, to wit, as a motive for doing an official act, 
to wit, . and that he thereby committed an offence punishable 
under Sect. 161 of the Indian Penal Code, and within, &c. 


9, That on the day and year aforesaid, the said A B, then 
being (or expecting to be) a public scrvant as aforesaid, obtained 
for himself from the said C D a gratification other than legal 
remuncration, to wit, the said § asa reward for shewing in the 
exercise of his official functions favour to the said C D, and that 
ho thereby committed an offence punishable under Sect. 161 of 
the Indian Penal Code, and within, &c. 


Roulence, 


Under Scct. 161 the prosecation must prove that the accused 
at the time of the commission of the alleged offence was, or expect- 
ed to be, a public servant; that he obtained or attempted to 
obtain, or agreed to accept, a gratification, i.e., some favour, for 
himself, or some ono elso ; and that tho object was that he should 
thereby be influenced in his official conduct. It must be noted 
that tho moaning of tho word “gratification’”’ is very wide; if an 
official induced a ian to marry his illegitimate daughter, for 
whom he wanted to provide, on tho promise that he would get 
him « good post under Government, there seems to be no reason 
why that should not amount to obtaining an illegal gratification. 


Under Sect. 162 the accused will be an outsider, and the 
proof will run on the same lines as under the last section, but the 
object for which tho gratification is given is that the accused 
was to use corrupt or illegal means towards a public servant 
to accomplish a certain object. Sect. 163 only differs from 
Sect. 162, in that the accused is to use his personal influence, and 
not corrupt or illegal means. 


The use of more personal influence will not be safficient to 
bring any person within these sections, nor any amount of per- 
guasion. Influenco must be accompanied by gratification, or 
must be the result of gratification. If persuasion were changed 
into threats, then that would constitute an offence under Sect, 189, 
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The words of all theso sections exclude the defenco that 
the gratification bargained for is to go to some third person, 
or that an officer is protected if he agrees to allow his 
official acts to be swayed by a gratification to be used for 
advancing some public object, such as a charity, scionce or 
religion. Therefore, a revenuc and police patel who agrees to 
accept money for the benefit of the village temple, as a motive 
for restoring some village Mahars to office, is puilty of an offence 
under Sect. 161; Limp. v. Appaji, B. Tt, 16 January, 1896, 

A person receiving ‘‘a gratification as a motive for doing what 
ho does not intend to do, or as a reward for doing what ho has 
not done,” as described in tho fourth explanation to Sect. 161, ante, 
p. 182, will not only havo committed an offence under that section, 
but will also bo guilty of cheating— in tho latter case, by virtue of 
the definition of cheating given in Soct. 415, and in the former, 
by virtue of that definition, coupled with illustration f, annexed 
to Sect. 415. 

With reference to this class of cases, it will be well to quote 
from Lord Mansfield’s judgment in the case of Ree v. Woudfall, 
) Burrows, 2667, what he says as to intent: “ Where an act in 
itself indifferent, if done with a particular intent becomes criminal ; 
there the intent must bo proved and found: but, where the act 
is in itself unlawful, the proof of justification lies on the defend- 
ant, and in failure thereof, the law implies a criminal intent.” 

The definition of the word “ judge” is given in Sect. 19, ante, 
p. 26, and that of “public servant”? in Sect. 21, wnte, p. 27. 
Act IX. of 1890, Sect. 137, Sub-sect. 1, extends the meaning of tho 
words ‘Government and public servant’ so as to include railway 
companies and their servants respectively, so far as relates to 
this chapter, but for no other purpose. ‘This provision was intro- 
duced in order to put a stop tothe large amount of bribery which 
was constantly taking place among railway servants in respect of 
contracts, and work done under contracts, &c. 

Act I. of 1876 provides that every telegraph officer shall he 
deemed to be a public servant for tho purposes of those five 
sections. 
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To ask for a bribe is to attempt to obtain it; and a bribe may 
be asked for as effectually in implicit as in explicit terms. 
Therefore, where B, who was employed as a clerk in the Pension 
Department, in an interview with A, who was an applicant for a 
pension, after referring to his own influence in that department, 
and instancing two cases in which, by that influence, increased 
pensions had been obtained, proceeded to intimate that anything 
might be obtained by Aar-rawat, and on tho overture being reject- 
ed, concluded by decluring that A would rue the rejection of B’s 
suggestions: it was held that the offence of attempting to obtain 
a bribe had been completed; mp. v. Balteu Sahai, I. lL. R. 
2 All, 253. A person who accepts, as a private person, a gratifi- 
cation for exerting his influence with a public servant is punish- 
able under Sect. 162; Jteg. v. Obvy Churn, 3 W. BR. Cr. 19. 


K, a police officer employed in acriminal court to read the 
diaries of cases investigated by the police, and to bring up in 
order each caso for trial with the accused and witnesses, after a 
case of theft had been decided, in which the accused were con- 
victed, and a sum of money, the proceeds of the theft, had been 
made over to the prosecutor, asked for and received from the 
prosecator, a portion of such money, not as a reward or motive 
for doing any of the acts described in Sect. 16], but as a dasturi ; 
and it was held that K was not punishable under Sect. 161, but 
under Sect. 165 ; Emp. v. Kampta Prasad, 1. L. R.1 All, 580. 


Where a complainant charged a person, who was one of the 
public servants mentioned in Sect. 167 of the Criminal Procedure 
Code, 1865, with committing acts which, if committed bya private 
individual, would have amounted to extortion, it was held that it 
was not illogal to treat the charge as one for extortion, and to 
proceed with the trial without having previously received the 
proper sanction for the prosecution, though it might have been 
more judicious to have treated it as an offence under Sect. 161 
of the Penal Code, and obtained the necessary sanction ; Reg. v. 
Parshram Keshav, ¢ Bom. H. C. Rep. C. C. 61. 


These sections apply directly to the persons who do, or would 
eventually, receive the gratification, but those who offer a gratifi- 
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cation which is not accepted are guilty, under English law, of an 
attempt to bribe, which offence is coinplete as soon as the offer is 
made ; Rew v. Vaughan, 4 Burr., p. 2501. Under the Penal Code, 
the person offering the bribe would at the moment of offoring it 
be guilty of the offence of abetting the receipt of an illegal grati- 
fication, by inciting the person to whom it was offered to receive 
it. If the bribe was accepted, the offerer would be guilty of abet- 
ment, both by inciting and aiding. 

The statute 5 and 6 Edwd. VI. c. 16 provides that any person 
who pays or offers money, &c., for an office shall immediately upon 
such payment or offer be adjudged incapable of occupying such 
office. This statute was, in Ree v. Vaughan, 4 Burr, p. 2500, hold 
not to extend to the Colonies ; but subsequently, the statute 4 
Geo. III. ¢. 126 extended its provisions to the Colonies and to 
all persons in the service of the Kast India Company ; and furthor 
made the receipt or payment of money for an office a mis- 
demeanour, and provided that if any chicf officer of a Colony, 
&c., was guilty of an offence under the statute, he should be tried 
for the same in the Court of Queen’s Bench at Westminster. The 
statute 2) and 22 Vict. c. 106, s. 64, further provides that all Acts, 
then applicable to servants of the East India Company, shall apply 
to all officers continued or appointed under that Act. Conse- 
quently all persons giving or offering 4 bribe for appvintment to 
an office under Government in India become at once incapable 
of holding that office, even though appointed to it, and are liable, 
even though the bribe be not accepted, to be punished fora 
misdemeanour in attempting to bribe. 

Under Sect. 165 the only matter to be proved, after it is shewn 
that the accused is a public servant, is that he obtained, or 
attempted to obtain, or agreed to accept some valuable thing for 
nothing, or for a consideration which left bim a profit, and that 
the person with whom he had the transaction was one with whom 
he was directly or indirectly transacting official business, or was 
likely to do so. 

Disoprpience BY Pustic SERVANTS. 

Sect. 166. Disobedience by Public Servant with intent to cwuse 

Injury.— Whoever, being a public servant, knowingly dis- 


190 DISOBEDIENCE BY PUBLIC SERVANTS, [cHap. IX. 


obeys any direction of the law as to the way in which 
he is to conduct himself as such public servant, intend- 
ing to cause, or knowing it to be likely that he will by 
such disobedience cause, injury to any person, shall be 
punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 


Tilustrations. 


A, being an officer directed by law to take property 
in execution, in order to satisfy a decree pro- 
nounced in Z’s favour by a Court of Justice, 
knowingly disobeys that direction of law, 
with the knowledge that he is likely thereby 
to cause injury to Z. A has committed the 
offence defined in this section. 


Sect. 167. Framing Incorrect Document.—Whoever, being 
a public servant, and being, as such public servant, 
charged with the preparation or translation of any docu- 
ment, frames or translates that document in a manner 
which he knows or believes to be incorrect, intending 
thereby to cause, or knowing it to be likely that he may 
thereby cause, injury to any person, shall be punished 
with imprisonment of either description for aterm which 
may extend to three years, or with fine, or with both. 


Offences under Sect. 166 are triable by a Pregudency Magistrate, 
or a Magistrate of the first or second class ;_ those wuler Sect. 167 
by the Court of Sesaton, a Presidency Magistrate, or by a Magis- 
trate of the first class. Defendants are bailable. Police officers may 
not arrest eithout a warrant, A summons should issue in the first 
instance. Not compoundable. Sanction required under Scct. 197, 
Or. P. C., 1882, for the prosecution of the public serrants described 
therew. 

Evidence. 

Prove that the defendant is a public servant, and that he did 
the act laid in the charge, Prove, also, that the act has done injury, 
or that it was likely to the knowledge of the defendant to do 
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injary, or that he intended that it should cause injary to some 
person. If itis one which was likely to do injury, the knowledge 
of the defendant may be inferred, especially if, from his official 
position, he ought to know what the result of his act would be 
likely to be. The injury must be, within reasonablo limits, the 
‘direct result of the act. Thus, the mistranslation of a document 
so as to convict a prisoner would come within Nect. 167, as the 
conviction would be the immediate result of the act; but a mis- 
translation so as to acquit a prisoner would not, as tho injury 
caused by tho result to the Queen, tho nominal prosecutor, or to 
the real prosecutor, would not be sufficiently direct and immediate. 
Such a case would bo met by Sect. 218. 


For other cases of disobedionce by public servants, sce Sects. 
217-220, post. 


Act XV. of 1872, Sect. 72, provides that a Marriage Registrar 
issuing a certificate for marriage at tho timos spocified therein 
shall be doemed to have committed an offence under Soct, 166. 


Posiic Servant Terapia, &c. 


Sect. 168. Public Servant engaging in Trade.— Whoever, 
being a public servant, and being legally bound, as such 
public servant, not to engage in trade, engages in trade, 
shall be punished with simple imprisonment for a term 
which may extend to one year, or with fine, or with 
both. 


Sect. 169, Public Servant unlawfully bidding for Property, 
Whoever, being a public servant, and being legally 
bound, as such public servant, not to purchase, or bid for 
certain property, purchases or bids for that property, 
either in his own name orin the name of another, or 
jointly or in shares with others, shall be punished with 
simple imprisonment for a term which may extend. to 
two years, or with fine, or with both; and the property, 
if purchased, shall be confiscated. 
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Offences under these Sects. are triable by a Presidency Magistrate, 
or a Magistrate of the firet class. Defendants are bailable. Police 
officers may not arrest without a warrant, A summons should issue 
in the firat instance. Not compoundable. Sanction required under 
Sect. 197, Cr. P. C., 1882, for the prosecution of the public servants 
described therein. 


Charge of Trading. 
That you, on or about the —_ day of , at , being 
a public servant, to wit, , and being as such public 


sorvant legally bound not to engave in trade, did engage in trade; 
and that you have thereby committed au offence punishable under 
Sect. 168 of tho Indian Penal Code, and within, &c. 


Evulence. 


Prove that the defendant was a public servant at the time of 
the commission of the alleged offence. The fact of his being 
prohibited tu trade or to purchase certain property is a matter of 
which judicial notice will bo taken by the courts, as it will appear 
from regulations or Acts. The following are some of the Acts 
by which trading is prohibited to public servants :—Persons em- 
ployed in the collection of revenue or administration of justice in 
Bengal, Hehar, and Orissa, 38 Geo. IIc. 52, 8. 187; Adminis- 
trator-General, Act II of 1874, Sect. 10 ; Forest Officors, Act VIT 
of 1878, Sect. 74 ; Police Officers, Act V of 1861, Sect. 10 ; Act 
XAIV of 1859, Sect. 19 ; and Bow. Act VII of 1867, Sect. 11 ; 
Officers of Presidency Banks, Act XI of 1876, Sect. 34; and 
Act V of 1879, Sect. 3; Revenue Officers, Bom. Act V of 1879, 
Sect. 31 ; Mad. Reg. I of 1808, Sect. 40 ; Mad. Reg. II of 1803, 
Sect. 64; and Bong. Reg. II of 1793, Sect. 18 ; Judges and 
Officers of the Presidency Court of Small Causes, Act XV of 
1882, Sect. 15 ; Officers of the High Court and Insolvent Court, 
Act XV of 1848, Sects. 1 to 3. 


PRETENDING TO BE A Pusiic SERVANT. 
Seot. 170. Personating a Public Servant—Whoever pre- 
tends to hold any particular office as a public servant, 
knowing that he does not hold such office, or falsely 
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personates any other person holding such office, and in 
such assumed character does or attempts to do any act 
under colour of such office, shall be punished with im- 
prisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Sect. 171. Wearing Garb of Public Servant.—Whoever, not 
belonging to a certain class of public servants, wears any 
garb, or carries any token resembling any garb or token 
used by that class of public servants, with the intention 
that it may be believed, or with the knowledge that it is 
likely to be believed, that he belongs to that class of 
public servants, shall be punished with imprisonment of 
either description for a term which may extend to three 
months, or with fine which may extend to two hundred 
Rupees, or with both. 


Triable by any Magistrate. Police officers may arrest tcithout @ 
warrant. Defendants are bailable, A warrant should issue in the 
firat instance under Sect. 170, and a summons under Sect, 171, Not 
compoundable. 

Evidence. 

The remarks on Sect. 140, ante, p. 155, are also applicable to 
Sect. 171. If property be obtainod by means of the assumed 
garb, it will be cheating, although nothing pass in words; 2. v. 
Barnard, 7 C. and P. 784 ; and tho same will bo the rosult ifa 
person committing an offence under Scct. 170 obtains any pro- 
perty, or otherwise brings his acts within the definition of 


cheating. 
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CHAPTER X. 


Or Contemp? oF THE Law¥un AvuTuORITY oF 


Pusuiic SERVANTS. 


DisoBEDIENCE To Summons, &c. 


Sect. 172. Alsconding to avuid Service of Summons.—Who- 
ever absconds in order to avoid being served with a 
summons, notice, or order proceeding from any public 
servant, legally competent, as such public servant, to 
issue such summons, notice, or order, shall be punished 
with simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both; or if the summons, notice, 
or order is toattend in person or by agent, or to produce 
a document in a Court of Justice, with simple imprison- 
ment for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 


Sect. 178. Preventing Service of Summons.—Whoever in 
any manner intentionally prevents the serving on him- 
self, or any other person, of any summons, notice, or 
order proceeding from any public servant legally compe- 
tent, as such public servant, to issue such summons, 
notice, or order, or intentionally prevents the lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, notice, 
or order from any place to which it is lawfully affixed, or 
intentionally prevents the lawful making of any procla- 
mation, under the authority of any public servant legally 
competent, as such public servant, to direct such procla- 
mation to be made, shall be panished with simple impri- 
sonment for a term which may extend to one month, or 
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with fine which may extend to five hundred Rupees, or 
with both; or, if the summons, notice, order, or proclama- 
tion is to attend in person or by agent, or to produce a 
document in a Court of Justice, with simple imprison- 
ment for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 


Sect. 174. Non-attendance in obedirnee to an Order from a 
Public Servant.— Whoever, being legally bound to attend in 
person or by an agent at a certain place and-time in obe- 
dience to a summons, notice, order, or proclamation 
proceeding from any public servant legally competent, 
as such public servant, to issue the same, intentionally 
omits to attend at that place or time, or departs from the 
place where he is bound to attend before the time at which 
it is lawful for him to depart, shall be punished with 
simple imprisonment for a term which may extend to one 
month, or with fine which may extend to five hundred 
Rupees, or with both; or if the summons, notice, order, or 
proclamation is to attend in person or by agent in a 
Court of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Illustrations. 


(«) A, being legally bound to appear before the 
Supreme Court at Calcutta, in obedience to a 
subpena issuing from that Court, intentionally 
omits to appear. A has committed the offence 
defined in this section. 


(t) A, being legally bound to appear before a Zillah 
Judge, as a witness, in obedience to a summons 
issued by that Zillah Judge, intentionally omits 
to appear. A has committed the offence 
defined in this section. 


* 
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Sect. 175. Omission to produce a Document.—Whoever, 
being legally bound to produce or deliver up any doct- 
ment to any public servant, as such, intentionally omits 
so to produce or deliver up the same, shall be punished 
with simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both; or if the document is to 
be produced or delivered up to a Court of Justice, with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 


Illustration. 


A, being legally bound to produce a document before 
a Zillah Court, intentionally omits to produce 
the same. A has committed the offence defined in 
this section. 

Offences under Sects. 173 and 178 are triable by a Presidency 
Magistrate, vr a Magistrate of the first or secund class, except under 
Sec. 175, tw cases where the offence ix committed in a Court, and 
then by that Court, subject to the prortstuns of Chap. XXXV., Cr. P. 
C., 1882; offences wader Secta, 172 and 174 are triable by any 
Magisirate, A summons should issue tn the first instance. Police 
officers may nwt arrest without awarrant. Defendants are bailable. 
Not compoundable. Sanction required under Sect. 195 (a), 
Or. P. C., 1882. 


Evidence. 


Under Sect. 172 a question might arise, whether a person hear- 
ing that a summons was about to be applied for against him, and 
absconding befure it was issued, would be guilty of an offence. 
Looking, howover, to tho fact that the absconding is an offence 
because it is a contempt of the lawful authority of a public servant, 
which, of course, cannot be contemned until it has been exercised, 
and also taking into consideration the words of the latter half of 
the section, the most reasonable construction is, that there must 
be some juilicial action on the part of the public servant before 
this offence can be committed, sach as an application to him for 
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the issue of a summons, which he has granted ; and it has been 
decided in Madras, in conformity with the foregoing opinion, 
that to abscond, in order to avoid service of a summons which 
has not been issued, is not an offence under this section, but 
that it must be shewn that a summons, notice, or order has 
actually been issued, and that the accused knew or had reason 
to believe that this was the case ; Madapust Srinivasa v. Reg,, 
I, L. BR. 4 Mad. 393. As to the latter point, see also Reg. y. 
Ramtonoo Singh, 12 W. BR. Cr. 49. Absconding does not neces 
sarily imply change of place, but may bo effected by conceal- 
ment. Ifa person conceals himself before process issues and 
remains concealed after it has issued, he absconds; Madapust 
Srinivasa v. Iteg., wbi sup. 

The statement by a magistrate that a summons might issue has 
been held equivalent to its actual issue, as far as respects an 
application, which must be made within a certain time in order 
to be acted on afterwards; Putts v. Cumbridge, 27 I, J. N.S. 
M. C. 62. 

A warrant is neither a summons, notice, or order undor this 
section, as it is addressed to the officer who has to execute it, 
and not tothe porson whose attendance is required; fteg. v. 
Womesh Chunuler, 5 W. R. Cr. 71; and absconding to avoid 
arrest does not come under Sect. 172; Emp. v. Lakshmi, B. BR, 
24th February 1881 ; sce, also, Reg. v. Zahoor, 4.N. W. RB. 97. 

Under Sect. 178 the summons must have issued, and be about 
to be served, or the proclamation must be about to be made, in 
order to the commission of an offence, or else the summons, if 
not to be served personally, must be about to be affixed to some 
lawful place. In these cases the intentional nature of the act 
charged will be inferred from the act itself, and the mode in 
which it is done. The refusal by an accused person to sign a 
sommons intended to be served upon him, does not constitute 
the offerce of intentionally preventing the service of a summons 
on himself ; Reg. v. Kalya, 5 Bom. H. C. Rep. 0. C. 84 ; follow- 
ed in In re Bhoobuneshwar, I. L. BR. 3 Cal. 621; and in Emp. v. 
Krishna Gobind, I. L. R. 20 Cal. 358. The refusal to receive s 
summons is not a preventing of the service of the summons, for if 
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it be tendered and refused, the service is good ; Reg. v. Khusal 
Purbhudas, B. R. 15th July 1869; Reg. v. Punamalai, I. L. RB. 
5 Mad. 199. After service of a summons the throwing it down 
by an accused is no offence; Reg. v. Arumuga Nadan, tb. 200, n. 

Under Sects. 174 and 175 it must be shewn that a summons, 
notice, or order has issnod from some court or public servant 
authorised to issue it, or that a proclamation has been made by 
the proper authority, commanding the defendant to uppear at a 
certain time and place, with or without a document; In re Shib 
Porsatlt Chuckerbutty, 17 W. R. Cr. 38; 7 Mad. H. C. Rep. Cr. Be. 
14, 43. Where a summons did not mention the place or the time 
of day at which tho person summoned was required to attend, it 
was held that he could not be convicted under Sect. 174 for non- 
attendance in obedience to the summons; Emp. v. Ram Saran, 
1.0. 8.5 Au. 7; 7 Mad. H.C. Rep. Cr. R. 14, 43. It is not an 
offence under Sect. 174 to disobey a summons issued by a 
British Magistrate directing the person summoned to appear 
before him at a place outside British India; Emp. v. Paranga, I. L. 
R. 16 Mad. 468, It must then be shewn that the summons has 
been served upon him, or that the proclamation has come to his 
notice, and proof must be given that he was not present at the 
time and place mentioned in the summons or proclamation, or 
that being present, he refused to deliver up the documents 
required. [lis omission to attend must be intentional, or his 
departure must be wilful ; In re Sutherland, 14 W. R. Cr. 20; 
where a witness was summoned for a particular day, but, not being 
at home, did not receive or hear of the summons till after that day, 
it was held that he could not be fined for non-attendance, because 
he did not afterwards appear and state his reason for non-attend- 
ance; Reg. v. Ungun Lall, 1 N. W. Ed. 1878, 303; but if it is proved 
that a summons was served upon him, and that he understood it, 
and knew when and where to attend, his absence will be inferred 
by the conrt to be intentional, unless and until he can shew it was 
accidental, or unless the circumstances adduced in evidence 
themselves shew it to be such; but the court in these cases ought 
not to be hasty in drawing an inference unfavourable to the ac- 
cased, but to search for facts from which the intentional absence 
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may be positively inferred. The acoused was summonod by a 
magistrate to appear on a certain day at 10 a. m. to answer 
a criminal charge, and attended at the proper time, but not 
finding the Magistrate in Court, waited a few minutes only 
and then left, posting up a notice on the wall of tho 
Court stating that he had attended in Court, and giving 
the reason for his leaving, The Magistrate, who had been 
engaged in other public business, took his seat at 11, and the 
defendant, not answering then to his name, was prosecuted and 
convicted under this section. The defendant contonded that he 
had obeyed the summons, as it did not direct him not to depart 
without the leave of the Conrt, but it was held that the purpose of 
the attendance was not fulfilled until the charge was answered, 
and that, as the accused had not waited a reasonable time, he was 
rightly convicted; Hmp. v. Kisan Bapu, I. fi, ft. 10 Bom. 98. 
This case differs from In re Sutherland, 14 W. R. Cr. 20, in the 
time during which the defendant waited, Jn the case of a refusal 
or omssion to produce a document, he must have been served with 
a subpwena cucea tecum to produce that document, or else be in 
court with the document in his possession, and must in either 
case be asked for it, and his refusal to produce it, or his 
not accounting for its non-production, will be evidence of 
intentional omission. It must also be shewn that the document 
was one which he was legally bound to produce in court, 
for although there are many documents which a witness 
is bound tg produce in court for the court to examine, if 
necessary, and determine whether they ought to be delivered 
up or shewn to the party requiring their production, yet there 
are others, such as State documents, which the court has no right 
to inspect, but must accept their description from the officer 
who has the custody of them. If the case be one of a person 
who is bound by any general law to deliver any document or 
class of documents to a public servant, the mere omission to 
conform to thé requirements of the law may amount to an inten- 
tional omission, but the surrounding circumstances must be very 
strony to justify a conviction without a previous demand on the 
part of the person to whom it is to be delivered. 
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Under the old Code it was held that the mere shewing of a 
summons to a witness is not a sufficient service; the original 
should be left with him, or else shewn to him, and a copy left 
with him; Reg. v. Karsanlal Danatram, 5 Bom. H. 0. Rep. 
C. C. 20, For the rules for the service of a summons at present 
in force, see Sects. 68 to 70, Cr. P. Code, 1882. Even although 
in an Act there may be no provision for an original and duplicate 
summons, and that the latter should be left with the person sum- 
moned, yet the summons should be left with, and not merely 
shown to, the person on whom it is to be served and then taken 
away; In re Kuppan, [. LE. R. 11 Mad. 137. A witness was 
summoned to attend on a certain day to give evidence before the 
judge of a Small Cause Court; but before that day the case was 
postponed, and no fresh summons or notification of postponement 
was served upon the witness; consequently, he did not attend 
when the case was heard, and was fined; but it was held that, not 
having been re-summoned, the witness was not bound to attend ; 
In re Sreenath Ghose, 10 W. R. Or. 38. The accused was 
summoned as a witness in a case to be heard on the 27th May. 
The summons was not served personally on the accused, but 
affixed to the door of his house. On the appointed day the case 
was not taken up, but was adjourned by public proclamation 
till the 5th June, and on this latter day the accused failed to 
attend. There was no evidence that the summons had been 
brought to the knowledge of the defendant, so as to require 
him to attend on the first occasion, and it was held that there 
was no evidence of the commission of an offence under Sect. 174. 
It was also held that the adjournment of a case by proclamation 
is irregular, and that a magistrate ought to give special notice 
to the parties of the date to which a case is adjourned; 
6 Mad. H. C. Rep. App. 29. A verbal order, however, 
given to a person in court to attend on a subsequent day is 
sufficient; Reg. v. Guman Parthan, B. R. 12th June 1878; 
& Mad. H. C. Rep, App. 15; and so is the verbal order of 
a Village Magistrate in Madras, although no process has 
previously been issned for the person’s attendance; 7 Mad. 
H.C. 


sects. 172-175.] DISOBEDIENCE TO SUMMONS. 201 


If the summons be to attend etther in person or by agent, preater 
care will be necessary in proving the intentional omission, as tho 
party summoned may have instructed an agent, and the agent may 
have omitted to attend; and if any inferior servant of a court bo 
refused permission to attend in answer to the summons of another 
court, that is not an intentional disobedience; Jn re Sreenath 
Ghose, ubi sup. 

Sect. 174 does not apply to the case of a defendant escaping 
from custody under a warrant in execution of a decree of a civil 
court ; Req. v. Sardar Pathu, 1 Bom. IH. C. Rap. 38. Dis- 
obedience to a proclamation would be punishable under this 
section; 1 KOC. C. Cr. G2: and an accused person who has for- 
feited his bail bond may be proceeded against under this section, 
although his sureties have paid the amount of their recoyni- 
sances 3 Reg. vy. Tujeomiuldy Lahorec, 10 W. BR. Cr. 4. 


A magistrate cannot take cognisance of an offence under Sect. 
174 committed against his own court, but is bound to send tho 
case for trial before another Magistrate ; Meg. ve Chunder Shelur 
Rey, 13 WW. RB. Cr. 66. A Mahalkari, invested with the powers 
of a second class subordinate magistrate, cannot issue @ summons 
under Sect. 8 of Act XI of 1813; and, therefore, a person 
cannot be convicted under Sect. 174 of the Penal Code for 
having disobeyed a summons so issued ; Reg. v. Venkagi Bhaakuy, 
8 Bom. H.C. Ren. C. 0.19. Further, tho chairman of a muni- 
cipal commission, appointed under Act XXVI of 1850, although 
n public servant, is not legally competent, a3 such, to issue an 
order for attendance before himself; consequently, the disobe- 
dience of such an order is not an offence under this section ; Lirg 
v. Pursho'am Valji, 5 Bom. H.C. Rep. C. 0.38. 10 certain cases, 
however, the municipal authorities may issue summonses, disobedi- 
ence to which 15 punishable under one or other of these sections; 
Fee Mad. Act V of 1878, x. 165; Bum Act JI] of 1672, s, 112. 

By the Criminal Tribes Act, 137], Act XXVII of 187), Sect. 
9, any member of any such tribe, gang, or class who, without 
lawfal excuse, the burden of proving which shall lie upou him, 
shall fail to appear according tv such notice as is provided in the, 

2d P. cc. 
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Act, or who shall intentionally omit to furnish such information 
as is provided for by that Act, or who shall furnish, as true, 
information on the subject which he knows, or has reason to 
believe, to be false, shall be deemed guilty under the first parts 
of Seots. 174, or 176, or 177 of the Indian Penal Code respec- 
tively, as the case may be. 


A person disobeying the summons of a Coroner to attend and 
give evidence is guilty of an offence under Sect. 174 ; Act IV of 
1871, Sect. 17. A porson failing to attend before the Collector 
in respect of land he is about to acquire is guilty of an offence 
under Scct. 175 ; Act X of 1870, Sect. 10. 

Omission To Give Invormation, &c. 

Sect. 176, Omission to give Notice or Information, —Who- 
ever, being legally bound to give any notice, or to furnish 
any information on any subject to any public servant, as 
such, intentionally omits to give such notice, or to fur- 
nish such information in the manner and at the time 
required by law, shall be punished with simple imprison- 
ment for a term which may extend to one month, or with 
fine which may extend to five hundred Rupees, or with 
both; or if the notice or information required to be 
given respects the commission of an offence, or is requir- 
ed for the purpose of preventing the commission of an 
offence, or in order to the apprehension of an offender, 
with simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 

Sect. 177. Furnishing False Information —Whoever, be- 
ing legally bound to furnish information on any subject 
to any public servant, as such, furnishes, as true, infor- 
mation on the subject which he knows, or has reason to | 
believe, to ,be false, shall be punished with simple im- 
prisonment for a term which may extend to six months, 
or with fine which may extend to one thousand Rupees, 
or with both ; or, ifthe information which he is legally 
bound to give respects the commission of an offence, or 


sects. 176, 177,] OMISSION TO GIVE INFORMATION. 203 


is required for the purpose of preventing the commission 
of an offence, or in order to the apprehension of an 
offender, with imprisonment of either description fora 
term which may extend to two years, or with fine, or 
with both. 


« Beplanation.—In section 176 and in this section the 
word ‘ offence’ includes any act committed at any place 
out of British India, which, if committed in British 
India, would be punishable under any of the following 
sections, namely, 302, 304, 382, 392, 393, 394, 395, 396, 
397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 
460; and the word ‘ offender’ includes any person who is 
alleged to have been guilty of any such act.” 

[llust) cttons. 


(1) A, a landholder, knowing of the commission of a 
murder within the limits of his estate, wilfully 
misinforms the magistrate of the district that 
the death has occurred by accident in conse- 
quence of the bite of a snake. Ais guilty of 
the offence defined in this section. 


() A, a village watchman, knowing that a consider- 
able body of strangers has passed through his 
village in order to commit dacoity in the house 
of Z,a wealthy merchant residing in a neigh- 
bouring place, and being bound under Clause 5, 
Sect. 7, Regulation III, 1821, of the Bengal 
Code, to give early and punctual information 
of the above fact to the nearest police station, 
wilfully misinforms the police officer that a 
body of suspicious characters passed through 
the village with a view to commit dacoity in a 
certain distant place ina different direction. 
Here A is guilty of the offence defined in this 
section. 

Triable by a Presidency Magistrate, or a Magistrate of the 

Jirat or second class. A summons shoul issue in the first instance, 
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Police officers may not arrest without a warrant. Defendants are 
batlable. Not compowwlalle. Sanclion required under Sect. 195, 
Cr. yee C., 1882. 


Evidence. 


These sections only apply to persons upon whom by law an 


obligation is imposed to furnish certain information to public 
servants, and who dafenfionadly commit a breach of sach obliga- 


tion; Ture Phool Chund, 16 W. R, Cr, 85; see, also, Limp, v. 
Appayya, 1. 4. dt. 14 Mad. 484; but they should not be put m 
force if the public servants have already obtained the information 
from other sources; damp. v. Sashi Bhusan, I. L. BR. 4 Cal. 628 ; 
Jnice Landya, fob. Re 7 Mad, 496, inp. v. Gopal Stugh, 
ID, R20 Cal. 816; followed in Limp. ve. Sada Nandtha, By R., 
Lith September 1893, The explanation to Sect. 177 was added 


by Act IIL. of 1894. 


The legal obhgation to furnish information arises under various 
Acts relating to the public revenue, as, for instance, the 
Income Tay Act, which requires returns to be made, infore 
mation to be furnished, &e. So also the Registration Act 
provides thet every person shall be legally bound to furnish 
information as tu the exeeution, &e., of documents tendered 
fur registration to the registering officer when required so to 
do. Other laws also require persons to give notice of various 
matters to pubhe servants. Sect. 41 of the Criminal Procedure 
Code, 1822, tor instance, reqaires all persons to give mformation 
of certain offences therein specified. Such laws as those last 
mentioned wall often be found to be excepted from the operation 
of the Penal Code by the fifth section, as being special or local 
laws in which provision is made for the punishment of infrac- 
tions of their provisions, 

Under Sect. 2.77 of the Indian Succession Act, and Sect. 98 of 
tho Probate and Administration Act, 1881, as amended by Act VI 
of 1889, Sects. ¢ and 15, an executor or administrator who 
intentionally omits to exhibit an inventory or account of the assets 
of the estate come to his hands, on being required so to do by the 
Court, commits an offeuce under this section, 
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The latter portion of these two sections, 176 and 177, nay 
include many acts which are similar to those provided for by 
Sects. 118-120, ante, pp. 134 to 136. 


In order to support a conviction under Sect. 176 against a 
person for not giving information of an occurrence falling within 
the provisions of Sect. 45, cl. (7), of the Criminal Procedure Code, 
18kz, it is not necessary to shew that the death actually occurred 
on his land, when the circumstances disclosed shew that a dead 
body was found on the land of the accused under circumstances 
denoting that the death in all probability was sudden, unnatural, 
or suspicious, the finding of the body on the land being a circum- 
stance from which the court was justified in inferring that the 
death took place there; Mafuki Misser ve limp., 1. d. Jt. 11 Cal, 
619, A village moonsif is bound by Sect. 8 of Rog. NT of 1816, 
which provides that “heads of villages shall reciprocally con 
municate any information which they may receive of offences 
committed; . 0... and shall co-operate in all things for the 
apprehension of the offenders, and the general security of the 
country”; and is, therefore, bound to report all offences, although 
not enumerated in Sect. 59 of the Criminal Procedure Code, 
1872; (Sec. -+hof Act X. of 1852) 5 Mad. HC, Rep, App. 3) 32 Mad, 
Ju. 239. The owner or occupier ofa house ina village is not bound 
under Sect. 45, Cr. P.C., 1882, to report the occurrence therein 
of any sudden death ; Amp. v. Achutha, I. hi. BR. 12 Mad, 92. 


When a charge is made of neglect to inform the polico of the 
presence of a proclaimed offender, it must be proved that the 
offender was actually proclaimed, and that the proclamation came 
to the knowledge of the accused; /n re Pandya, Ll. Bt. 
7 Mad, 436, 

A harnam is a private person in respect of Sect. 176 and Sect. 
202, there being no law binding him in any special way to report 
or prevent crime; be is, therefore, not punishable for not report- 
ing the commission of a crime not enumerated in that section of 
the Criminal Procedure Code before mentioned; 3 Mud. H.C. 
Rep. App. 31; 2 Mad. Jur. 289. Sect. 177 does not apply to the 
case of any person who, examined by a police officer, makes 4 
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false statement, but only to cases where, by law, landholders or 
village watchmen are bound to give information, and to other 
analogous cases; Rey. v. ukhee Singh, 12 W. R. Cr. 23. Where 
a person, not legully bound to furnish information of an offence, 
falsely informs the police that such an offence has been com- 
mitted, without intending to cause injury or annoyance to any 
particular person, he has committed no offence under Nect. 177 ; 
Reg. v. Saraji Mohun, B. It. 10th July 1873. Sect. 177 embraces 
every case in Which 6 subordinate may seek to impose false informa- 
tion upon his superior; therefore, where certain vaccinators 
made false returns to their superiors, it was held that as the 
defendants were public servants, and part of the duties thoy 
undertook was to mako true returns to their official superior, to 
make false returns was an offence; 6 Mal, H.C. Rep. App. 48, 
Soe, also, Jn re Phool Chund, 16 W. R. Cr. 35. To mako a false 
entry ina diary kept by a Government servant and sent to his 
official superior in pursuance of departmental order is an offenco 
within Sect. 177; In re Virasami, 1. Ll. R. 4 Mad. 144. The 
case of In re Virasami was disapproved of in hmp. v. Appayya, 
I, i. BR. 14 Mad. 484, and it was there held that u person was 
“legally bound”? to do whatever it was illegal for him to omit, 
as defined in Sect. 43, anfe, p. 3%, and nothing else; and that 
mere disobedience of departmental rules not having the forco of 
law is not “illegal.” 


In order to bring an accused under the second branch of Sect. 
177, it is necessary that the false information given should bo 
with respect to the commission of some particular offence, and not 
of offences in general; Panatulla v. Emp. 1. L. R.15 Cal. 386; 
therofore, a constable whose duty it was to ascertain on his 
rounds whether certain notoriously bad characters were in their 
houses or not, fulsely reported that they were, it was held that 
the offence fell within the first branch of this section ; +b, 


A man named Yesu gave the accused four annas with which 
purchase for him (Yesu) astamp. When the stamp-collectorask 
the accused for his name, he said, “ Yesu,” instead of giving his own 
name. It was held that this amounted to the offence of giving 


sects. 176, 177.) | REFUSING To TAKE OATH, & 907 


false information under Sect. 177, and was not cheating by per- 
sonation; Reg. v. Raghojt, 8 Bom. H.C. Rep. C. C. 42, This 
decision was under the Stamp Act, 1862, which required the 
stamp vendor to write the name of the purchaser on tho back of 
the stamp, though it did not require the purchaser to give his own 
name. The Stamp Act, 1879, does not contain a similar provi- 
sion ; consequently, it has since becn held that the purchaser of s 
stampod paper, not being bound by any law or rule having 
the force of luw to furnish information to the stamp vendor, is 
not punishable under Sect. 177, if he gives a falso name; Jn re 
Paramaya, B. RR. 19th February 1885. A certain porson attempt- 
ed to get himself admitted into the police of a district by giving 
certain information, which he knew to be false, to the District 
Superintendent of Police; it was held that he had not commit- 
ted an offenco under Sect. 177; Emp. v. Dwarka Tersad, 
ILL, R.6 All. 97. 


In these two sections the word “ offonce” denotes anything 
punishable under the Penal Code, or nuder any special or local 
law, provided that the thing punishable under such special locul 
law is punishable with imprisonment for six months or upwards, 
whether with or without fine; Sect. 40, anie, p. 38. 


Seo ante, p. 201, for a note on the Criminal] Tribes Act. 
A eunuch refusing to give information or giving false information 
as to his property is punishable under theso sections; Act XXVII 
of 1871, Sect. 30. 


ReEFosina To Take Oath, &c, 


Sect. 178. Refusing to take Onth.—Whoever refuses to 
bind himself by an oath to state the truth, when requir- 
ed so to bind himself by a public servant legally compe- 
tent torequire that he shall so bind himself, sball be 
punished with simple imprisonment for a term which 
may extend to six months, or with fine which may ex- 
tend to one thousand Rupees, or with both. 


Sect. 179. Refusal to answer Questions.—Whoever, being 
legally bound to state the truth on any subject to any 
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public servant, refuses to answer any question demand- 
ed of him by such public servant in the exercise of the 
legal powers of such public servant, shall be punished 
with simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 


Sect. 1£0. Refusal to sly n Statement.—W hoever refuses to 
sign any statement made by him, when required to sign 
that statement bya public servant legally competent 
to require that he shall sign that statement, shall be 
punished with simple imprisonment for a term which 
may extend to three months, or with fine which may 
extend to five hundred Rupees, or with both. 


Triable by the Cowt in hich the offence ia commitied, subject to 
the provisions of Chap, NXAV of the Criminal Procedure Cade, 
1882, or tf not committed inca Court, by a Presidency Magistrate, 
or a Magistrate of the first or second clase, aL summons should 
fxane inthe first tnstanee. Police officers may not arrest without a 
warrant, Defendants are bailable, Not compoundacle. Sanetiun 
required under Sect, 18, Cr. P. C., 1882. 


Euvulence. 


Prove the tendering of the oath, the demand of the question, 
or the requirement of the signature, as the case may be. The 
mere omission on the part of any person to do any one of these 
acts is not punishable; there must have been a positive refusal, 
which necessitates & previous demand, before a conviction can 
take place. The power of a public servant to require the doing 
of such acts is fixed by public authority, and will, therefore, in 
most cases, be a matter of which the court will take judicial 
notice, 

Under Sect. 165 of the Indian Evidence Act, 1572, a judge may 
ask any question he pleases about any irrelevant fact, if he does 
so in order to discover or to obtain proper proof of relevant facts. 
Where, however, au irrelevant question is asked, not with that 
object, but with a view to a subsequent criminal proceeding 
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against the person asked, and he objects to answer it, the objec- 
tion is reasonable, and he cannot be convicted under this section; 
Emp. v. Hari Lakshman, I. L, R. 10 Bom, 185, See, also, Jn ve 
Ganesh Narayan, 1. L. R. 13 Bom, 600, 


A refusal by an accused person to sign a statement made by 
him in answer to questions put by the Court docs not como under 
Sect. 180; Emp. v. Sirsapa, I. L, BR. 4 Bom, 15. 


Persons refusing to give evidence under the Public Gambling 
Act are punshablo under Sects. 173 and 179; Bombay Act ITT, 
of 1866, Sect. 9. A witness at a Coroner's inquisition refusing 
to sign his deposition is punishable under Sect, 180; Act IV. of 
1871, Sect. 20; but not a witness refusing to sign a deposition 
in any other case; 6 Mad, Jl. C. Rep. App. 14. 


It is provided by the Indian Oaths Act, 1873, tnat Sect. 178 
is to be read as if tho words “ or affirmation” were inserted after 
the word “oath.”’ 


Farse STATEMENT ON Oatu, 


Sect. 181, Fulse Sfatement on Outh—Whoever, being 
legally bound by an oath to state the truth on any subject 
to any public servant or other person authorised by law 
to administer such oath, makes to such public servant 
or other person as aforesaid, touching that subject, any 
statement which is false, and which he either knows or 
believes to be false, or does not know to be true, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also be 
liable to fine. 

Triable by the Court of Sesaton, Presidency Magistrate or Magia- 
frate of the first class, A warrant should issue in the first matance. 
Police officers may not arrest without a warrant. Defendants are 
batlable. Not compountalle, Sanction required unter Sect. 196, 
Cr. P. C., 1882. 

Charge. 

That you, on or about the day of , at , being 

legally bound by an oath to state the trath on a certain subject, 
27 pc. 
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to wit, , to a public servant (or person) authorised 
by law to administer such oath, to wit, , did make to 
such public servant (or person) as aforesaid, touching that subject, 
a statement which was false, and which you knew at the time 
you so made it to be false, to wit, ; and that you have 
thereby committed an offence punishable under Sect. 181 of the 
Indian Penal Code, and within, &c. 


Evilence, 

The evidence under this section will be the same as that under 
Sect. 198, except that the false statement must be made in the 
course of proceedings other than judicial proceedings; Reg. v. 
Bulorum, 7 W. 2. Cr. 104.) The word oath is defined in Sect. 51, 
ante, p. 40. The Oaths Act, 1873, provides that this section is 
to be read as if the words “or affirmation ’’ were inserted after 
the word “oath.” 


A person is not legally bound to state the truth, where the 
officer who adminters the oath is trying a case wholly beyoud 
his jurisdiction ; Leg. v. Anmly Chetty, 20 Mad. H.C. Rep, 438; 
Emp. v. Nu Ali, 1. LD. BR. Al. 17. Nor is a person bound by 
law to state the truth when before an officer who, although 
empowered to conduct an enquiry, is not empowered to adminis- 
ter an oath to that person. A pleader, whoso conduct was being 
enquired into under the Legal Practitioners’ Act, ought not to be 
called upon to make a statement on solemn affirmation, but if he 
does so make any statement he cannot be convicted under this 
section. if he states what is untrue; Kotha Subla v. Reg, I. 1. R. 
6 Mad. 252. 

Where a false statment is made in a stage of a judicial proceed- 
ing, the accused ought not to be convicted by a magistrate under 
this section, but ought to be committed for trial to the Court of 
Session, aud a conviction ander this section is illegal; Reg. v. 
Nusurvodideen, 11 W. BR. Cr. 24; Reg. v. Dayalji Endarji, 8 Bom. 
H. 0. Rep, C. C.°21; see, also, Rey. v. Heeramun, 8 WW. R.Cr. 30. 
The High Court at Madras, however, on the 4th November 1868 
ruled that a conviction under this section was good, although 
the offence fell under Sect. 198, 4 Mad. H. C. Rep. App. 18. 
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The making ofa false return on oath of a servico of a sammons 
comes under Sect. 193, post, p. 228, and not under this section ; 
Reg. v. Shama Churn, 8 W. RB. Cr. 27; 80 does also a falso state- 
ment made on solomn affirmation before an Income-Tax Commis 
sioner, as it is a statement in a judicial proceeding under the 
Income-Tax Act, 1870; Reg. v. Dayalji Endarji, 8 Bom. Hy C, 
lep, CLO. 21. 

A sentence under this section which awards no imprisonmont 
is legal; 4 Mad. H.C. Rep. App. 18. 


Fanseé INFORMALION, 


Sect. 182. False Information with Intent to cause Injury 
Whoever gives to any public servant any informa- 
tion which he knows or believes to be false, intending 
thereby to cause or knowing it to be likely that he will 
thereby cause, such public servant— 


(2) to do or omit anything which such public servant 
ought not to do or omit if the true state of 
facts respecting which such information is 
given were known by him, or 


(1) to use the lawful power of such public servant 

to the injury or annoyance of any person, 
shall be punished with imprisonment of either 
description for a term which may extend to six 
months or with fine which may extend to one 
thousand rupees, or with both. 


Illustrations, 


(2) A informs a Magistrate that Z, a police officer 
subordinate to such Magistrate, has been 
guilty of neglect of duty or misconduct, 
knowing such information to be false, and 
knowing it to be likely that the information 
will cause the Magistrate to dismiss Z. A 
has committed the offence defined in this 


section. 
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(b) A falsely informs a public servant that Z has 
contraband salt in a secret place knowing 
such information to be false, and knowing 
that it is likely that the consequence of the 
information will be a search of Z’s premises, 
attended with annoyance to Z. A has com- 
mitted the offence defined in this section. 


(c) A falsely informs a policeman that he has been 
assaulted and robbed in the neighbourhood of 
a particular village. He does not mention 
the name of any person as one of his assailants, 
but knows it to be likely that in consequence 
of this information the police will make en- 
quiries and institute searches in the village 
to the annoyance of the villagers or some of 
them. A has committed an offence under this 


section. 
Lriable by a Presidency Magistrate, or a Mayistrate of the first or 
second class. A summons should issue in th: firot instance, Poltce 


officers may not arrest without a warrant. Defendants are batlable. 
Not compoundable. Sanction required under Sect, 195, Cr. D. C., 
1882, 

Evudence. 

This section now appears as amended by Act IIT. of 1895. 

Tho fact that the accused gave the information must first be 
proved, then that the information was false, and finally that he 
knew or believed that such information was false. 

If the charge be under the formor part of the section, it is suffi- 
cient further to shew that the accused intended that the public 
servaut to whom the false information is given should do or omit 
to do something which he ought not to do or omit to do if the 
true facts were known to him. The gist of the offence is not 
what action may or may not be taken by the public servant, 
but the intention or knowledge (to be inferred from his conduct) 
of the person supplying such information; Emp. v. Budh Sen, 
I. L. R. 18 All. 85]. Thus, where the first prisoner informed 
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the Assistant Collector that he had passed a certain examination, 
intending to induce the Assistant Collector to give him an ap- 
pointment; and tho second prisoner had passed the examination 
in the name of the first, and handed to him the cortiticato of the 
fact ; it was held that the case fell under this section; Hany. vy. 
Ganesh, I. LE. R.13 Bom. 506, in which the case of In re Govlam 
Ahmed, I, L. BR. 14 Cal. 314, is discussed and dissented from, in 
so far as it rules that, under this part of this section, the act or 
omission of the public servants must be in respect of a third 
person ; sce, also, Emp. v. Dirarka Prasad, Lob, RG AU 97; emp. 
v. Budh Sen, wi supra; and mp. v. Soshi, LL. BR. 16 All, 210; 
in which the case of Amp, v. Ganesh is approved of. Whero 
persons appeared before a village registrar and identified one B 
as W, in consequence of which a case was escented and registered 
by B in the name of W, it was held that these persons were 
punishable under this section; Limp. v. diadle Nashala, By di. 
18th June 185. 


If the charge is under the latter portion of the section, it must 
further be proved that the accused gave the information to a 
public servant, intending that that public scrvant in consequence 
of the information so given him should act officially to the injury 
or annoyance of some third person. 


TH. (c) shews that it) will not be necessary to prove that tho 
accused intended his information to cause the public servant 
to act directly against a particular third person as was ruled in 
In re Goolam Ahmed Kaji, 1. I. R. 14 Cal. 314, which is conse- 
quently overruled by the illustration, as is, also, tag. v. Sura/t, 
BL. R. 10th July 1873, The ruling in the former case had already 
been dissented from, both in Bombay and Allahabad. 


It will not be sufficient if the public servant misinformed is 
only competent tv puss on the information to his saperior, but 
cannot act directly or immediately agamst the person informed 
against ; Iteg. v. Periannam, J. L, Jt. 4 Mad, 241. M falsely 
informed the collector of a district that certain zamindars had 
usarped possession of certain land belouging to (rovernment. It 
was held that inasmuch as that was no more than un cexpres- 
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sion of a private person’s opinion that the collector might, 
if he chose, sustain a civil suit against the zamindars, and as the 
result, had the collector agreed with the informant, would not 
have been that the collector would have used his lawful power as 
collector or magistrate to the injury of such Zamindars, M had 
not committed any offence under this section; Emp. v. Madho, 
I. L. It. 4 All. 498. Where a person attempted to obtain his 
recruitment in the police by giving certain false information 
about hinnself to the District Superimtendent, it was held that he 
had not committed any offence under this section; Hmp, v. 
Dwarka Prasad, I. 1. 2. 6 AU. 97, 

It was not intended by the Legislature that the provisions of 
this section should be enforced merely at the instance of private 
persons ; consequently, where A, out of malice to B, gives to C, 
a public servant, false information intended to injure B, a public 
servant under CO, Bo cannot prosecute vA criminally without C’s 
consent; /nvre Moulry Mahomed Al.dool ladecf, 5 Tt. C.C.Cr. 37, 
and 9 W. dt. Cr. 31; but if C’s consent to the prosecution he 
given, then B can prosecute ; Limp. v. Jugal Kishore, 1. lL. BR. 8 
Al, 882 ; thomght to prosecute is not confined to the person 
to whom tho complaint is made as ruled in Hmp. v. Radhakishen, 
ld, B.S All. 36. Tt is not necessary to get any sanction if the 
complaint is made by the public servant to whom the false infor- 
mation was given; Poon Singh, v. Madho Bhut, J. L. R18 
Cal. 270 ; see, also, the notes to Sect. 211, post. 

also information of the kind referred to in this section, if 
given to person who is nota public servant, 1s defamation ; 
Emp. v. Santaram, 2B. R. 12th January 1887. 

If falsy statements are made at tho same time about more than 
one person, the accused should only be charged with one offence, 
and not with separate offences in respect of each person he names; 
Poontt Singh v. Madho Bhut, ubt sup. 

Onstrucrion oF 4ND Oxission To Assist Posiic SERVANT. 

Seot. 183. Resistance to the taking of Property by Publie Ser- 


vant.— Whoever offers any resistance to the taking of any 
property by the lawful authority of any public servant, 
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knowing or having reason to believe that he is such 
public servant, shall be punished with imprisonment of 
either description for aterm which may extend to six 
months, or with fine which may extend to one thousand 
Rupees, or with both. 

Sect. 184.  Ulsfructing Sale of Property hy Authority of a Pube 
lic Servant._—Whoever intentionally obstructs any sale of 
property offered for sale by the lawful authority of any 
public servant as such, shall be punished with imprison- 
ment of either description for a term which may extend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both. 


Sect. 185, [Illegal Purchase or Pid for Property.— Whoever, 
at any sale of property held by the lawful authority of a 
public servant as such, purchases or bids for any property 
on account of any person, whether himself or any other, 
whom he knows to be under a legal incapacity to 
purchase that property at that sale, or bids for such 
property, not intending to perform the obligations under 
which he lays himself by such bidding, shall be punished 
with imprisonment of either description for a term which 
may extend to one month, or with fine which may 
extend to two hundred Rupees, or with both. 


Sect. 186. Ubstructing Public Servant i Discharge of hin Pube 
lic Functions.—Whoever voluntarily obstructs any public 
servant in the discharge of his public functions, shall be 
punished with imprisonment of either description for a 
term which may extend to three months, or with fine 
which may extend to five hundred Rupees, or with both. 


Sect. 187. Omission to asnist Public Servant.— Whoever, being 
bound by law to render or furnish assistance to any public 
servant in the execution of his public duty, intentionally 
omits to give such assistance, shall be punished with 
simple imprisonment for a term which may extend to one 
month, or with fine which may extend to two hundred 
Rupees, or with both; and if such assistance be demanded 
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of him by a public servant, legally competent to make 
such demand, for the purposes of executing any process 
lawfully issued by a Court of Justice, or of preventing the 
commission of an offence, or of suppressing a riot or affray, 
or of apprehending a person charged with or guilty of an 
offence, or of having escaped from lawful custody, shall be 
punished with simple imprisonment for a term which may 
extend to six months, or with fine which may extend to 
five hundred Rupees, or with both. 


Triabl’ by a Presidency Magistrate, or a Magistrate of the first or 
recoml class. A summons should issue in the first instances, Police 
officecrs may not arrest without awarrant, Deft ndants are hatlalle. 
Not compoundall, Sanction requiral andor Scet, 198, Cr. P. C., 


1882. 
Evidence, 


Resistance tothe taking of any property bya public scrvant is only 
panishable wheu the taking as by lawful authority, and when 
the defendant knows or has reason to believe that the taking is 
by or by order of a public servant. So, in order to convict a 
person of obstructing a public servant, it must be shewn that he 
was in the exercise of his public functions and justified in the act 
which ho was doing; Jalla Singh v. fmp., I. LD. R. 22 Cal, 286. 
But it must bo remembered that there is no right of private 
defence against an act which docs not reasonably cause fear of 
death or grievous hurt, done by a public servant acting in good 
faith, although the act may not be strictly justifiable by law : see 
Reg. v. Vyanhatrav, 7 Bom. H.C. Rep. C. C. 50; but this does not 
extend to a case where an act or order is entirely ultra rires, and, 
therefore, illegal ; Emp. v. Yulsiram, I. L. 2. 18 Bom. 168, The 
mero refusal by a person to hand over to a bailiff money alleged 
to be in his pocket is not resistance to the taking of the money, 
under Sect 183; Hmp. v. Alilhas, B. RB. 27th September 1888 ; nor 
is the mere failure to comply with the request for obedience to 
an order which the person making the request has to carry out; 
Emp. v. Sommanna, I. L, B. 15 Mad. 221. 
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An obstruction to be an offence must have been caused volune 
tarily within the definition contained in Sect. 89 ante, p, 88; 
there must have been some overt act of obstruction; Emp. vy, 
Sommanna, ult supra. Escaping from custody is not obstruct- 
ing a public servant in the discharge of his public functions 
under Sect. 186; Rep. v. Poshu, 2 Bom. H. C. Rep. 128. 
Where a measuring clerk employed under the Revenue Survey 
went to the shop of the accused and said ho wanted to 
measure his house, and tho accused said he could not go 
with him then, that he did not want his house moasgurod, 
but that if he liked to call in tho morning when he was at 
his house, he would allow him to measure it; it was held that 
the refusal to go with the clerk was not causing an obstruction ; 
Tug. v. Bhagtulas, 5 Bom. H.C. Rep. Cr, 61. A more oral state- 
ment by the person appearing to bo the owner of property at- 
tached by a bailiff in execution of a decrce to tho effect that he 
would not allow the bailiff to take it away unloss ho entered it as 
his property doos not amount to an offence under Sect. 188; 
Emp. v. Husa, I. L, R.15 Bom, 564. Spreading a false report 
as to the results of vaccination, and theroby preventing people 
from bringing their children to be vaccinated, is not an obstruction 
of a public servant in the discharge of his dutios, under Sect. 
186; Limp. v. Thimmachi, I. L. R. 15 Mad. 93. 


The resistance of the process of a civil court is punishable under 
Sect. 186 by a court of criminal jurisdiction; Iteq. v. Bhagai 
Dafadar, 2 Ben. L. R. F. B. 21, and 10 W. #. Or. 48, overruling 
Reg. v. Chander Kant, 9 W. R. Cr. 68, in which it had been held 
that a Magistrate had not jurisdiction to fine for resistance to the 
process of a civil court but the civil court only. The case of leg, 
v. Bhagai Dafalar hes been followed in that of Jn re Mam 
Chandra, 2 Ben. L. Rh. A. C. J. 188. If a bailiff break the doors 
of a third person to execute decree against a judgment-debtor he 
is a trespasser, if it turn out that neither the person nor the goods 
of the debtor are in the house, and, under such circumstances, 
the owner of the house does not, by obstructing the bailiff, render 
himeelf liable to punishment under Sect. 188 or Bect. 186 ; Beg. 


28 pc 
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v. Gazi, 7 Bom. H.C, Rep. C. C. 38. Nor is a cart-owner liable 
under Sect. 186 for refusing to give his cart on hire to a Govern- 
ment officer; Reg. v. Dhori Kullan, 9 Bom. H.C. Rep. 165. A 
magistrate directed a landholder “to find a clue” in a case of theft 
within five days, and to assist the police; it was held that such 
order was not authorized by Act X of 1872, Sects. 90 and 91, 
and that the conviction of the landholder under Sects. 187 and 188 
of this Code was not sustainable; Limp. v. Bakshi Ram, 1.1. B.8 
All, 201. 

Where a Mamlatdar, not being able to execute a decree for pos- 
session in consequence of both parties being found to be in joint 
possession of the land in dispute which did not correspond to the 
description given in the plaint, referred the matter to the Collector 
for advice, and tho Collector sent a surveyor to measure the land, 
and, after ascortaining the respective shares of tho parties, to 
put the decree-holder in possession of his share ; it was held that 
the action of the Collector was altogether ulfra tires, and that the 
defendant could not be prosocuted, under Sect. 186, for prevent- 
ing the surveyor from measuring the land; mp. v, Tulsiram, 
I. L. R. 13 Bom. 168. 

A Municipal servant is not discharging a public function in 
putting down pegs and strings to mark outa road, unless the 
road is public property vested in the Municipality; and if there is 
a bond fide dispute between any person and tho Municipality as 
to the ownership of tho road, that person does not commit an 
offence under Sect. 186 by pulling up the pegs and cutting the 
strings; Amp. v. Sagun, B. BR, Sth April 1883. 

A person nominated by a Collector under Sect. 69 of the 
Bengal Tenancy Act for the purpose of making a division of 
crops between the landlord and tenant is not a public servant 
within the meaning of Sect, 186; Chatter Lal v. Thacoor Pershad, 
I, th, R. 18 Cal. 518. 

The nazir of a court has power to delegate the oxecution of a 
warrant of attachment addressed to him to a peon, who there- 
upon becomes for that purpose a public servant; Dharam Chand 
v. Emp., I. L. R. 22 Cal. 596; Sheo Progash vy. Bhoop 
Narain, sb. 789. 
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A person obstructing an officer in execution of his duty under 
the Foreigners’ Act is punishable under Sect. 186 ; Act III of 
1864, Sect. 3. 

Public servants unlawfully buying or bidding for property are 
punishable under Sect. 169. A mock bidding for a leaso of a 
ferry, put up for sale by auction by a magistrate, has beon held 
to come under Sect. 185; 5 R. J.and P. 38. 

Quere, whether a mouzadar is a public servant ; Reg. v. Svore 
garam, 8 WW. BR, Cr. 66. An officer executing the warrant of a 
Marine Court is a public servant; within tho meaning of Sect. 
186; Act IV. of 1875, Sect. 15. 


Assaulting or causing hurt to a public servant in the discharge 
of his duty is punished by Sect. 152; threatening a public 
servant, by Sect. 189; and insulting or interrupting him ina 
judicial proceeding, by Sect. 228. 

Persons bound to furnish information to public servants, and 
not doing sv, bring themselves within Sects. 176 and 177. 


The word “ offeuce” in Sec. 187, denotes anything punishablo 
under the Penal Code or under any special or local law, Sect. 
40, ante, p. 38. 

A person refusing to perform the dutios of census officer is 
punishable under Sect. 187, Act X1V of 1880, Sect. 5, 


D1s0BEDIENCE OF OrpDER oF Pcauic SERVANT. 


Sect, 188. Disoledience to an Order duly promulgated ly a 
Public Servant.—Whoever, knowing that, by an order 
promulgated by a public servant lawfully empowered to 
promulgate such order, he is directed to abstain from 
a certain act, or to take certain order with certain pro- 
perty in his possession or under his management, dis- 
obeys such direction, shall, if such disobedience causes 
or tends to cause obstruction, annoyance, or injury, or 
risk of obstruction, annoyance, or injury, to any persons 
lawfully employed, be punished with simple imprison- 
ment for a term which may extend to one month, or with 
fine which may extend to two hundred Rupees, or with 
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both ; and if such disobedience causes or tends to cause 
danger to human life, health, or safety, or causes or 
tends to cause a riot or affray, shall be punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to 
one thousand Rupees, or with both. 

Eeplanation.—It is not necessary that the offender should 
intend to produce harm, or contemplate his disobedience 
as likely to produce harm. It is sufficient that he knows 
of the order which he disobeys, and that his disobedience 
produces, or is likely to produce, harm. 


Illustration. 


An order is promulgated by a public servant lawfully 
empowered to promulgate such order, directing 
that a religious procession shall not pass down 
a certain street. A knowingly disobeys the 
order, and thereby causes danger of riot. A has 
committed the offence defined in this section. 


Triable by a Presidency Magistrate, or a Magistrate of the first or 
secon, class. A summons should iseue in the first instance. Police 
officers may not arrest without a warrant. Defendants are batlable. 
Not compoundable. Sanction required under Sect, 195, Cr. P. C., 
1882. 


Evidence. 


The first fact to be proved is that an order has been issued 
against the defundant, which he is in law bound to obey ; and for 
that, it must bo issued by a public servant, it must be one which 
that servant was competent to issue, and there must be no flaw in 
the order itself or in the mode of its issue, for disobedience of an 
order promulgated by a public servant having no authority in that 
behalf is not an offence under this section; In re Surjanarain Das, 
I, L. R, 6 Cal. 88. Thus under Bombay Act V of 1864 a mam- 
latdar has no power to order a defendant not to allow water 
from his house to fall on his neighbour’s premises; Reg. v. Bhau 
Vithu, 8 Bom. H. C. Rep. C. C. 58 ; nor to direct a person to keep 
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a gateway open; Reg. v. Khandoji Tanaji, 5 Bom. H.C. Rep. C. C, 
21; bat he has jurisdiction to order a door to be broken open if 
that is necessary to give possession of property ; Bujs Dev, v, Sada- 
shtv Bhawshankar, 5 Bom. H.C. Rep. A. C. J. 158; and to ordor 
a person to keep open a right of way to a privy; Reg. v. Krishna 
Shet, 5 Bom. A. C. Rep. C. C. 46. A magistrate can order the 
priests of a temple to widen and heighten tho doorway so as to 
obviate the dangers arising from the crowds of pilgrims which 
frequent it, and improve the ventilation ; Reg. v. Ram Chandra 6 
Bom. H. C. Rep. Cr. 86; but he has no power to issuo a goneral 
order prohibiting the public from frequenting the roads and 
public places of resort between the hours of 9 rp. mM. and sunrise ; 
In re Komul Risto Bontck, 12. C. G. Tt. 231; see, also, Emp. v. 
Suckov, B. BR. 18th July 1889; but under Beng. Reg. VI of 18198 
magistrate may prohibita ferry-buat being employed in the 
immediate vicinity of a public ferry; Muthra v. Jawahir, J. 0, 
ht.) All. 527. For cases of orders abating local nuisances, see 
Reg. v. Dalxukram, 2 Bom. H.C. Rep, 384; and orders for pre- 
venting a breach of the peace; In re Surjanarain, I, L. R. 6 Cal. 
88; orders made on the report of an imperfectly constituted jury 
Emp. v, Bhatrub Chunder, 10 C. L. Rt. 198. 

Where a magistrate makes a conditional order under Scct. 133, 
Cr. P. C., 1882, directing a person to do an act, and that person 
docs not appear and shew cause against the ordor, or ask for tho 
appointment of a jury to try whether the ordor is reasonablo and 
proper, in consequence of which the order is made abrolute, it is 
not competent for hin when charged, under Sect. 188, with 
disobedience of the final order, to go behind it and shew that the 
order ought never to have been made, because, the order having 
been lawfully made, the disobedience of that order constitutes 
the offence; Emp. v, Narayana, I. L. BR. 12 Mad, 475; Emp. v. 
Bishambardal, I. L. R. 18 All. 577. 

This section clearly contemplates the case of an order being 
made upon some particular person, and that person disobeying 
the order. The illustration, however, somewhat extends the section 
by applying it to the case of an order made against a particular 
class of persons, but even with this extension, it is evident that 
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the order must be one which orders a person or a definite class 
of persons to do or not to do a certain act; In re Amiraddi, 
8 B.L. RB. A. Cr. 45; Emp. v. Maneckchand, B. Rh, 1st September 
1887 ; and evidence must be given that the order was directed 
against the accused person or persons ; In re Nobo Kishore, 7 C. L. 
R. 291. An order was promulgated by a magistrate in 1876, 
directing a religious procession to proceed by a certain specified 
route, and for several years subsequently, the procession, as a 
matter of fact, did go by that route, although no new orders were 
made by the magistrate in those years. In 1886, the procession 
went by a different route; and it was held that those who took the 
procession by that route could not be convicted under this section 
of disobeying the order of 1876, as it was only a temporary one; 
Emp, v. Sheodin, I. L. R. 10 All, 115. Where a magistrate by 
an ordor prohibits the holding of a new hét contiguous to, and on 
the samo day as an ld hat, a person who frequents.the new hdf, 
not as proprietor or manager, but as a buyer or seller, cannot be 
convicted undcr this section; Pa:butty Charan vy. Emp., I. L. RB. 
16 Cal. 9. In this case the point as to whether such an order 
was legal or not does not seem to have been raised. An order 
that, owing to the prevalence of cholera, the inhabitants of a 
town should not give caste dinners was posted in several parts of 
tho town, including the street in which the accused lived, and 
was also read out in the town. Subsequently, the accused gave 
acasto dinner and was convicted under this section; but the 
conviction was held to be illegal as Sect. 144, Cr. P. C., 1882, 
was confined to giving a direction that » particular person should 
abstain from acts of a certain character, or that the public should 
abstain from certain acts when frequenting certain places; and 
further that this order was not addressed to the accused, nor 
brought directly to his notice; Emp. v. Lakhmidas, I. LZ. RB. 14 
Bom, 165; see, also, Emp. v. Harilal, ib. 180. An order under 
this section is only binding upon the parties to it; consequently, 
where an order was made as between A and B and three persons 
then tenants of B, it was held that it was not binding upon sub- 
sequent tenants of B; In re Gopal Burnawar, 3 B, L. B. A. 
Cr, 18. 
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If the order was one which had to be promulgated, it must be 
shewn that it was promulgated by a public servant lawfully 
empowered to promulgate it; Reg. v. Subun Singh, 28 IT. R. 
Cr. 57. It must also be shewn that the accused knew that an 
order hud been promulgated by a public servant directing such 
accused to abstain froma certain act; Reg. v. Ramtonov Singh, 
12 WR. Cr. 49; Muthra v. Jawahir, I. DL. Ro AU. 5273 Bmp, 
v. Lakhmulas, I. L. R. 14 Bom, 165. A was declared by an 
order of a magistrate to be in possession of certain land, and B 
and all others were ordered not to interfere with A’s possession. 
Subsequently B, and an assignee of his, and some of B’s servants, 
interfered with A, and attempted to oust him from possession, 
all being aware of the orders of the magistrate; it was held that 
all the accused could be rightly convicted under this section ; 
Guluel: Chandra vy. Kali Charan, I. L. R.13 Cal. 175. 


Evidence must also be produced to shew that the disobedience 
hag caused, or tends to cause, obstruction, annoyance, or injury, or 
risk of obstruction, annoyance, or injury, to some person lawfully 
employed, or that it caused, or tended to cause, a riot or affray, 
or danger to human life, health, or safety; 4 Mad. HI. C. Rep. 
App. 5; and Rey. v. Nandkumar Bose, 3 Ben, L, Rt. App, 149. 


This section does not justify a magistrate in interfering with 
the exercise by a landholder of any of his civil rights, merely 
because such exercise might require vigilance on the part of the 
police, and might, in the absence of such vigilance, lead to an 
affray; and it has been held, under this section, that an order 
prohibiting a zamindar from holding a market upon his estate, 
was nota legal order; 5 R. J. and P. 155. In Lalla Mitter v. 
Raj Coomar, 18 W. R. Cr. 22; it was held that a magistrate 
could prohibit the rival owners of two neighbouring Adts from 
holding them for a limited period on certain days, whore the 
exercise of the right would cause an affray. 

The wording of this section, as to the description of punish- 
ment to be awarded to each class of offences, is so clear that one 
would have supposed that no magistrate could go wrong. Never- 
theless, the High Court of Bombay have had to decide that 
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rigorous imprisonment can only be awarded in cases coming 
within the terms of the latter part; Reg. v. Ratanrav lin Maha- 
devrav Chavan, 3 Bom. H. C. Rep. C. C. 82. 

Parties.to civil suits failing to comply with orders to answer 
interrogatories, or for discovery, production, or inspection of 
documents, the order for which has been personally served upon 
them, are punishable under this section; Act XIV of 1882, Sect. 
136. The High Court in Calcutta seem to have overlooked this 
section and decided too widely that Sect. 188 did not apply to 
orders made in a civil suit, though they were right in holding 
that it did not apply to disobedience to an injunction : In re 
Chautra Kanta, 1. I. R. 6 Cal. 445; 7 C. DL. BR. 350. 

Tho disobedience of the order of a magistrate prohibiting a 
local nuisance is punishable under this section : Act X of 1882, 
Sects. 156, 140; but such an order must be made against a definite 
individual, and not be morely a general proclamation, in order 
that disobedience to such un order may fall under this section ; 
Emp. v. Manekchand, B, Tt. 1st September 1387. 

Tureat oF Inzory to Ponztic Servant, &c. 

Sect. 189. Threat of Injury to a Public Servant.—Whoever 
holds out any threat of injury to any public servant, or 
to any person in whom he believes that public servant to 
be interested for the purpose of inducing that public 
servant to do any act or to forbear or delay to do any 
act connected with the exercise of the public functions of 
such public servant, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Sect. 190. Threat of Injury to any other Person.— Whoever 
holds out any threat of injury to any person for the 
purpose of inducing that person to refrain or desist from 
making a legal application for protection against any 
injury to any public servant legally empowered as such 
to give such protection, or to cause such protection to 
be given, shall be punished with imprisonment of either 
description for a term which may extend to one year, or 
with fine, or with both. 
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Triable by a Presulency Magistrate, or a Magistrate of tho firat 
or second clase. A summons should, issue in the first instance, 
Police officers may not arrest without a warrant. Defendants are 
bailable. Not compoundadle. 


Boutlence, 


Tho threat used ought to be set out with reasonable certainty 
in the charge, in order to afford the prisoner the opportunity of 
properly answering it; and it is further necessary that the words 
used in making the alleged threat should be strictly proved, in 
order that the Court may be able to judge whether the words 
used amounted to a threat, or whether they wore only such 
remonstrance as might bo perfectly justifiable; Emp. v. Maheshri 
Bukheh, J. TL. RB. 8 All, 380. 


Where a priest, knowing that a civil suit was pending againat 
A for the possession of certain church property, excommunicated 
him for withholding it ; 1t was held not to be an offence under 
Sect. 190; Zn re De Cruz, I. BG. Tt. 8 Alad, 140. 


Sce, also, the nutes to Sect. 503, pust, which defines the offence 
of criminal intimidation. 


29 Po. 
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CHAPTER XI, 
Fase EvipenceE aND OFFENCES AUAINST Pos Lic JUSTICE. 
Fatse EvipENcr. 


Sect. 191, Malse Hvidence—Whoever, being legally bound 
by an oath, or by any express provision of law, to state 
the truth, or being bound by law to make a declaration 
upon any subject, makes any statement which is false, 
and which he either knows or believes to be false, or 
does not believe to be true, is said to give false evidence. 


Keplanation 1.—A statement is within the meaning of 
this section, whether it is made verbally or otherwise. 


Ewplanatwn 2.—A false statement as to the belief of the 
person attesting is within the meaning of this section, 
and a person may be guilty of giving false evidence by 
stating that he believes a thing which he does not be- 
lieve, as well as by stating that he knows a thing which 
he does not know. 


Lllustrations. 


(«) A, in support of a just claim which B has against 
Z for one thousand Rupees, falsely swears on a 
trial that he heard Z admit the justice of B’s 
claim. A has given false evidence. 


(}) A, being bound by an oath to state the truth, 
states that he believes a certain signature to 
be the handwriting of Z, when he does not 
believe it to be the handwriting of Z. Here A 
states that which he knows to be false, and 
therefore gives false evidence, 
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(c) A, knowing the general character of Z’s hand- 
writing, states that he believesa certain signa- 
ture to be the handwriting of Z; Ain good 
faith believing it to be so. Here A’sstatement 
is merely as to his belief, and is true as to his 
belief, and, therefore, although the signature 
may not be the handwriting of Z, A has not 
given false evidence. 


(’) A, being bound by an oath to state the truth 
states that he knows that Z was at a particular 
place on a particular day, not knowing any- 
thing upon the subject. A gives false evidence 
whether Z was at that place on the day 
named or not. 


(’) A, an interpreter or translator, gives or certifies 
as a true interpretation or translation of a 
statement or document which he is bound 
by oath to interpret or translate truly, that 
which is not and which he does not believe to 
be a true interpretation or translation. A has 
given false evidence. 


Sect. 192. Mabricating Halse Evidence—Whoever causes 
any circumstance to exist, or makes any false entry in any 
book or record, or makes any document containing a falee 
statement, intending that such circumstance, false entry, 
or false statement, may appear in evidence in a judicial 
proceeding, or in a proceeding taken by law before a 
public servant as such, or before an arbitrator, and that 
such circumstance, false entry, or false statement, so 
appearing in evidence, may cause any person, who in 
such proceeding is to form an opinion upon the evidence, 
to entertain an erroneous opinion touching any point 
material to the result of such proceeding, is said ‘‘to 
fabricate false evidence.”’ 
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Illustrations. 


(a) A puts jewels into a box belonging to Z, with the 
intention that they may be found in that box, 
and that this circumstance may cause Z to be 
convicted of theft. A has fabricated false 
evidence. 


(b) A makes a false entry in his shop book for the 
purpose of using it as corroborative evidence 
in a Court of Justice. A has fabricated false 
evidence. 


(c) A, with the intention of causing Z to be convicted 
of a criminal conspiracy, writes a letter in 
imitation of Z’s handwriting, purporting to be 
addressed to an accomplice in such criminal 
conspiracy, and puts the letter in a place 
which he knows that the officers of police 
are likely to search. A has fabricated false 
evidence. © 


Sect. 193. Punishment for false Evidence.—Whoever inten- 
tionally gives falee evidence in any stage of a judicial 
proceeding, or fabricates false evidence for the purpose 
of being used in any stage of a judicial proceeding, shall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also 
be liable to fine; and whoever intentionally gives or fabri- 
cates false evidence in any other case, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to three years, and shall also be liable 
to fine ; 


Eeplanation 1,—A trial before a Court-Martial or before 
a Military Court of Requests is a judicial proceeding. 

Eeplanatiun 2.—An investigation directed by law preli- 
minary to a proceeding before a Court of Justice, is a 
stage of a judicial proceeding, though that investigation 
may not take place before a Court of Justice. 
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Tllustration. 


A, in an enquiry before a magistrate for the purpose 
of ascertaining whether Z ought to be commit- 
ted for trial, makes on oath a statement which 
he knows to be false. As this enquiry is a 
stage of a judicial proceeding, A has given 
false evidence. 


Erplanution 3. An investigation directed by a Court of 
Justice, according to law, and conducted under the 
authority of a Court of Justice, isa stage of a judicial 
proceeding, though that investigation may not take 
place before a Court of Justice. 


[lustratin, 


A, in an inquiry before an officer deputed by a Court 
of Justice to ascertain on the spot the bounda- 
ries of land, makes on oath a statement which 
he knows to be false. As this inquiry is a stage 
of a judicial proceeding, A has given falee 
evidence. 


Sect. 194. (living, Sv., False Evulence to convict of a Camtal 
Ojfence.—Whoever gives or fabricates false evidence, 
intending thereby to cause, or knowing it to be likely 
that he will thereby cause, any person to be convicted of 
an offence which is capital by the law of British India or 
England, shall be punished with transportation for life, 
or with rigorous imprisonment for a term which may 
extend to ten years, and shall also be liable to fine; and 
if an innocent person be convicted and executed in con- 
sequence of such false evidence, the person who gives 
such false evidence shall be punished either with death 
or the punishment hereinbefore described. 


Sect. 195. Giving §c., False Evidence to convict of offence 
punishable with Transportation, ¥c.—Whoever gives or fabri- 
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cates false evidence, intending thereby to cause, or 
knowing it to be likely that he will thereby cause, any 
person to be convicted of an offence which by the law of 
British India or England is not capital but punishable 
with transportation for life, or imprisonment for a term 
of seven years or upwards, shall be punished as a person 
convicted of that offence would be liable to be punished. 


Illustration, 


A gives false evidence before a Court of Justice, 
intending thereby to cause Z to be convicted 
of a dacoity. The punishment of dacoity is 
transportation for life, or rigorous imprison- 
ment for a term which may extend to ten 
years, with or without fine. A therefore is 
liable to such transportation or imprisonment, 
with or without fine. 


Sect. 196. Using Evidence known to be False.—Whoever 
corruptly uses, or attempts to use, as true or genuine 
evidence, any evidence which he knows to be false or 
fabricated, shall be punished in the same manner as if 
he gave or fabricated false evidence. 


Sect. 197. Issuing or signing a False ('ertificate.—Whoever 
issues or signs any certificate required by law to be 
given or signed, or relating to any fact of which such 
certificate is by law admissible in evidence, knowing, or 
believing, that such certificate is false in any material 
point, shall be punished in the same manner as if he 
gave false evidence. 


Sect. 198. Using asa True Certificate one Lnown to be False in 
a Material Point.— Whoever corruptly uses, or attempts to 
use, any such certificate as a true certificate, knowing 
the same to be false in any material point, shall be 
punished in the same manner as if he gave false evidence. 

Sect. 199. false Statement in Declaration receivable as Evid- 
once.—-W hoever, in any declaration made or subscribed 
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by him, which declaration any Court of Justice, or any 
public servant or other person, is bound or authorised by 
law to receive as evidence of any fact, makes any state- 
ment which is false, and which he either knows or believes 
to be false, or does not believe to be true, touching any 
point material to the object for which the declaration is 
made or used, shall be punished in the same manner as 
if he gave false evidence. 


Sect. 200, Using as True any such Declaration —Whoever 
corruptly uses, or attempts to use, as true any such decla- 
ration, knowing the same to be false in any material 
point, shall be punished in the same manner as ifhe gave 
false evidence. 

Keplanation.—A declaration which is inadmissible 
merely upon the ground of some informality, isa deola- 
ration within the meaning of Sects. 199 and 200. 

Note. 

By Act VI of 1864, for a second offence under Sects. 193, 194 
and 195, whipping may be added as a punishmont. 

Offences under Sects. 194 and 195 are triable by the Court of 
Session ; those under Sects. 198 and 196-200 by the Court of Sesaton, 
a Presidency Magistrate, or a Magistrate of the first class. A 
warrant should be issued in the first instance. Police offleera may 
nut arrest without a warrant. Defendants are barlable, eecept 
under Sects. 194 aru 198, when they are not batlable, and under 
Sect. 196, when the question of bail depends wpon whether the 
offence of giving ihe evidence referred to is batluble or not. Not 
compoundable. Sanction required under Sect. 195, Cr. P. C, 
1882, for the prosecution of offences under Sects, 193 to 196, 199 
and 200, when an offence is committed in relation to a proceeding 
im any Court, 

Charge. 

That you, the said A B, on the day of sbeing 
summoned as a witness in , being a judicial proceeding 
then pending before the , and being bound by an oath to 
state the truth, intentionally gave false evidence by knowingly and 
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falsely stating that you had seen one Mooljee sign a certain docu- 
ment marked A, whereas in truth, and in fact, you had not seen 
the said Mooljee sign the said document, and that you, the said 
A B, have thereby committed an offence punishable under Sect. 
198 of the Indian Penal Code, and within, &c. 


Evidence. 


‘he term “ false evidence,” it should be noted, is not confined 
to statements which can bo received as evidence of a fact under 
the Evidence Act, but includes every statement which comes under 
the terms of Sect. 191, whether that statement can be received in 
a court as evidence of a fact or vot. It is a technical term, and 
must not be read as meaning only “ evidence” which is false. 


In the preceding sections there are three principal heads under 
which offences relating to false evidence are classed--(1) giving 
false ovidence, or using false or fabricated evidence ; (2) fabricat- 
ing false evidence ; and (3) issuing or making a certificate or 
declaration in which there is a false statement. 


In charges under these sections, except under Sect. 197, if 
tho false evidence were given ata trial, or in the course of a 
judicial proceeding, 1t must be proved that such a trial did take 
place, or that there was such a judicial proceeding; Reg. v. Fatik 
Biswas, 1 Ben. LR, A. Cr. J. 18; and the charge should shew 
not only the judicial proceeding in which the prisoner is accused 
of having given falso evidence, but the particular stage of the 
proceeding at which the evidence was given ;1b.15. The proper 
way to prove that the judicial proceeding took place is to produce 
the record thereof; #b. 15; S. 0. sub nom. Reg. v. Fuiteals Biswas, 
10 W. R. Cr. 37. This case was followed in Rey. y. Maharaj 
Misaer, 7 Ben. L. R. App. 66, and 16 W. R. Cr. 47; see, also, 
Reg. v. Ravjt Taju, 8 Bom. H.C. Rep. C. C. 37. Where a 
summons was granted upon an information, and upon the hearing 
of the summons the perjury assigned was committed, and at 
the trial the information was produced, but not the summons, 
it was held that the information was not sufficient, but that the 
summons ought to have been produced; Reg. v. Whybrow, 
8 Coz C. C. 438. 
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So, too, where a defendant was indicted for perjury alleged to 
have been committed on the hearing of an affiliation summons, it 
was held that to support the indictment it was necossary to give 
evidence of the charge made by the mothor either by producing 
the original order made thereon, or by giving secondary evidence 
of the summons after notice to produce it; and that in tho 
absence of such notice it was not sufficient to produce the 
minutes of the proceedings by tho clerk of the justices, those 
minutes being of no greater authority than tho notes of a short- 
hand writer; Reg. v. Newal, 6 Cow (.C. 21, On the trial of an 
indictment for perjury alleged to have been committed beforo 
magistrates on the hearing of a caso punishable on summary con- 
viction, the conviction by the magistrates is not receivable in 
evidence, because it is irrelovant; Rey. v. Goodfellow, Car. and 
M. 569, 

The Penal Code gives no definition of what is meant by “a 
stage of a judicial proceeding,” but only cites a fow instances. 
The definition of a judicial proceeding is, however, given in 
Sect. 4 of the Criminal Procedure Code, 1882, as a proceeding 
in the course of which evidence 1s, or may be, legally taken. 
Any person upon whom a duty is cast to do a certain act if cortain 
circumstances exist, must enquire whether those circumstances 
do exist, but such an enquiry is not in itself a judicial enquiry 
or a judicial proceeding ; see Itg. v. I’rice, L, h.6 Q. B. at p. 418; 
in order to make an enquiry a judicial proceeding, it must be ono 
in which the object is to determine a jurul relation between ono 
person and another, or a group of persons, or between him and 
the public generally; Emp. v. T'ulja, I. L. R. 12 Bom. at p. 42; 
where it was held that a Sub-Registrar acting under Sect. 41 of 
the Registration Act, 1877, was not a Court; but in Madras a 
Full Bench bas held that a Registrar, acting under Sects. 73-75 
of the same Act, is a Court; Atchayya v. Gangayya, J. L, lt. 15 
Mad, 188, following In re Venkatachella, I. L. R. 10 Mad. 154; 
dissented from in Emp. v. Ram Lal, I. L. R. 15 All. 141, A 
Magistrate making an enquiry before issuing an order under 
Sect. 144, Cr. P. C.,is acting in a stage of a judicial procecding ; 
Emp. v. Tirunarasimha, I, L. I. 19 Mad. 18. 

30 P. Cc. 
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Under the English law, the following decisions have taken 
place as to what is false swearing in a judicial proceeding : If a 
defendant swear falsely when examined as a witness upon a trial 
or in an answer toa bill in equity; 5 Mod. 348; 3 Inst. 166; or 
in depositions in a court of equity ; 5 Mod. 348; or in an affidavit 
in the Courts of Queen’s Bench, Common Pleas, &c.; 1 Rol. 
Rep. 79, per Coke, C. J.; or upon a commission for the examination 
of witnesses; (ro, Car. 99; or in justifying bail in any of tho 
courts; or upon an examination before a magistrate; or in a 
judicial proceeding in a court baron; 5 Mod. 348; 1 Mod. 55, per 
Twisden, J.; or eeclosiastical court; 5 Afod. 348; or any other 
court, whether of record or not; see 1 Tawk, c. 27, #. 33 also 
before a local marine board acting under 17 & 18 Vict. c. 104, 
g. 241; Iteg. v. Tomlinson, 12 Jur, N.S, 945. An enquiry into 
the income of a person under the Income-Tux Act, 1870, is by 
that Act a judicial proceeding ; Reg. v. Dayaljt Endarji, 8 Bom. 
H.C. Rep. (. (, 21, Sect. 285 of the Civil Procedure Code 
requires a decrec-holder to state what payments have been made 
on account of his decrec, and whether the same has been adjusted, 
even though such adjustment has not been certified to the Court; 
Paupaya v. Naranmha, I. L. R. 2 Mad, 216; therefore, if a 
judgmont-creditor falsely states while making application for 
execution that there has been no adjustment, and it turns out 
that there hus been an adjustment out of court which has not 
been certified, he is guilty of giving false evidence in a stage of 
n judicial proceeding; Emp. v. Bapyi, J. L. R. 10 Bom. 288. 
A coroner's inquest is a judicial proceeding; Act 1V of 1871, 
Sect, 8. Tho examination of a plaintiff in reference to the 
matters of his claim, is an investigation directed by law, and 
is, therefore, a stage of a judicial proceeding; Reg. v. Mata 
Dayal, 4 N. W.6. An enquiry by a magistrate in order to find 
out the writer of an anonymous letter charging certain persons 
with murder, but without any reference to the truth or otherwise 
of the charge is not a stage ofa judicia] proceeding; Reg. v. Bykunt 
Nath, 5 W. RB. Cr, 72. 

The matter in which the false evidence is given must be within 
the jurisdiction of the person before whom it is sworn, or else it is 
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not givon in a judicial proceeding; see Rey. v. Andy Chetty, 2 
Man, H.C. Rep. 488. Astatement made to, and taken down by,a 
police constable under Sect. 161, Cr. P. C., is not in a stago of a 
judicial proceeding; Emp. v. (smail, 1, L. BR. 11 Bom, 659; nor is 
one before a Third Class Magistrate under Soct. 164, Cr. P, C., in 
the course of a police investigation ; imp. v. Bharma, 1. ZL. 1.11 
Bom, 702. Evidence given before a police patel is not evidence 
given in a stage of a judicial proceeding ; mp. v. Jrhasapa, 
f, i. 1.4 Bom, £79, 


A femme sole having recovered judgment in a county court, 
afterwards married, and subsequently to ber marriage issued a 
judgment sammons out of the London Small Debts Court, within 
the jurisdiction of which the defendant was living. The judg- 
ment summons was headed as in tho plaint note im the county 
court, and objection being made on behalf of the defendant, the 
judge amended it by striking ont the name of the original plaine 
tiff, and substituting the names of her husband aod horself us 
joint plaintiffs. The defendant was then examined, and at the 
conclusion of his evidence the judge ordered him to be prosecut- 
ed for perjury, on which charge ho was afterwards tried and 
found guilty. On reference to the Conrt of Criminal Appeal, it 
was held that the amendment was not within the jurisdiction of 
the judge, and that there being no cause in the altered name, tho 
conviction could not be supported; Meg. v. Jearce, 9 Jur, N.S. 
Oi. The Bengal Tenancy Act does not authorize a proceeding 
calling upon a person to shew cause why he should not make 
over papers belonging to an estate of which a common manager 
has been appuinted ; consequently a person giving false evidence 
in such a proceeding cannot be convicted under Sect, 193 ; 
Aidul Majid v. Krishna Lal, J. 0, 2.20 Cal, 724. The accused 
Was convicted of intentionally giving false evidence in a judicial 
proceeding. The proceedings at the trial at which the alleged falso 
evidence was given were subsequently set aside in consequence 
of the sanction for the prosecution not being sufficient ; and it 
was held that the conviction of the accused must be reversed, 
as the alleged fasc evideuce was not given iu # judicial proceed- 
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ng; Reg. v. Ravjt Taju, 8 Bom. H. C. Rep C. C. 37. Wheres 
magistrate illegally tenders a pardon to an accomplice, and 
afterwards takes his evidence in the case in which he was former- 
ly an accused, such evidence is not given in a stage of a judicial 
proceeding; Jeg. v. Hanmunta, I. L. R. 1 Bom. pp. 617 and 
618; Emp. v. Dala Jiva, I. L. R. 10 Bom. 190, 


The Collector is the person authorized to make inquiries into 
applications for refunds for spoiled stamps, and if he delegates the 
inquiry to # deputy Collector, the latter is not entitled to put the 
witnesses on oath, and false evidence given before him is not given 
in @ judicial proceeding ; HKmp, v. Viaz Ali, I. DL. BR. 5 All. 17. 
Where o man died leaving some money in the hands of the tele- 
graph authoritics aud P claimed it as his heir, and the matter was 
referred to the District Judge for investigation, it was held that 
the proceedings before the District Judge were not a stage ofa 
judicial proceeding ; Limp. v. Chait Ram, I. L. R. 6 All. 103, But 
n false statement on oath to tho secretary of a Government 
Savings Bank is punishable under Sect. 193; Act V of 1873, 
Sect. 7. A village munsif in Madras can admiuister an oath to a 
witnoss, and, consequently, a witness giving false evidence before 
him can be punished therefor; Emp. v. Venkayya, I, L, £. 11 
Mad, 375. 


Where a district Registrar deputed «a deputy Magistrate to 
make certain onquiries in regard to the registration of a 
document, but conferred no registering power on him, and a falso 
statement was made before him, it was held that this did not 
constitute an offence punishable under Sect. 193. Radhtha v. 
Lal Mohan, J. I. Rh. 20 Cal. 719. 


Where a bankrupt has been summoned to be examined by the 
court, the Reyistrar in such case constituting the court, and has 
been sworn by the Registrar, but the examination took place in 
e room in which the Registrar was not present, the examination 
is not before the court, and perjury cannot be assigned upon 
the evidenco given in such examination ; ley. v. Lloyd, 19 Q. B. 


D. 218. 
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If, however, there is only an irregularity in tho proceedings, 
the evidence is still in a judicial proceeding, Where a woman 
made no information on oath against the putative father of her 
child, and the father before the magistrato did not object to the 
irregularity, it was held that he could be convicted on false 
evidence given by him before the Magistrate; Ray. v. Berry, 8 
Coe Crim, ('. 121. So, where a constable legally brought a 
person before a magistrate and swore falsely against him, tho 
illegality was held not to boa bar to the conviction of the 
constable ; Req. v. Muyles, 4 Q. B.D. 614. So, too, ifan. officer 
having authority, misconceives the basis upon which his authority 
rests, @ person giving false evidence before him can be convicted ; 
Emp. v. Batesar, [. LE. Re 10 Cal, 604, 

It must then be shewn that the accused was bound by an oath 
or affirmation or by some express provision of law to state the 
truth, or that he was bound by law to make a declaration upon 
some subject. Before the passing of the Ouths Act, it) was hold 
that at must be proved that the defendant) was sworn, or put 
under an obhgatien to spenk the truth, similar to that of an oath ; 
or that there was some express provision of law requiring: him 
to speak the trath. And where a witness was at the beginning of 
the day solemoly affirmed once for all to apeak the truth in all cau- 
ses coming before the court on that day, it was held that he could be 
convicted of giving false evidence ina suit which came on that day, 
although he was not affirmed to speak the truth in that suit after 
it was called on for hearing, and the names of the cases in the 
day’s list were not mentioned when the affirmation was adminis- 
tered ; lieg. v. Venkatachalam I’illui, 20 Mad. H.C. Itep. 48. 
A native or other witness who professes the Christian religion 
must have been put under the sanction of an vath upon the Holy 
Gospels, in order that he might be charged with the cflence of 
giving false evidence: an affirmation under Act V of 1840 was not 
sufficient, as that Act applies only to those who are Hindoos and 
Mahomedans, hoth by birth and religion; Jig. v, Vedamutu, 
4 Mad. H. 0", Itep, 185; and Mad. Jur. 71. 

But now by Sect. 13 of the Oaths Act X of 1878, “No 
omission to take any oath or make any affirmation, no substita- 
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tionof any ono for anyother of them, and no irregularity whatever 
in the form in which any one of them is administered, shall 
invalidate any proceeding, or render inadmissible any ovidenco 
whatever in or in respect of which such omission, substitu- 
tion, or irregularity took place or shall affeel the obligation of a 
wilnena by xtate the trath.’ And it has been held by a lull 
Bench ruling at Calcutta, Jackson, J., dissenting that the word 
“omission” includes any omiasion, and is not confined simply to 
accidental or neghyent onnssions; fey. ve. Sewa Bhogta, 23 W, 
hi. Cre V5 aud the High Court at Calcutta has ruled that the 
offence of giving false evidence under Sect, 193 may be com- 
witted althouph the accased was neither sworn nor affirmed ; 
Govind vo kp, LoL. RoW bal too. Sheet. 10 of the Oaths Act 
further provides that ‘every person giving evidence on any 
bubject before any court) or person hereby authorized to ad: 
minister oaths and affirmations shall be bound to speak the 
truth.” Thos, at would appear that in cases where formerly it 
was necessary to prove the defendant had been sworn, or put 
under wu obligation ta spenk the truth, such proof 1s How uhe 
necessary, the above section cf the Qaths Act bemy an OX Press 
provinon of law, obliguag the defendant. in such cases to speak 
the truth; bat still, where the defendant has asa matter of fact 
been aworn or affirmed, that fact should) be proved, until it has 
been distinctly ruled to be uunecessary. 


Sects. D1) 8 and 1) of the Cr. PL C., 1872, eontamed no provision 
requiring persons who rave information tou the police te ave true 
information; consequently, it was held thata person giving false 
information to the pohee under the provisions of those sections 
could not be proseeated for giving false evidence: Limp, v. 
Kasesimbhan, 1. RF Cal, V2); 8 0 E.R. y90: bat Seet. 16] 
of the Ce, PLOL, S82, requires that such information should be 
trav, aud at has, consequently, been held that a Person giving 
false answers to questions by the police under the provisions of 
that section, comnts the offence of giving false evidence in a 
stage of a juchewl proceeding; Ap. ve Puraehiam, LL. RS 
Bom, 216, which, however, has boen overruled iu so far as it 
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determines that such a statement was made in the coureo of a 
jadicial proceeding; Hmp. v. Jamal, I. L. BR. 11 Rom. 659, fol- 
luwing Emp. v. Bharma, 1b. 702 (2. B.); seo, also, Nathu Shetk 
v. Emp., I. L. RB. 10 Cal, 405; Emp, v. Bhagwantia, 1. L. R168 
All.11. It must further be proved that the information alleged 
tu be false was given in answer to questions put by tho investi- 
gating police officer, and that the officer was at the time making 
an investivation under Chap. NIV. Cr. PL CL; mp. v. Baikanta, 
IT, R16 Cal. 349. Where a magistrate tukes the states 
ment of a person who is a witness in a criminal proceeding under 
Sect. 164, Cr. P. Coon oath, a charge of giving false evidence 
ina judicial proceeding will he agunst such person; Limp. v, 
Alagu, 1. Ti. Rh VG Mad. 422.0 A person oxamined by the police 
m respect of an offence alleged to have been committed by him 
ia not bound to speak the truth under Sect. 101, Cr. P.C.; damp, 
y. Usuphhhan, BL BR. Oth October 1892, 


A person who files a written statement in a civil suit is bound 
by law to state the truth; 2mp. vy. Mehrban Singh, 1. DL, Re 6 Au, 
G26, 

In the case of persons other than witnesses in a stage of a 
judicial proeeeding, or those who by liw are required to state 
the truth on a yiven subject. a false statement does not become 
false evidence merely because it is nade on oath, A petition not 
reguiring verification cannot, from the fact of its being unneces- 
sarily verified, be made the subject of a prosecution for givirg 
false evidence; Iteg. v. Kastick Chundy, 9 W. It Cr. 38; 
8h. CC. Or. 683 In ve Kast Chunder, J.T. Th. 6 Cal. 440. 
A made an upplication for a new trisl under Sect, 21 of Act 
AI of 1565, and filed a memorandum of his grounds, verified 
asa plaint, which is not required by the Act, and therein 
knowingly made a false statement; but it was hold that he 
had not committed an offence under cither Sect. 191 or Sect. 
132, as the false statement was not made in the course of a judi- 
cial proceeding; In re Haran Mandal, 2. Ben. LL. R.A. Cr. J. 1, 
and 10 WW. BR Cr. 31. Inan enquiry, under the Legal Practitioners’ 
Act, into the conduct of a pleader, it is not competent for the 
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court conducting the enquiry totakeastatement from him on oath 
or solemn affirmation, consequently, the pleader cannot be charged 
with giving false evidence in respect of any untrue statement he 
may make in the course of the enquiry; Autha Subha Chetty v. 
Reg., 1. LR. 6 Mad. 252. 


To prove that the person who administered the oath had 
authority to do so,it ts merely necessary to prove that he performed 
the duties of a certain office, without shewing his appointment ; 
Reve Viet, 8 Comp. 402. and (ifthe court will not judicially no- 
tice it) that the person lawfully exercising the duties of that office 
has anthority to adiminister an oath, A deputy magistrate has no 
power to administer an onth to a person making a declaration in 
tho form of an affidasit; Jnce Ishaar Chaeder, I, 1. 2.14 Cal, 653. 


Tho matter sworn must be proved ; and it must also be proved 
that the defendant stated ats lon ove Denonath Brgjjar, VW. R, 
Mr ols Beg ve Sidhoo, US UW A. o6, fan writing, and in 
oxiatence, it must be produced. Upon proof that the writing has 
been lost Ph destroyod, xecondary evidence nay be given of its 
contents, and of the defendant's stynature tot; dep ve Milnes, 
2 Fy and F100 Hf the statement on which the prosecution is 
founded was oral, the former evidence of the defendant must be 
proved by the teatimony of some person who was present. — It is 
sufficient fur this purpose, if the witness state from recollection 
the evidence the defendant gave, theugh he did not take it down 
in writing, and cannot say with certainty that it was all the 
evidence given by the defendant, if he can say with certainty that 
it was all he pave on that point, and that be sad nothing to 
qualify it, Rov. Rowley, 1 Mood, COCO; Rov. Manton, 3 0. 
and PLAYS It is not uecessary to produce the judge's notes if 
the words spoken by the accused can be established by witnesses 
present at the trial; 29, v. Morgan, 6 Coz, C. C. 107; for the 
notes of evidence taken by a judge in a trial are not admissible 
in evidence to prove what was said at that tmal; Beg. v. Child, 
5 Coe, C. C2197; though auy notes taken at the trial may be 
used to refresh the memory of the person who took them, and 
may aleo be used as corroborative evidence to support the 
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testimony of the witness. If, howover, tho law requires that 
certain evidence should be taken down, or recorded in a partioular 
manner, then that record ought to be in court and bo used at 
any rate fur the purpose of refreshing the memory of the person 
who touk it down, who is, of course, the fittest porson to teatify 
as to what the defendant said on tho occasion. The failuro of the 
civil court to make a note or memorandum of the evidence of the 
accused given before it docs not vitiate the depositions, if the 
evidence itself was duly recorded in the langnage in which it 
was given in such court; Jig.v. Behave Lall Bose, 9 We R. Or. 6% 
The knowledge of the Sessions Judge of the handwriting of a 
judhesal officer, before whom a statement. was alloyed to have been 
made, which signature was attached to a deposition, is no 
evidence of a statement contained in that deposition having over 
beon made; vg. v. Matik Diseas, 1 Den. ZL, Lt. A. Cr. 18, So, 
too, the evidence of a writer in the Judicial Commissionor’s office, 
to the effect that “the document shewn to him (the deposition of 
the accused) isa deposition taken before the Assistant Com- 
missioner, it appears to have been taken in duo form and upon 
solemn affirmation, and is attested by the signature of the 
Asastant Commissioner,” is not sufficient evidenco of the prisoner 
having duly deposed; Jeg. ve. Mati Ahowa, 3 Ben, D. BR, A, Cr. 
J.36, and 12 WR. Ou. dl. 

The whole of the evidence ought to be read, not merely the 
few words charged as false evidence, as it is quite possiblo that 
there may be something im another part of the evidenco which 
materially modifies the words charged, so as to shew that they 
are not false. In England it has been held that if tho perjury 
bas been committed at the trial of a cause, the prosecutor must 
prove all the evidence given by the defondant; [teg. v. Jones, 
Peake, 51; oratany rate all the evidence given by the defendant 
referable to the fact on which the perjury is assigned; Ig. v. 
Ruwley, R. and M. 299; unless the point apon which the perjury 
is ausigned arose upon the defendant’s cross-oxamination ; Ig. v. 
Dowlin, Peake, 227. 

False evidence givon in the course of a judicial proceeding need 
not be in respect of a material point, and, therefore, an indictment 
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for giving false evidence, although it does not allege the 
materiality of the matter charged as false, is good if it allege 
sufficiently the subject-matter of the offence; Reg. v. Aidrus 
Sahib, 1 Mad, H.C. Rep, 38; Ig. v. Mahomed Hossewn, 16 W. 
R. Cr. 37; Reg. v. Shih Prosad Giri, 19 W. R. Cr. 69; Reg. 
v. Damathar Ramchandra, 5 Bom. H. C. Rep. C. C. 68; but 
the averment that he infrnttonally gave false evidence, 1.r., 
that he gave false evidence with the direct and express inten- 
tion of deceiving, is very material. Fig. v. Maharay Meseer, 
7 Ben, L. BR, App. 66 ; and see, also, Thy. v. Mahomed Hossein, 
abt eup. ; and must be proved at the trial; Reg. v. Denonath 
Bujjur, 9 We BR. Cr. 523 Rey. ve Sidhoo, BOW. Rt Cre 56. 
If, however, the evidence be proved to be false, and false to 
the knowledge of the accnsed, the intention to give false 
evidence will be sufficiently proved ; 2g. v. Amere Ali, 8 
N. W185. 

Although under the Penal Code, it 18 not necessary that the 
falno ovidenec should have been given on a material point, yet the 
question of matermlity may have a bearing upon the question 
aa to whether the falso statement was made intentionally; for, 
eg, 8 men might be sweariug truly toa very material fact, and 
yot unintentionally swear that the fact took place on a wrong 
day, whore the day itself was not material. Thus, though a false 
atatemont of an immaterial fact nay amount to the offence of 
giving false evidence, yet the immateriality of the fact may be 
atrony proof that tho falso statement was not intentional, and 
unless the false statement is mado inteutionally the offence of 
giving falso evidence is not completed. A few of the English 
oases on the materiality of answers given are, therefore, subjoined. 
If a witness bo asked whether goods were paid for on a certain 
day, and he answer iu the affirmative, if the goods were really 
paid for, though not on that day, it will not be perjury under the 
English law, 2 Mol. Rep, 41, 42, unless the day be material. So, 
if aman swear that JS beat another with a sword, and it turn 
out that he beat him with a stick, this is not perjary, for all that 
was material was the battery ; Hefley, 97; see 1 Hawk, c. 27, 
s. 8 Soevery question in cross-examination which goes to the 
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witness’s credit (as whether he has before been convicted of 
felony ; Reg. v. Lavey, 3 C. and K. 26) is material for this pur- 
pose ; Reg. v. Overton, 2 Mood, C.C. 203 ; in fact every false 
statement wilfully and corruptly made by a witnesa as to mat- 
ters which affect his credit is material ; Iteg. v. Baker [1895], 
Q. B. 797. So, whero an alii is being proved, it may bo 
material to inquire where the witness was sleeping on a certain 
night, with a view to shew, in contradiction to his testimony, 
that he was in prison at the time ho said he was at homo; 
Iteg. v. Tyson, Central Criminal Court, 13th June 1867, Evi- 
dence of the payment of money by the putativo fathor of a 
bastard child within twelve mouths before the issuing of an 
affiliation summons against him on the hearing of the summons 
is material; eg. v. Berry, 1 Bell, C. C246. The question of 
materiality may sometimes bo for the jury, or the court as a jury; 
as whore the assigumont of perjury, alloyed to have been come 
mitted on the hearing of an affiliativn summons ayainst the defon- 
dant was in his swearing “that hv had never kissed”? the pro- 
secutrix; Ig. v. Galdard, 2 FY. and F. 361. Where a prisoner 
charged with robbery before a mayistrate, having croas-cxuinined 
the prosccutor as to whether he had not tho day before that of 
the alleged robbery met him (tho prisoner) in company with M, 
und proposed to him to commit a burglary, und the prosecutor 
having deniod this, the prisoner called M to prove it; it was hold 
that M’s evidence was not material tu the issue; leg. v. Murray, 
1 F. and F", 80. 

It is next necessary to consider what must be proved in respoct 
to the falsity of tho allogod evidence, and the knowledge and 
belicf of tho accused in respect thereof, In the caso of Iteg. v. 
Ahmed Ally, 11 W. R, Cr. p. 27, Norman, J., in delivering judg- 
ment says:~-‘It appears to us that tho true rulo is that no man 
can be convicted of giving false evidence except upon proof of 
Sacts which, if accepted as true, shew not merely that it is incredible, 
but that it ts impossible thal the statement of the party accused 
made upon oath can be true. If the inference from the facts proved 
falls short of this, it socms to us that there is nuthing on which 
& conviction can stand; bocause, assuming all thas is proved 
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to be true, it is still possibéc that no crime was committed.” 
But as legitimate evidence for that purpose, the law makes no 
distinction botween the testimony of a witness directly falsifying 
the statement of the accused and the contradictory statement of 
the person charged, although not upon oath. Such a statement, 
whon satisfactorily proved is as good evidence in proof of the 
charge as the criminatory statement of a person charged with tho 
commission of any other offence, and on precscly the samo 
ground = ‘That it man adimission inconsistent with his innocence ; 
Rog. v. Ross, 6 Mal. H.C, Rep. 342; see, also, leg. v. Hook, 27 
LJ.N. 8. MOC, 222. Beyond this the Penal Codo requires the 
prosecution to prove that the accased know or beheved that tho 
statement ho made was false at the time of making it, or that be 
did not believe it to be true. In this last requirement tho Penal 
Jodo goes boyond the English law, inasmuch as it imposes upon 
a witness the necessity of forming a defimte behef ay to the trath 
of las evidence before he pives it, and prevents him from shelter 
ing himself under the plea of carelessness or inadvertence, A 
man, before he gets into the witnessbox, must /+leeeve that all 
tho evidence he 1s about to give is true, otherwire he gives false 
evidence. That this ian extension of the English law will be 
seco from tho statement in Archbold as to what is perjury under 
that law; “Phe matter sworn must be either false in fact, or af 
true, the dufendant must not have known it to be so5 1 Mati, 
c. 27, 8.6;8 Inst. 166; afm, 204. As for instance, if a man 
swear that JN revoked tia will in his presence, it he really had 
revoked it, but it were unknown to the witness that he had done 
so, it perjury; Hedley, OF." “Phe state of the prisoner's mind 
at the time he gave the alleged false evidence, of cours, cannot 
bo proved direetly ; but surrounding cireamstances will ordina- 
rily furnish sullicivat facts, from which 1¢ can be inferred that he 
knew or beheved his evidence to be false, or did not believe it 
to be true. 

If the dofeudant has always adhered to une statement, 
gome one or more of the charges of false evidence must be 
proved by, two witnesses: one witness alone is not sufficient, 
because indbat case there is only vath against oath: and the 
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presumption of law being in favour of the innoconco of the 
prisoner, be must be acquitted; R, v. Mtscot, 10 Mud. 194. 
But if the charge of giving falso evidence be directly provod 
by one witness, and strong circumstantial evidence be given 
by unother, or be established by writtendocuments, this, it 
svetins, would bo sufficient; 2. v. Jer, 3 Revs. on Crimos, 5th 
edit., p. 72; sev, also, Reg. v. Boulter, 2 Don. C. C. 896; but 
in England the mere contradiction of one oath of the doefon- 
dunt by another is not enough; tg v. Harris, 5 By and Ald. 
026; Reg v. Wheatland, & C. and P. 288. In this latter 
case, upon an indictment for perjury in giving ovidonco boforo 
the Quarter Sessions, the prosecutor produced the examinn- 
tion of the defendant before the magistrate in which he doposed 
in the direct negative to everything he had sworn beforo the 
court; but Gurn-y, B., held this was not sufficient per xc, without 
uther evidence, to shew that the statement befure the court was 
false and that before the magistrate true. 

Iu India, however, under some circumstances, & dofendant who 
has made two contradictory statemonts, ouc of which must be false, 
ean be convicted of yiving false evidence under Sect. 193 of the 
Penal Code without the court or jury finding by direct evidence 
tthich of such statements is false ; fur though Sect. 286 of the 
Cnminal Procedure Code dees not provide for an alternative find- 
ing where the conviction is fur one of two offences undor the same 
part of the same section, and where it is not decided which of 
the two said offences it is thut the accused is guilty of, yot Sche- 
dale V provides for a charge of giving false evidence being 
framed in the alternative, and this alternative charge would bo 
useless if the court or jary were bound to state which particular 
statement was falee. There have been contradictory docisions as 
to this. In Calcutta the matter is now set at rest by a Full Bench 
ruling in the case of Reg. v. Mahomed Humayoon Shah, 21 W. H. 
Cr, 72; 18 B. L. R. 324. In this case it was decided that when 
a charge i+ framed containing two contradictory statements of 
such a nature that the specific offence of intentionally giving false 
evidence is disclosed by the two taken together, it must be matter 
of evidence whether the contradictory statements contained in the 
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charge are per se 80 irreconcilable that one of them is necessarily 
false, and also that the prisoner in making them, intentionally 
spoke falsely in regard to one of them; and this evidence it is for the 
jury or court to decide on. See, also, Reg. v. Mussamut Zumeerun, 
6 W. RK. 'r. 65; BLL. RB, (sup. vol.) F. B, 521; and Halstbulla 
v. Emp, f. L. 2. 10 Cal. 987, in which the two preceding cases 
were discussed and acted on. In Madras it has been held, follow- 
ing the case of Rey. v. Mussamut Zumeerun, that proof of contra- 
dictory stutomonts on oath or solemn affirmation without evidence 
as to which is false is sufficient to justify a conviction for giving 
falec evidence ; In re l’alany Chitty, 4 Mad, H.C, Rep, 51. In 
Bombay the only caso reported is that of Reg. v. (ranoji 
Pandjer, 5 Bum. HC. Rep. CoC. 49, in which it was decided that 
whero a person makes two contradictory statements in the course 
of w judicial proceeding, ho may be tried and convicted of giving 
falso evidence on a single alternative charge, if there is evidence 
to show which statement is falao. Since then it bas been held 
that whore an accused person mado u statement before a Magis- 
trato contradicting une made by him to the Police, and there 
was no available evidence except the two contradictory stato- 
mounts, separate charges could not be framed and the accused 
could not bo convicted in the alternative of giving false evidence 
in w judicial proceeding before the Magistrate, or of giving fulse 
vvidence before a Police officer making an investiyation under 
Chap. XIV of the Cr. P.C.; Kmp. v. Mugapa, [. L. BR. 18 Bum, 
877 (F. B.). At Allahabad, it was fur sume time held that the 
fact that an accusod has made one statement vu oath at one time, 
and a directly contradictory one, also on vath, at another, is not 
sufficient to warrant a conviction for giving false evidence, but 
that the charge must not only allege which of such statements is 
false, but tho prosecutor must be prepared with confirmatory 
ovidence to establish the falsity of that which is impeached as 
untrac ; Emp. v. Niaz Als, f, L. R. 8 All. le: subsequently, 
however, in the cases of Emp. v. Ghulet, J. 1.2.7 All. 44, the 
case just refurrod to was overruled and the practice of the court 
assimilated to that of the High Court in Calcutta, as set forth in 
tho cases before reforrod to. 
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In order to obtain a conviction on an alternative charge in 
respect of contradictory statements, both the statements must 
have been on oath; or else they must have been made under 
circumstances in which the law requires a» person to speak the 
truth, or one under these circumstances, and one on oath, Emp 
vy. Batkanta, [.L.R.16 Cal. 849. Where the accused made a state- 
ment to a public servant which might possibly have amounted 
to an offence under Sect. 182, and subsequently before a Magis- 
trate gave evidence which was aupposed to be contradictory to 
his formor statement; it was held that, even supposing such 
contradiction existed, he could not be convicted under Sect, 193 
on an alternative charge ; Emp. v. Rami Sasavarav, T. I. BR, 10 
Bom, 124; nor could he be convicted on a charge in which he was 
charged with having committed an offence, either under Sect. 
182 or else under Sect. 193 ; cb. 

Where a prisoner is charged separately with having givon fulse 
evidence with reyard to two statements directly opposed to each 
other, a plea of guilty on one does not involve an acquittal on the 
other; Reg. v. Hossam Ali, 8 B. LR. App. 25. 

Falscly deposing in the name of another person is giving false 
evidence, not cheating by personation; Iteg. v. Prima DBhicka, 
1 Bom, H.C. Rep. 89. 

The making of a false return on oath of the service of a sum- 
mons is an offence under Sect. 193, and not Sect. 18], being 
evidence given in a judicial proceeding; Heg. v. Shama Churn 
Roy, 8 W. R. Cr. 27; the giving of false evidence otherwise 
than in a judicial proceeding is punishable under the latter clause 
of Section 193, provided it has been given under the sanction of 
the law, In re Andheen Roy, 14 W. R. Cr. 24, 

On a trial for murder, a witness had stated on oath that a 
person other than the prisoner had committed it; whilst before 
the magistrate he had stated, as was the fact, that the prisoner 
was the guilty party. In making euch statement on the trial, 
the witness was guilty of an offence under Sect, 198, and not 
under Sect. 194, as he did not know that he would, nor did he 
intend to, cause a conviction for murder; Rey. v. Hardyal, 3 
Ben. L. BR. A. Cr. J. 85. 
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Sect, 191 includes all cases in which a party is expressly bound 
to mako a statement and a trae statement, but it does not apply 
to merely voluntary statements such as form the basis of a cone 
tract, nor to false statements in # complaint to the police; 2 &. J. 
ani }', 25. It is not necessary, however, that these statements be 
mado in a court of justice to come under the section as false 
evidence. 

The practice in the High Courts is to set out the substance, and 
as pearly as possible the very words of the statement, which is 
charged as faleo. Where the charge did not distinctly set fourth 
the statement which was alleged to bo false, but it appeared that 
the prisoners perfectly understood on their tral what was tho 
alloyed false statement, and had not been prejudiced on the trial 
ip their defence by the defective form of the charge, the court 
rofased to interfere; bh, Jo and PL 380; Reg. v. Boodhun Abir, 
WW. Ar 32. Bat the High Court of Calcutta has directed 
that iu all commuttals under Sects. 198-105, the particalar state- 
menta on Which perjury 13 assigned should be invariably inserted 
in the charge: 1) RCL. Cre. 15,176. It has sinee been ruled 
that charges of giving falve evidence should contain a distinct 
ansortion with regard to cach statement intended to bo charac. 
torised ag false ; that it was made ; that itis untrue in fact; and 
that the accused knew it was so when he made it: Beg. v, 
Kalichurn Lahore, OW. OR. Cr, 54; 5 BLO. CL Cr, 41; see, also, 
In re Dowlut Moonsher, 8S oW. RR. eCr. 95 ; They. Vv. Feupdar Tay, 
9 WW. BR. Cre 14s and Reg. v. Boudhun Ahir, 17 WLR. Cr. 32. 
Where ax prisoners were charged in the same charge as follows: 
“That you on or about the day of June, , at 
Tajpur, committed the offence of voluntarily giving false 
evidence in a stage of a judicial proceeding and that yuu have 
thereby,” &c.; it was held that the charge was bad aud defec- 
tive,—firetly, as it charged a number of persons jointly with 
giving false evidonoe; secondly, as it did not shew what state- 
mente the accused pereons made; thirdly, as it did not mention 
the day and year when the alleged offence was committed; 
fourthly, because it did not indicate the court or officer before 
whom the false evidence was given; Rey. v. Maharaj Misser, 7 
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Ren. L. R. App. 66, and 16 W. R. Cr. 47. In tho enso of Reg, v. 
Kureem, 11 W. R. Cr. 16, it was also held that the commitment 
and trial together of sevoral persons who are charged with having 
given false evidence in the same proceeding should not bo 
allowed, and that although prisoners may be committed togother, 
the Court of Session has power to try them separately, and under 
the above circumstances should do so. Bach act of giving fnlso 
evidence by different persons, although in the course of the same 
judicial] proceoding, is a separate offence, and a separate charge 
must necessarily be framed against oach prisoner, and a separate 
trial must be held of each charge; 2 Mad, Jur, 290; Reg. v. 
Khoab Lall, 9 W. R. Cr. 66; Reg. v. Bhavantshankar Hartbhas, 
& Bom. H.C. Rep C. C. 55. But tho making of any number of 
false statements in the same deposition is ono aggrogato caso 
of giving false evidence, and charges of falso evidence cannot 
be multiphed according to the number of falso statements, 
These are merely evidences of the offence; and testing the matter 
by the law of evidence it is manifost that the whole deposition 
must be looked at, and, if nocessary, one part qualified by the 
other; 6 Mad. 1. C. Rep. App. 27. 


The making of a false oath or signing a falso notico or certifi- 
cate to procure a marriage is punishable under Sect, 193; Act XV 
of 1872, Sect. 66. 


Sections 194 and 195.—To render a person liable undor thoso 
two sections, as distinguished from Sect. 193, the ovidence must 
have been given or fabricated in the final stage, é. ¢., the trial, 
and not in the preliminary enquiry into the case. The natural 
result of false evidence given before the magistrate holding the 
preliminary enquiry would be nothing graver than a committal of 
the accusod persons to the Court of Session, and not necessarily 
® conviction, and it must be presumed that the accused intended 
the natural, that is the ordinary consoquence; Reg. v. Gokallas 
Bhagwanias, B. B. 22nd January 1874; but in Reg. v. Nim Chand, 
20 W. R at p. 48, it had previously been ruled that, under 
Sect. 194, the evidence need not have been given before s Court 

33 P. c. 
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of Justice, provided that the court can infer that it was the in- 
tention of the accused to stick to the false evidence right up to 
the trial of the case. Whore, on the trial of a prisoner for 
murder, a witness stated before the Sessions Court, that another 
had committed the murder, whilst before the magistrate he had 
stated, as was the fact, that the prisoner had committed it; it 
was hold that he was not guilty undor Sect. 194; Keg. v, Hardyal, 
3, BL. R. App. Cr. 85. 


In these two sections the word “offence”? donotes anything 
punishablo under the Penal Code, or under any special or local 
law; Sect. 40, anfr, p. 38. 


Fabricating Falae Evulene.—In a charge of fabricating false 
evidence, it is essential to prove that it was intended by the 
accused that the falso circumstance should appear in evidence 
ino judieml proceeding, or in a proceeding taken by law 
before a public servant as such, or before an arbitrator, that 
is, Should appenr as part of the legal evidence upon which the 
officer has to form lis judgment; Rey. ve Rajeuomar, 1 Ind. 
Jur, OL 8.105; consequently, the making up falsely of accounts 
with tho intention of producing them before a forest officer 
not ompowered by law to hold an investigation and take evidence is 
not a fabrication of false evidence within Sect. 193: Reg. v. 
Ramajiray, 12 Bom. H.C. Rep. 1; but the making of a false 
entry, by a public servant, for the purpose of saving an estate 
from forfeiture of rent received in a public book kept by him 
for the purpose of iuforming the Collector as to the rents which 
had been paid into the Collectorate, or as to what estates were 
iu arrears in their rents, ao that tho Collector might take steps 
to onforco payment, is a fabrication of false ovidence; In re 
Juggun Lall, 7 C. L. R. 356, The making of a false report by 
tho amin of a court, doputed to give possession of certain property, 
that he has been obstructed in so doing, docs not amount to the 
fabrication of false evidence; Emp. v. Ajulhia Prasad, 1. L. BR. 
17 All, 436. Ifa public servant, in charge of vertaindocuments, 
having been required to produce them, aud beiny unable to do 
a0, fabricates aud produces similar documents with the intention 
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set forth in Sect. 192, he will be guilty of an offenoe under Scet. 

198, Emp. v. Mazhar Husain, 1. L. R. 5 All. 553. Altering the 

dato of a document, so as to enable it to bo registered is fabrica- 

ting false evidence ; In re Mir bhrar Ali, 1. L. RB. 6 Cal. 482; so, 

too, where the accused fabricated a lotter in order to support a 

claim before a registrar to have a document registorod ; Lakehmaji 
v. Emp., 1, L. R. 7 Mad, 289. M instigated Z to personate C, 
and, in C’s name, purchase a certain stamped paper, in cuonso- 
quence of which the stamp vendor endorsed (’s namo on tho 
paper, as the purchaser thereof. M intended that such ondorso- 
ment should be used against C in a judical proceeding ; it was 
held that tho offence of fubricating false evidence had actually 
been committed, and that M was guilty of the abetmeont of auch 
offence; Hmp, v. Mula, 1. L, 2.2 All. 105, A polico officor who 
makes a false ontry in his diary to support his assertion that ho 
had forwarded certain documents, is vot guilty of fabricating 
false ovidence, as such entry could not be used as ovidence of 
that fact in a judicial proceeding; Emp. v. Gauri Shankar, 1. 
L, Bt. 6 All, 42. 

Where a man burns his own house, and charges another with 
the act, he commits an offence under Sect. 21), and not under 
Sect, 195; Rego v. Bhugwan, 8 WI. Cr. 65. Where’ prisoners 
apsist in concealing stolen property in a person’s house and field 
in order that, being found there on a search, it: way afford 
evidence against that person on # charge of theft, it was held 
that they were guilty of fabricating false ovidenco; mp. v. 
Rameshar, I. L. B.1 All. 379. 

It must further be shewn that the circumstance was of such a 
nature as might cause the officer before whom it was to be given 
in evidence to entertain an erroneous opinion touching somo 
material point on the case; consequently, the materiality of tho 
fabricated ovidence must be shewn; Ig. v. Damathar Ramchundra, 
5 Bom. H.C. Rep. C. C. 68. Therefore, it was held that a vakeel 
who presented a vakalatnamah, which falsely purported to have 
been signed before the Adighari ofa village and to bear the 
signature of the Adighari, was not guilty of fabricating false 
evidence ; In re Keilasuni Putter, 5 Mad. H, C. Rep, 873. 
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Using False Evilence.—This section does not apply to suborna- 
tion of perjury, but to cases where false evidence has been used 
aftor it was in existence ; Reg. v. Sufurudoen, 1 Ind. Jur. 0. 8. 
122. J. brought a suit opon a bond, and at the trial sought to 
support hia claim by alettor fabricated for the purpose of en- 
abling L to get the bond registered ; it was held that, even if 
tho latter wus fabricated only for usc before the registrar, that 
wes no valid objection to a conviction under this section ; 
Lalahmaji v. Emp., 1. 1. 2. 7 Mad, 289; see, also, Reg. v. Oodun 
Lall, 3 W. It. Cr. 17, ‘These two cases wore tried before a 
Session Court, and no question, theroforc, was raised as to tho 
jurisdiction of tho tribunal; but where a similar case was tried 
before a tnugistraty, it was hold that tho offence fell under Sect. 
47), and not under Sect. 196, and, consequently, that the magis- 
trate had no jurisdiction to try the caso; Emp. v. Kherade Chun- 
der Mozumilar, 1. [. £8. & Cal, 717. 


As Soct, 196 doos not specify in so many words the amoant of 
punishimont, the charge should contain the words ‘‘punishable 
under Scots, 193 and 16 of the Indinn Penal Code;” 2 W. R. 
Cr. 0, 


Svelwone 107, 198, 199, and 200.-—Undcr those sections the 
matersaltty of the falso statement must be shewn in additiun to 
the other requirements of the sections. 


The word “declaration "' in Suct. 1QY means any statement of 
fact iv the form simply ofa declaration, which, for the purpose of 
proof of the fact declared, has by itself all the force of evidence 
given on oath, or sclomu affirmation substituted for an oath; in 
short, n decluration receivable in lieu of personal vita coce testi- 
mony ; ity. v. Vedumulu, 4 Mad. Hl, B.C. Rep, p. 187, and 4 
Mad. Jur. G2; Alebiul Majul vy. Krishna Lal, I, L. RB. 20 Cal, 
724, a statement made by a person for tho purpose of obtaining 
a municipal license, is not such a declaratiun ; Chandi v. Abdur 
Rahwaan, 1. L. R. 22 Cal. 131. There is nv express provision 
of law which requires a court to receive a “ verified application,” 
¢. g-y att application fur execution, as “evidence of any fact;"’ 
consequently » person making a false statement in such an ap- 
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plication cannot be convicted under Soct. 199, but it does not 
prevent his conviction under Sect. 193; Emp. v. Bapujt Dayaram, 
I, L, R, 10 Bom. p. 299, 


Making, signing or attesting any falso declaration or cortificato 
of marriage is punishable undor Sect. 199; Act ILI of 1872, 
Sect. 21. 


Sanction.—A Civil Coart sanctioning a criminal prosecution for 
giving false cvidenco must distinctly state the exact words upon 
which the prosecution is to be based, and must not give auch a 
sanction in general terms ; Reg, v. Kartik Chumler Halder, 5 RC, 
C. Cr. 58, and 9 W. R. Cr. 58. A sanction, however, is sufficient 
if it be to prosecute in respect of any falso statement contaiued in 
two specified depositions; Jteg. v. Aadir Bue, 11 W. 2 Cr. 17, 
What is really necessary in a sanction is that it should inform the 
accused of what the Court considers to bo fulsv evidence, and tho 
Magistratu of what he has to tuke cognizance; and whilo a 
sanction to prosecute in respect of evidence given in a vory long 
deposition, without specifying the points, would be objectionable, 
yet, if the deposition were short and referred tu ono point only, 
such a form of sanction would seem to be unobjectionable. What 
1s needed is a specificution of the pluce where and the time when 
the false ovidence was given, and in substance the assignmonts of 
perjury charged, as ulso the soctions of tho Penal Code under 
which proceedings are authorized ; In re Har Mal, 1. L. Ut. 6 All, 
105; In re Jivun Ambatdas, 1, L. It.19 Bomh, 362. To e prosecu: 
tun by a Sub-Registrar for au offence committed before him, the 
specific sanction of tho Registrar is required ; Ig. v. Kalichurn 
Lahore, 5 B.C. C. Cr. 41; 9 W. BR. Cr. 54. 


Preiminary Enquiry.—At the preliminary enquiry, to ascortain 
whether the accused shall be committed to take his trial for 
giving false cvidence, he mast be present as an accused person, 
and have an opportunity of cross-examinivg tho witnesses, and 
not merely be present as one of a number who give evidence on 
oath in respect to a certain sabjoct-matter; Rey. v. Kalichurn 
Lahoree, 9 W. BR. Or. 54; 5 B, 0. C. Cr. 41. 
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Abstment of Falee Evidence, §c.—There can be no abetment of 
false evidence unless the accused, not only desires or instigates 
the giving of certain evidence, but also knows or believes that 
that evidence is false ; Reg. v. Nim Chand, W. 20 R. Cr. p. 44. 


Where C falsely ropresented himself as U the writer of a docu- 
mont signed by U; and ‘T’, knowing that C was not U, and had 
not written such ducument, produced C as U and as the writer 
of the document, it was held that T’ ought to be convicted on a 
charge of abotting the giving of false evidence ; Reg. v. Chumdi 
Churn, 8 W. Ut. Creo. A suppression of evidence is a giving of 
falas evidence. A prisoner asked a witness to suppress certain 
facts in giving his evidence ayant him before a Magistrate on 
a charge of defatustion, It was held that this amounted tu an 
abetment of the offence of giving false evidence in o stage of a 
judicial proceeding , Iteg. v. Andy Chetty, 2 Mal. H.C. Hep. 488. 


Desrrectrion oF Evipence. 


Bect. 201, Causing Evidence to dieappeur, 5-.—Whoever, 
knowing or having reason to believe that an offence has 
been committed, causes any evidence of the commission 
of that offence to disappear with the intention of screen- 
ing the offender from legal punishment, or with that 
intention gives any information respecting the offence 
which he knows or believes to be false, shall, if the 
offence which he knows or believes to have been com- 
mitted is punishable with death, be punishable with im- 
prisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine ; 
and if the offence is punishable with transportation for 
life or with imprisonment which may extend to ten 
years, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
and shall also be liable to fine; and if the offence is 
punishable with imprisonment for any term not extend- 
ing to ten years, shall be punished with imprisonment 
of the description provided for the offence for a term 
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which may extend to one-fourth part of the longest term 
of the imprisonment provided for the offence, or with 
fine, or with both. 


Illustration. 


A, knowing that B has murdered Z, assists B to hide 
the body with the intention of screening B 
from punishment. A is liable to imprisonment 
of either description for seven years and also 
to fine. 


Triable by the Court of Seaston if the offence intended to be 
screen ie capital ; by the Court of Session, a Presidency Maqia- 
trate, or a Mayietrate of the firat class, uf such affence be punishable 
with transportation or imprisonment for ten yeara ; and in the case 
uf the offence tu be acreened Leing punishable with leas than ten years’ 
imprisonment, by a Presidency Magistrate, or a Magistrate of the 
first class, or the Court by which the ortginal offence tx triable, A 
warrant shoudd teu inthe first tnxtance, Police officera may nol 
arrest without a warrant, Difondanta are batluble. Nut compound 
able, 


Charge, 
That you, the said AB, on or about the day of ; 
at , knowing that a capital offence had been commit- 


ted, to wit, that one C D had committed murder by causing the 
death of one E F, did, with the intention of screening tho 
offender, to wit, the said C D, from logal punishment, cause certain 
evidence of the said offence to disappear, to wit, by removing the 
dead body of the ssid E F from the place where the murder was 
committed, and burying it secretly in the field of one G H, and 
that vou, the said A B, have theroby committed an offence punish. 
able under Sect. 201 of the Indian Penal Codo, and within, &c. 


This section refers, not to the principal offender, but to persons 
uther than tho actual criminals, who, by their causing evidence 
to disappear, assist the principal to escape the consequences of 
his offence ; Torap Ali v. Emp., J. L. B. 22 Cal. 638, and the cases 
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collected therein, but it is not illegal to convict, undor this section, 
an accused, who is suspected, but not proved, to be the principal 
offender ; Emp. v. Limbya, B. I. 8 October 1895. 


Tn this section the word “ offence” denotes anything punisbable 
under the Penal Code, or under any special or local law where the 
thing punishable under sach special or local law is punishable with 
imprisonment for six mouths or upwards, whether with or with- 
out fine; Sect. 40, ante, p. 38. See Sect. 203 for the explanation 
of what is included in tho word “ offence ” in this section. 


A prisoner pushed a woman, she fell into a boat, and died then 
and thore. Afterwards the prisoner set the boat with the corpse 
in it afloat down tho river, and so concealed the evidence of his 
offence. It was held that he was not guilty of the offence of causing 
evidenceto disappear; Rez, v. Ramsounder Shvotar, 7 WR. Cr. 52; 
DP R.C.C. Cire 10; 2 Mad. Jur, 282; see, also, Emp. v. Behala Bilt, 
11. R. 6 Cal. 789, Reg, v. Kasinath Dinkar, 8 Bum. H.C. Rep. U. 
C.126; and Hmp. v. Lalli, 1.0L. BR. 7 AU, 749; kup. v. Dungar, 
160, I. 8 All. 252. K and B having caused the death of J 
in B's field, removed J’s body to bis own field, and it was held 
that K could not bo convicted under this section; Emp. v. Atehna, 
10, R. 2 All. 713; see, also, Reg. v. Toulshoe, 5 N. W. R. 186, 
In a trial undor this section, the accused mado a statement to the 
effect that ho was present ut the commission of a murder by two 
other persons, that he himself took no part in the act, that in 
his presence one of the persons named pulled off a razai from the 
bed on which the deceased was sleeping, and that in his presence 
the rasat was subsequently concealed in a stack. It was proved 
that tho rasai belonged to the deceased, and that it was foond 
in the stack, and that it was pointed out tothe police by the 
nccusod, Tho accused having been convicted of causing evidence 
of the murder to disappear, under this section, it was held that 
the conviction must be quashed, inasmuch as if the razat had not 
been concealed, its presence or existence would have been no 
evidence ofthe murder; Emp. v. Zaili, I, 1, R. 7 Alt. 749. 
Where a person is preecnt at the commission of a murder with 
out being aware that such an act was about to be committey 
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and without taking any part in it, but afterwards through 
fear assists in concealiug the body, ho is guilty under thie 
section ; fteg. v. Goberthun Bera, 6 W. R. Cr. 80. Beforo 
an accused can be convicted under this section it is necessary 
to shew that an offence, of which he is charged with having 
caused the evidenco to disappear, has actually been committed, 
and also that the accused knew or had information sufficient to 
load him to be aware that the offence had been committed ; 
Matuks Misser v. Emp., 1.5L. R. 11 Cal. 619. If in fact no 
crime has been committed, there can be no conviction for causing 
evidence to disappear ; Iteg. v. Abdul Kadur, 1. L. R. 3 All. 279. 
Therefore, where a person has beon killed in tho lawful oxerc ise 
of the right of private defence, and othor partios have assisted 
the person who killed the othor in disposing of the dond body, 
these aro not guilty of causing tho evidence of an offence to 
disappear ; Itvg. v. Pellko Nushyv, 2 W. BR. Cr, 48. 

The proper order of proof on the part of the prosecution on a 
charge of giving false information is to prove—first, that tho 
principal critne was committed ; secondly, that the prixoner gave 
information respecting the offence ; thirdly, that such information 
was false, and known to him to be so; fourthly, that he then 
knew of the commission of the principal offence ; and fifthly, that 
his intention was to seroun the principal offender ; Teg. v. Sub- 
bramanya Pillai, 3 Mad. H.C. Rep. 251. 

The words “or having reason to believe ” aro introduced to 
cover cases where actual knowledge cannot be brought home to 
the accused, but where he is proved to have been acquainted with 
facts which must have caused him to be morally certain that an 
offence had been committed. A person has “ reason to beliove ” 
only “if he has sujfictent cause to believe,” and a man cannot 
have in law sufficient cause to believe a thing which has novor 
existed; but supposing that it was not necessary in the first 
instance to prove more than that the accused believed an offence 
to have been committed, still, before he can be convicted, it must 

‘ roved that he concealed evidence of, or gave false informa- 

respecting, an offence, with intention to screen the offender, 

hi} there can be no offence or offender unless some criminal 
33 Pc 
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act has been done; see Meg. v. Joy Narain Patro, 20 W. R. Cr. 
66, which is inconsistent with Reg. v. Hurdut Surma, 8 W. 
R. Or. 68. 

Osrttixe 10 o1ve INFORMATION. 

Sect. 202. Omitting to give Information of an Offence.— 
Whoever, knowing or having reason to believe that an 
offence has been committed, intentionally omits to give 
any information respecting that offence which he is 
legally bound to give, shall be punished with imprison- 
ment of either description for a term which may extend 
to six months, or with fine, or with both. 

Sect. 203. “iving Kalas [nformation.—Whoever, knowing 
or having reason to believe that an offence has been 
committed, gives any information respecting that 
offence, which he knows or believes to be false, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 


Krplanation.—In sections 201 and 202 and in this section 
the word “ offence” includes any act committed at any 
place out of British India, which, if committed in British 
India, would be punishable under any of the following 
sections, namely, 302, 304, 382, 392, 393, 394, 395, 396, 
397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459, 
and 460. 

Triabl: by a Preaidency Magistrate, or a Magiatrate of the firat 
or aecond clans, A atemmone should iseue in the first instance under 
Beet, 202 ; a warrant under Sect. 203. Police officers may not arrest 
without « warrant, Defonlants are bailable. Not cumpoundable. 


Charge umler Sect. 203. 

That on or about the day of , at , one 
C Dcomwitted the offence of theft; and you, the said A B, 
kowing that such offence had been committed, intentionally 
gave information which you knew or believed to be false; and 
that you have thereby committed an offence punishable under 
Sect. 203 of the Indian Penal Code, and within, &c. 
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roulence. 

The offence described in Sect. 202 will, in general, be committed 
by police officers and other public servants, though, under Sect. £4 
of the Criminal Procedure Code, 1882, private individuals may be 
guilty, in respect of certain offeuces therein enumerated. Iu this 
section the word “ offence" denotes anything punishable under 
the Penal Code, or ander any special or local law, when the thing 
punishable under the special or local law is punishablo with 
imprisonment for six months or upwards, whethor with or without 
fine. Under Sect. 203 the word “ offence” donvtes anything 
punishable under the Penal Code, or under any special or local 
law; Sect. 40, ante, p. 38. The explanation tu Sect. 203, applies 
the word “offence” in both these soctions to certain acts com- 
mitted out of British India. 


The offence under Soct. 208 may, of course, be committed cithor 
by a private person or a public servant indifferently, but it diffors 
from the offence of giving false information under Sect. 201, 
in that there is no necessity to prove that the defendant intonded 
to screen the principal offender from legal punishmont undor 
the present section. To justify» conviction for giving false 
information, it is necessary that there should have been some 
offence committed ; Reg. v. Ram Ruchea, 4 W. RB. Or. 29; that the 
accused should have known or have reason to believe that such 
offence had been committed, and that, so knowing or believing or 
having reason to believe that it had been committed, ho should 
have given some information which ho knew or believed to be 
false ; Reg. v. Joy Narain, 20 W. BR. Or. G6. If an offence has 
been committed, it is sufficient that the accused knows of its 
commission, or has reason to believe it has beon committed ; but 
if no offence has been committed, it is obvious that he cannot know 
of ite commission, and in many cases he would not have any reason 
to believe that an offence has been committed; but there aro some 
cases in which an accused person may have reason to believe that 
an offence has been committed, as for instance, if be sawa person 
lying by the road-sidedead with a wound on his head, which after- 
wards turns out to have been caused by his falling down in a fit, but 
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which if inflicted by any onc else would amount to an offence ; see 
Reg. v. Cheetour, 1 W. B. Cr. 18. 


See, also, Sects. 176 and 177, ante, p. 202, which are wider than 
the present sections, which refer only to the cayes where an offence 
has actually boen committed; and Sects. 118 to 120, ante, 


pp. 184-136, which relate to the concealment of designs to 
commit offences. 


Secreting DocumENts, 


Sect, 204. Srrreting Documents.-- Whoever secretes or 
destroys any document which he may be lawfully 
compelled to produce as evidence in a Court of Justice, 
or in any proceeding lawfully held before a public servant 
as such, or obliterates or renders illegible the whole or 
any part of such document with the intention of prevent- 
ing the same from being produced, or used as evidence be- 
fore such Court or public servant as aforesaid, or after he 
shall have been lawfully summoned, or required to pro- 
duoe the same for that purpose, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Triable by a Presidency Magistrate, or a Muayratrateof the first class, 
A warrant should vesue tn the first inatunce, Police officers may not 
arreel without a warrant, Defendants are batlable. Not com- 


pounda ble, 


Kredenec. 


Whore tho plaintiff iu a suit referred to arbitration by consent, 
with a view to provont a witness from referring to an endorse. 
ment on document, which tended to shew that the defendant had 
paid wore than was alleged to have been paid by him, snatched 
up the document which was lying beside the arbitrator, ran away 
with it, aud subsequently refused tw produce it; it was held that 
the offunce committed was not theft, bat that of secreting a 


document under this section; Subramania UVhanapatli y. Reg. 
Ll. L. & 3 Mad. 261. 
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PERSONATION. 


Sect. 205. False Personation.—Whoever falsely per- 
sonates another, and in such assumed character makes 
any admission or statement, or confesses judgment, or 
causes any process to be issued, or becomes bail or 
security, or does any other act in any suit or criminal 
prosecution, shall be punished with imprisonment of 
either description for a term which may extend to three 
years, or with fine, or with both. 


Triable by the Court of Session, a Prestdency Magistrate, or 
Magistrate of the first class. A warrant should teue in tha first 
instance. Police officers may not arrest without a warrant. Defend- 
ants are bailable. Not compoundable. Sanction required under 
Sect. 195, Cr. DP. 0., 1882, when offence ts committed tn relation lo 
a proceeding tn any Court. 


Charge. 
That you, the said A B, on or about tho — day of ; 
nt , did falsely personato ono C D, a defendant. 
in , a suit before the Civil Judge of , and in such 


assumed character did admit that the said C 1) was indebted to 
one E F, the plaintiff in the said suit, in the sum of one thousand 
Rupees ; and that you, the suid A B, have thereby committed an 
offence punishablo under Sect. 205 of the Indian Ponal Codo, and 
within, &c. 

Evulence. 

Prove the existence of a suit or criminal prosecution before an 
authority competent to have cognisance of such suit or prosecution, 
and that the defendant personated the plaintiff or defendant in tho 
suit, or the prosecutor in the prosecution, or auy witness, and under 
such assumed character did any of the acts set out in the above 
section. It is absolutely necessary toa conviction for false person- 
ation andor this section, that the accused should bave assumed 
the name and character of the person he is charged with baving 
personated. The mero fact that he presented a petition in Court 
in the name of that individual who was ill is insufficient to shew 
any inteution of falsely personating such person; Reg. v. Narain 
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Acharji, 8 W. 2. Cr. 80. Nor is it enough to shew the assumption 
ofa false name. It must also appear thet the assumed name was 
used as a means of falsely representing some other individual. It 
is not an uncommon thing for men to pass under names not their 
own for the parpoeo of disguise, in some instances from blameless, 
in others from indifferent, or bad, motives. But whatever the 
motive, the use of an assumed name without anything more 
being done is uot a criminal offence. The whole language of the 
section clearly imports the acting of the part of another person, the 
actor protending that ho is that person. Therearo other sections, 
as 140,170,171 (u's, pp. 155, 192, and 193), and Sect. 415 
(post), under which the false assumption of appearance or 
charactor may be an offence, though no particular individual is 
meant to be represented or only an imaginary person, but it 
is not so here; Mey, v. Auther Rowton, 3 Mad. Jur. 146; 8. C. aub 
nom.; Rey. v. Hadar Ravutton, 4 Mad. H.C. Rep. 18, dissenting 
from Reg. v. Bittoo Kahar, 1 lad. Jur. 0, 8. 128, 

It has been decided in Ivy, v. Prema Bhicka, 1 Bom. TT. C. 
Rep. 89, that a person falsely depusing in the name of anothor 
is guilty of giving false ovidence, and not of cheating by 
personation ; itis evident, however, that his act comes within the 
limita of, and is an offence under this section also, which includes 
making a statement. 

Fraudulent gain or benefit ig not an essential clement of the 
offence croated by this suction, and a conviction is, therefore, sus- 
tainable, even where tho personation is with the consent of the 
party porsonated; Be purte Suppakon, | Mad. H.C. Rep. 450. 


Fraupchent Transrsrs, &c. 


Sect. 206. Fraudulent Removal, Se., of Property.— Whoever 
fraudulently removes, conceals, transfers, or delivers to 
any pereon any property or any interest therein, intend- 
ing thereby to prevent that property or interest there- 
in from being taken as a forfeiture, or in satisfaction 
of a fine, under a sentence which has been pronounced, 
or which he knows to be likely to be pronounced, by a 
Court of Justice or other competent authority, or from 
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being taken in execution of a decree or order which has 
been made, or which he knows to be likely to be made 
by a Court of Justice in a civil suit, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Sect. 207. Fraudulent Claim tv Pi vperty.— Whoever frau- 
dulently accepts, receives, or claims any property or any 
interest therein, knowing that he has no right or right- 
ful claim to such property or interest, or practises any 
deception touching any right to any property or any 
interest therein, intending thereby to prevent that pro- 
perty or interest therein from being taken as a forfei- 
ture, or in satisfaction of a fine, under a sentence which 
has been pronounced, or which he knows to be likely 
to be pronounced by a Court of Justice or other com- 
petent authority, or from being taken in execution of a 
decree or order which has been made, or which he knows 
to be likely to be made by a Court of Justice in a civil 
suit, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine, or with both. 

Sect. 208. bP audulently cuffering a Decree.—Whoever frau- 
dulently causes or suffers a decree or order to be passed 
against him at the suit of any person for a sum not 
due, or for a larger sum than is due to such person, or 
for any property or interest in property to which such 
person is not entitled, or fraudulently causes or suffers 
a decree or order to be executed against him after it has 
been satisfied, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 

Illustration. 

A institutes a suit against Z. Z, knowing that A is 
likely to obtain a decree against him, fraudu- 
lently suffers a judgment to pass against him 
for a larger amount at the suit of B, who has 
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no just claim againt him, in order that B, 
either on his own account or for the benefit 
of Z, may share in the proceeds of the sale of 
Z's property which may be made under A's 
decree. Z has committed an offence under 
this section. 


Sect. 209. Dishonestly making Falee Clain.—Whoever 
fraudulently or dishonestly, or with intent to injure any 
person, makes in a Court of Justice any claim which he 
knows to be false, shall be punished with imprisonment 
of either description for a term which may extend to 
two years, and shall also be liable to fine. 


Bect. 210. Praudulently obfaining a Decerce.—Whoever 
fraudulently obtains a decree or order against any person 
for a sum not due, or for a larger sum than is due, or for 
any property or interest in property to which he is not 
entitled, or fraudulently causes a decree or order to be 
executed against any person after it has been satisfied, 
or for anything in respect of which it has been satisfied, 
or fraudulently suffers or permits any such act to be 
done in his name, shall be punished with imprisonment 
of either description for a term which may extend to 
two years, or with fine, or with both. 


Offences under Sects, 206 and 20% are triable by a Presidency 
Magistrate, or a Mugistrate of the first or second class ; those under 
Sects, 208, 209, and 210 by a Presidency Magistrate or a Mayia- 
trate of the first class, A warrant should tasue in the firat inalance. 
Police ujicers may not arrest without a warrant. Defendants are 
bailable. Nut compoundable. Sanction required under Sect. 15, 
Cr. P. C., 1882, when offences committed in relation to a proceeding 
in any Court, 


Charge of a Fraudulent Transfer, 


That one C D was a creditor of you, the said A B, and had sued 
you, the said A B, in the Moonsiff’s Court of , in O. 8. of 
186], and had obtained judgment against you for the sum of one 
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thousand Rupees; and you, the said A B, intending to prevent a 
certain piece of land situated in the village of from being 
taken in execution of the said decree, fraudulently transferred the 
same to one E F’; and that you, the said A B, have thereby com- 
mitted an offence punishable under Sect. 206 of the Indian Penal 
Code, and within, &c. 

Charge of making a False Claim. 

That you, the said A B, on or about the day of —_, com- 
menced a suit in the Moonsiff’s Court of » against one 
CD, and in the said suit falsely and fraudulontly claimed to be 
the owner of certain jowels then in tho possession of the said C D, 
with intent to injure the said C D ; whoreas you, the said AB, 
well knew that you were not tho owner of the jowels so claimed 
by you, and that you, the said A B, havo thoreuby committed an 
offence punishable under Sect. 209 of the Indian Penal Code, 
nnd within, &c. 

Evidence, 

The proof in this case will require to be the same practically 
asunder Socts. 421-424, post, and all requisite romarks will be 
found there. The only distinction between tho sections is in tho 
modo of transfer ; under somo it is by means of a dovd or such 
like instrument, under others by means of u fictitions suit. In 
all cases under these sections the act done must be charged and 
proved to have been done fraudulently or dishonestly ; this may 
bo effected by direct evidence applicable to the act charged, or the 
fraud or dishonesty may be shewn by evidence of other similar 
acts done by the accused under similar circumstances ; Emp. v. 
Vajiram, J... R. 16 Bom. 414, and the cases cited by Telang, 
J., in his judgment. 

Sectwn 206.—Under this section it must be proved that a son- 
tence has been pronounced imposing a fine, or s decree passed, 
or some other act donc, or likely to be done, by a court impos- 
ing a liability with respect to money or property on the accused, 
and that the accused has fraudulently removed, &c., property in 
order to prevent it being made available in satisfaction of the 
fine or the decree ; [n re Balmolwoml, 18 W. RB. Cr. 65. 

HM r.c 
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A person who frandulently removes property, intending there- 
by to prevent it from being taken in execution of a decree made 
by a eg.lectur, commits an offence punishable under Sect. 206 
of tho Penal Code, and not under Act X. of 1859, Sect. 145 ; 
Guur Chunder Chuchelidty vy, Kishen Mohun Singh, 10 W. R 
Cr. 46. 


Section 210,— Where a person applies for the execution of a 
decree which has been already exccuted, his offence falls, not under 
Sect, 209, but 210; Jtey. v. Beequn Mahtoon, 12 W. R. Cr. 87. 
Tho fact that a settlement of a decree has been made out of court 
and not certified to the court by the plaintiff, does not prevent the 
settlement bemy recognized in a criminal court, for Sect. 206 of 
the Civil Procedure Code, 1859, relates solely to the civil court in 
which the original suit was brought. It does not say that the 
acttloment shall not be given in evidence in any court of justice, 
or in any court, evil or criminal; i, And the same principle 
apphes ander the Code of 1877, as amended by Act XLII. of 1879, 
and that of 1882, although they provide that no adjustment or 
sottloment of a decree shall be recogmzed by any court unless it 
has been duly certitied ; lke. v. Muttaraman, I, L. Rt. 4 Mad, 825; 
Kimp, v. Pillala, 1. RY Mud, 10); Limp. v. Bapujt Dayaram, 
1. L. BR. 10 Bom, 288. Tho word “ sutistied ” is to be understood 
in its ordinary meaning, and uot as only referring to decrees the 
satisfaction of which has been certified to the court; Emp, v. Ba- 
puji Dayaram, 1.1. B10 Bom, 288; Madhub v. Novodeep, I. L. RB, 
16 Cal, 126, Now, however, by the amending Act of 1889, 
Sect. 258, C. 1. C., has been altered, and the only courts prohi- 
bited from recognising an uncertified satisfaction of a decree are 
those executing it. 


Farsx Ciaror. 


Sect. 211. Falee Charge.— Whoever, with intent to cause 
injury to any person, institutes or causes to be instituted, 
any criminal proceeding against the said person, or false- 
ly charges any person with having committed an offence, 
knowing that there is no just or lawful ground for such 


proceeding or charge against that person, shall be punish- 
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ed with imprisonment of either description for a term 
which may extend totwo years, or with fine, or with 
both ; and if such criminal proceeding be instituted on a 
false charge of an offence punishable with death, transe- 
portation for life, or imprisonment for seven years or up- 
wards, shall be punishable with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

Triable by a Presidency Magistrate, or a Maquxtrate of the firat 
class, tnless the false charge be of au affence puntshable with 
imprisonment for seven years, then by the Court of Seanton, a 
Presidency Magtatrate, ui a Magistials of the firat clans, but of with 
amore asérere punishment, then by the Court of Seasion, A warrant 
shoud isawe inthe firat inatanee. Dolice officers may not arreat withe 
out a warrant. Defendants are bailalle. Not comprundadle, 
Sanction required under Sect, 195, Cr. PP. C., T8kl, when the 
offence ie committed in relation to any proceeding in any Cow, 


Chaar, 
That you, the said A B, on or about the day of : 
at , with intent to cause mjury to one CD, appeared 
before tho magistrate of yand then and there falacly 


charged the said C D with having committed an offence, to wit, 
with having committed a theft of fifty Rupees ; you the said AB, 
at the time well knowing that the said C D had not committed 
a theft of the said money, and that there was no just or lawful 
ground fur such charge against the said CD; and that you, the 
said A B, have thereby committed an offence punishable under 
Sect. 211 of the Indian Penal Code, and within, &c. 
Evidence. 

Under this section two different acts are provided for: Is/ly 
making a false charge; Qully, instituting or causing to bo insti- 
tated any criminal proceeding against a person; Reg. v. Nubvdisto 
Ghose, 8 W. R. Cr, 87. 

Prove that the defendant made a charge, or instituted, or 
caused to be instituted, a criminal proceeding aguinst the come 
plainant. A false charge nocd not have been made before a 
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magistrate, it may be made toa ny person; Reg. v. Subbanna 
Gaundan, 1 Mal. H.C. Rep. 80 ; Ashrof Aliv. Emp., I. L.R.5 Cal. 
281; and there is no necessity for a prosecution to have followed on 
such charge; [’mp. v. Abul Hassan, I. L. BR. 1 All. 497; Emp. v. 
Salik, ib. 627. Statements, although false, made without any 
intention of seting the criminal] law in motion, do not amount to a 
false charge; In re Karigowda, I. I. R.1Y Bom. 51. A man 
who burns down his own house and charges another with the 
act is guilty under this section; Reg. v. Bhagwan, 8 W. BR. Cr. 65. 

The institution of a criminal proceeding must be before some 
court or officer having jurisdiction to investigate the charge and 
dispove of it or send it up for trial; /n+se Jamoona, I. L. RB. 
6 Cal. 620. A false complaint to the police which they are 
competent to deal with is instituting a criminal proceeding ; 
Tteg. v. Bonomally, 6 Wd. Cr. 32. It was subsequently held that 
the actual institution of a criminal proceeding is essential to the 
application of the latter portion of the section, and if a person 
only makes a false charge, his caso falls under the former part of 
the xection, even though the charge which he makes is of an offence 
described in the latter portion; Hap. v. Pitam Rai, 1.0. R. 5 Al, 
215. hmp. v. Paruhu, 1b. 598: followed in Emp, v. Karon Bukeh, 
ILL. R.Vb Cal, 683; but this last case has been overruled by a Full 
Bench in Calcutta, and it has been held that a man, who sets the 
criminal law in motion by making a false charge of a cognizable 
offence to the police, institutes criminal proceedings ; Karin Buksh 
ve bmp, J. 0. RoW? Cal. 674. A inan makes 8 charge when he 
complains te the police of a non-cognizable offence, or makes an 
application to au officer for sanction to prosecute, but he does not 
thereby institute criminal proceedings. Criminal proceedings are 
instituted, but no chargo made of an offence, when proceedings 
are taken to compol security to be given to keep the peace, or 
when proceedings are taken against a person concealing himself, 
or without visible means of subsistence ; 1). p. 571. 


When a person interested in the matter infurms a police 
offioer that he has been informed that A has committed a certain 
offence, and then applice to bave A’s house searched, that amounts 
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to making a charge; Reg. v. Hunooman Lall, 19 W.R. Cr. 8; if 
not in fact to instituting a criminal proceeding. A polico officer, 
though acting upon the information of an informer, may be said to 
institute a criminal proceeding againat the person charged by him; 
and the consent of his superior officer to such charge will bo no 
guaranteo against the consequences of bad faith on his part; Reg. 
v. Nobokisto Ghose, 8 W. BR. Cr. 87; see, alan, Iu re Nabodeep 
Chunder, 11 WR. Cr. 2; and Gopi IMuhablesheur v. Sheso Manju, 
f, L. I. 12 Bom, 358. A dacoity having been committed in the 
house of the accused, he guve information to the police, and said 
that he suspected a certain person because he was his enemy ; it 
was held that this did not amount to instituting a criminal proceed- 
ing; In re Bramanund, 8 C. Lb. BR. 233; see, also, diy, v. Gopala 
Bhikajt, B. Ik. 24th April 1873. 


Prove that the charge is false in fact. No chargo of falsely 
instituting criminal proceeding can be proved while the original 
matter is still under investigation, as it insy turn out that tho 
court conducting the investigation may suy that the charge mado 
in the proceeding 18 8 truce one, but it is not necessary that the 
case should have been fully heard aud dismissed ; it is aufticiont if 
it be not pending at the time of the trial ; Reg. v. Subbunna Gaun- 
dan, 1 Mad. H.C. Rep. 30. The mere fret, however, that a case 
has been dismissed is not evidence of the falsity of the charge 
made therein, but this must be shewu by positivo ovidence ; Ley. 
v. Ram Does Boiatub, 1 W. RR. Cr. 35. Mere rashness in making 
a charge which is in fact beheved is not an offence; ftvy. v. Pran- 
kishen, 2 RC. C. Cr. 31. It is for the prosecution, in tho first 
instance, to make out a distinct case against the prisoner, und not 
for tho latter to shew that he had jast grounds for making the 
charge; Rey. v. Nolokisto Ghoac, vbt says. 


Where a charge i ia made to the police of an offence shich the 
police report is a false charge, aud the prosecutor ssks to have the 
matter investiguted by the magistrate, the magistrate is justified 
in law in acting apon the police report, and directing the prose- 
cutor to be charged with falscly institating a criminal procecding ; 
but as a matter of sound judicial discretion, a magistrate should 
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not make such an order until some persons aggrieved by the pre- 
vious charge has complained, or he has before him a police 
report based upon an investigation specially directed to the offence 
to be tried, and until it is clear that the original charge has been 
heurd and disinissed or abandoned, And in order to shew whether 
that charge is abandoned or not, the person who made it should 
havo the opportunity given him of supporting or abandoning it; 
Emp. v. Sham Tall, 1. LD. R14 Cal. 707 (F. B.); Emp. v. Raghu 
Tiwart, I. . R,15 AU, 336 In the Calcutta case the following 
previous cases were cited and considered; Rey. v. Heera Lal Ghose, 
13 W. R. Cr. 87; Government v. Karimdad, I. L. R. 6 Cal. 496; 
Emp. vy. Shibo Brhura, ib, 584; Emp. v. Grish Chunder 
Nandi, 1. L. Ro 7 Cal, 87; Ramasami v. Emp., 1. LD. R. 7? Mad. 

923 In re Girdhart Mundul, 1, R. 8 Cal. 435; In re Choolhate 
Toler, 2C. L. R315; In re Gangoo Shing, ib. 389; In re Biyogi 
Bhagu, 4 O 1. RB. 184; In ve Russich Dall, 7 C. LT. BR. 882 ; 
Emp, v. ladha Kishin, ToL, 0.3 AU 36; and Emp. v. Jamni, 
tb, 887; and Emp. v. Gangaram, I. E.R. 8 All. 88: seeus 
Emp. v. Bhawani Prasad, I. 1. BR. 4 AU. 1825 and (yan Chundor 
Roy v. Prutup Chandler Das, EL, BR. 7 Cal. 208, The fact that 
an offence alleged to have been committed has been compounded 
is not a conclusive answer to a charge against the prosecutor 
under this suction; Emp. v. Afar Als, I. BG. BR. 11 Cal. 79. 


Iutent to injure is an casoutial part of the offence; Rig. v. 
Nobokisto Ghose, ubi aup.; Eup. v. Gopal Dhanuk, [. L. R.7 Cal. 
96. Tho making of a charge which the accused knew to be false 
causes an irresistible presumption to arise that the intent was 
to injure, but a4 charges und complaints may be lawfully mado 
on information which may be erroncous, though not to tho know- 
ledge of tho accused, ho should be allowed to shew the information 
on which ho acted, and the judge, before convicting him, ought 
not only to be satiatied that the facts alleged as the ground for 
making the charge were in themeelves untrue and insufficient : 
but also that they were known tu be so by the accused when he 
made the charge; Ary. v. Navalwal valad Umalmal, 3 Bom. H. C. 
Rep. C. CU. 16. The fact that an accuser is an offical in a sub- 
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ordinate position will not shield him from the consoquences of 
false and malicious charges made by him officially ; Reg. v. Rhedoy 
Nanth Biswas, 2 W. R. Cr. 45. 


Tt must farther be proved that the accused know the chargo to 
be false ; Iteg. vy. Chidda, 3 N. W. 3827; or that he knew there 
was no just or lawful ground for making the chargo or instituting 
the proceeding, or in the phraseology of English law no reason- 
able and probable cause; seo per Ranade, J., in Ragharendra vy, 
Kashinathbhat, I. L. R.19 Bom. p. 725. Reasonable aud pro- 
bable cause is an honest belief in the guilt of the accused, basod 
upon a full conviction founded upon reasonable grounds, of the 
existence of » state of facts which assuming them to be trno would 
reasonably lead any ordinarily prudent and cautious man, placed 
in tho position of the accuser, to the conclusion that the party 
charged was probably guilty of tho crime imputed. There must 
be: firatly, an honest belief in the accuser in tho guilt of the 
accused : secund/y, such belief must bo upon an honest conviction 
of the existence of the circumstances which led the accused to that 
conclusiva ; thirdly, such secondly-mentioned belief must bo based 
upon reasonable grounds; by this 1s meant such grounds as would 
lead any fairly cautious man in the defendant’s situation so to 
beheve; fourthly, the circumstances sv believed and relied upon 
must be such as amount to reasonable ground for belief in the 
guilt of the accused ; Hicks v. Faulkner, 8 (). B. D1. 


The word “offence” in this section denotes anything punishable 
under the Penal Code, or under any special or local law ; Suct. 40, 
ante, p. 38, 


A charge ander this section includes one under Sect. 182, and it 
is, therefore, open to a magistrate to proceed under either section, 
although in cases of a serious nature it may be proper to proceed 
under this section; Bhokteram v. Heeru Kolita, 1. L. B. 5 Cal. 
184; Ashrof Ali v. Emp., ib. 281. The former of these two Calcutta 
cases does not, however, seem to have been approved in Bombay 
in the case of Bmp. v. Arjun, I. L. BR. 7 Bom. 184, where a dis- 
tinction was made between a case in which a person merely com- 
plained falsely of being robbed without mentioning the name of 


972 HARBOURING OFFENDERS. [cmap x1. 


any person by whom he had been robbed, and one in which he 
falsely charged a person by name as having robbed him. The 
former case was held to come under Sect, 182, and the latter 
under Sect. 211. A magistrate cannot give himself jurisdiction 
to try an offenco under this section by treating it as one under 
Sect. 182; Emp. v. Lukahman Bapu, B. R. 12th July 1898, 

When a person is convicted of a false charge, the nature of the 
false charge should be stated in the finding and entered in the 
alendar; Rey. v. Arjoon, 1 Bom. H. 0. Rep. 87, The charge 
owhich the prosecutor actually intended to bring, and not that 
which is framed by tho magistrate apon his evidence, must form 
the basia of u prosecution under this section. If he alleges an 
assault and theft, he cannot be indicted for mahing a false charge 
of dacoity ; Rey. v. Melon Mecah, 3B. C. Cr. C. 9. 

Sanction for a prosecution under this section is only required 
whero the charge is made before a court. A false complaint made 
to the pulice is not mude to a court; Gorernment of Bengal v. Gokul 
Chundor Chowdhry, 24 Wo 0 Cr, 415 Rum Ranjun Bhanlare v. 
Musthub Ghose, 25 W. BR. Cr. 33. Asto the authority required 
beforo commencing @ prosecution in the case of a falee charge 
againat a public servant as auch, see In re Mouley Muhomel 


Abidlool Lutecf, 9 W. BR. Cr. 31, aud 5 4. C. C. Cr. 87, 
Harnovurina. 


Sect. 212. Huarbouring an Offen?er.—Whenever an offence 
has been committed, whoever harbours or conceals a 
mn whom he knows or has reason to believe to be 

the offender, with the intention of screening him from 
legal punishment, shall, if the offence is punishable with 
death, be punished with imprisonment of either desorip- 
tion for a term which may extend to five years, and shall 
aleo be liable to fine; and if the offence is punishable with 
transportation fer life, or with imprisonment which may 
extend to ten years, shall bepunished with imprisonment 
ef either description for a term which may extend to 
three years, and shall also be liable to fine ; and if the 
‘effemnee is punishable with imprisonment which may 
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extend to one year and not to ten years, shall be punish. 
ed with imprisonment of the description provided for the 
offence for aterm which may extend to one-fourth part 
ofthe longest term of imprisonment provided for the 
offence, or with fine, or with both. 


‘¢* Offence’ in this section includes any act commit- 
ted at any place out of British India, which, if com- 
mitted in British India, would be punishable under any 
of the following sections, namely, 302, 304, 328, 392, 
393, 394, 396, 396, 397, 398, 399, 402, 435, 436, 449, 450, 
457, 458, 459 and 460, and every such act shall, for the 
purposes of this section, be deemed to be punishable as 
if the accused person had beén guilty of it in British 
India.” 


Exreplion,—This provision shall not extend to any case 
in which the harbour or concealment is by the husband 
or wife of the offender. 


TUustration. 


A, knowing that B has committed dacoity, knowing- 
ly conceals B in order to screen him from legal 
punishment. Here, as B is liable to transpor- 
tation for life, Ais liable to imprisonment of 
either description for a term not exceeding 
three years, and is also liable to fine. 


Sects. 213 to 215. Seo post, pp. 277-279, 


Sect. 216. Harbouring an Offender who has excaped from 
Custuly.— Whenever any person convicted of or charged 
with an offence, being in lawful custody for that offence, 
eacapes from such custody, or whenever a public servant, 
in the exercise of the lawful powers of such public servant, 
orders a certain person to be apprehended for an offence, 
whoever, knowing of such escape or order for apprehen- 
sion, harbours or conceals that person ‘with the intention 
of preventing him from being apprehended, shall be 
punished in the manner following, that is to say, if 

% rc. 
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the offence for which the person was in custody or is 
ordered to be apprehended is punishable with death, he 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and 
shall also be liable to fine; ifthe offence is punishable 
with transportation for life, or imprisonment for ten 
years, he shall be punished with imprisonment of either 
description for a term which may extend to three years, 
with or without fine; and if the offence is punishable 
with imprisonment which may extend to one year and 
not to ten years, he shall be punished with imprisonment 
of the description provided for the offence for a term 
which may extend to one-fourth part of the longest term 
of the imprisonment provided for such offence, or with 
fine, or with both. 


‘Offence ’ in this section includes also any act or omis- 
sion of which a person is alleged to have been guilty out 
of British India which, if he had been guilty of it in 
British India, would have been punishable as an offence, 
and for which he is, under any law relating to extradi- 
tion, or under the Fugitive Offenders’ Act, 1881, or other- 
wise, liable to be apprehended or detained in custody iu 
British India; and every such act or omission shall, for 
the purposes of this section, be deemed to be punished as if 
the accused person had been guilty of it in British India. 


Exceplion.—This provision does not extend to the case in 
which the harbour or concealment is by the husband or 
wife of the person to be apprehended. 


Sect. 216A. Penalty for harbouring robbers or daccits,—Who- 
ever, knowing or having reason to believe that any 
persons are about to commit or have recently committed 
robbery or dacoity, harbours them or any of them, with 
the intention of facilitating the commission of such rob- 
bery or dacoity or of screening them or any of them from 
punishment, shall be punished with rigorous imprison- 
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ment for a term which may extend to seven years, and 
shall also be liable to fine. 


Ezplanation.—For the purposes of this section it is 
immaterial whether the robbery or dacoity is intended to 
be committed, or has been committed, within or without 
British India. 


Exception.—This provision does not extend to the case 
in which the harbour is by the husband or wife of the 
offender. 


Sect. 216B. Definition of harbour.—In sections 212, 216 
and 216A the word ‘harbour’ includes the supplying 
a person with shelter, food, drink, money, clothes, arms, 
ammunition or means of conveyance, or the assisting a 
person in any Way to evade apprehension. 


Cfinees under Sects, 212 and 216 ure triable by the Court of 
Scasion, @ Presidency Magistrate, or a Magistrate of the first elaga, 
ifthe offender harboured has committed a cupital offence or one 
punishable with teansportation or imprisonment for ten years ; and 
the offince committed by the poraon harboured ta puniahable with 
has than len years’ imprisonment, Gen bya Presidency Magistrate, 
B Magiatrat of the first clias, or by the Court by which the 
orginal off nee is triable, Offences under Scet. 216A are triable by 
the Couct of Scaston, a Preaideney Magistrate or uu Magiatrale of 
ty pret class, A warrant shoulil inauc in the first instance. Police 
oficers may urrcat without a warrant, Defeutants are builable, 
Not compoundable, 

Charge of Harbouring. 

That on or about the day of , the offonco of 
dacoity was committed in the village of by C Dand 
others, and that you, the said A B, afterwards, to wit, on or about 
the day of , did harbour the said C D, well 
knowing (or having reason to beliove) at the time you so harboured 
the said (* D, that the said C D had committed the said offonce of 
dacoity; and that you, the said A B, have theroby committed an 
offence punishable under Sect. 2)2 of the Indian Penal Code, and 
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Evidence. 


The prosecution, under Sect, 212, must prove that an offence 
has been committed; Emp. v. Fateh Singh I. L. R. 12 Au. 432; 
see, also, imp, v. Abdul Kadir, I. L. R. 8 All. 279, and Matuhki 
Misecr vy. Emp., I. L. BR. 11 Cal. 619; and that the principal 
offonder is guilty of the offence with which he is charged, as in 
ordinary cuses, and the harbourer is at liberty to prove the inuo- 
cence of the principal, even although he may have previously to 
the trial of the harbourer pleaded guilty or been convicted in due 
form of law. Under Sect. 216, the prosecution must prove that 
the principal was lawfully in custody and escaped from stfch 
custody, in which case the accused may shew that the custody was 
not lawful. Or that an order for the apprehension of the 
principal had boven issued by a public servant lawfully exercising 
his lawful powers, and then the defendant may prove that the 
ordor was not a lawful order, although it has been acted upon, 
and, us against the principal, confirmed. 


It must be proved that the accused harboured or concealed the 
principal; us, for instance, that he concealed him in his house; 
Dalt, 580, 531; or shut the door against his pursuers, until be 
should have an opportunity to escape ; 1 Tale, 619. 1f he employ 
another person to harbour or conceal the offender, he will be 
equally guilty us if he did 60 himself; J. v. Jarvis, 2 Mf, and Rob, 
40. There is no definition of what harbouring 1s in the English 
lawsbooka. Sect. 2168, however, pow provides what harbouring 
ineludes, but from the use of that word other acts than those 
therein enumerated may amount to harbouring. In England, 
offenders in this manver are called accessurics after the fact, and 
@ porson is said to be such when, “knowing the felony to be 
committed by another, he receives, relioves, comforts, or assists 
the felon 3°" 1 Hule, 618, 


It must also bo proved that the accused, at the time ho har- 
boured or concealed the principal offender, knew that he had 
committed an offence, or came within any vf the provisions of 
either of the above two soctions. The concealment, therefore, of 
one who was suppused to be a ranaway debtor would be no offence 
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under Sect. 212, unless by any special or local law such an act is 
brought within Sect. 40. It is also necessary that the offenco 
should be complete at the timo the harbouring takes place, for, 
if one wound another mortally, and after the wound given, but 
before death ensues, a person harbour the delinquent, this does 
not make him accessory to the homicide ; 2 Hah, ¢. 29, a. 35 
4 Bl. Com. 38; nor render him guilty of harbouring or concealing 
a person who had committed murder; but a person charyeod 
under these sections with harbouring such an offender might, by 
the extensive powers of amendment given to the courts, be con- 
vioted of harbouring a person who had done grievous hurt. 

In Sects. 212 and 216 the word “ offence’’ denotes anything 
punishable under the Penal Code, or under any special or local law 
when the thing punishable under the special or local law is punish- 
able thereunder with imprisonment for a term of six months or 
upwards, whether with or without fine ; Sect. 40, ante, p. 38 3 and 
also the acts sct forth in the definition of ‘offence’ attached to 
these two sections respectively. 

Although o wife or husbaud of the principal offender is not 
panshable for harbouring him or her, any other relative, evon a 
son or daughter, 18. But in these casos the intent must be proved 
very strongly, asthe presuinption would naturally be that tho 
harbouring was simply im obedience to ordinary Jawful commands 
or feelings, and the essence of this offence consists in the intention 
with which the actis done. Therefore, the baro receiving and 
assisting an offender, if dune as a matter of mere humunity too 
person in distress, and with no attempt or intention to screen him 
from justice, will be no offence. 


Grativication ror ConcEaLMENT ov Orrences. 

Sect. 2138. Taking Gifts, Se., to screen an Offender, -Whoever 
accepts, or attempts to obtain, or agrees to accept, any 
gratification for himself or any other person, or any res- 
titution of property to himself or any other person, in 
consideration of his concealing an offence, or of his screen- 
ing any person from legal punishment for any offence, or 
of his not proceeding against any person for the purpose 
of bringing him to legal punishment, shall, if the offence 
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is punishable with death, be punished with imprisonment 

of either description for aterm which may extend to 
seven years, and shall also be liable to fine ; and if the 
offence is punishable with transportation for life, or with 
imprisonment which may extend to ten years, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also be 
liable to fine ; and if the offence is punishable with impri- 
sonment not extending to ten years, shall be punished 
with imprisonment ofthe description provided for the 
offence for a term which may extend to one-fourth part 
of the longest term of imprisonment provided for the 
offence, or with fine, or with both. 

Sect. 214. Ofiring Gifl to screen Offender. -Whoever gives, 
or causes, or offers, or agrees to give or cause, any gra- 
tification to any person, or to restore, or to cause the 
restoration of, any property to any person, in consideration 
of that person’s concealing any offence, or of his screening 
any person from legal punishment, for any offence, or of 
his not proceeding against any person for the purpose 
of bringing him to legal punishment,-shall, if the offence 
be punishable with death, be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine; and if the 
offence is punishable with transportation for life, or with 

_imprisonment which may extend to ten years, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also be 
liable to fine ; and if the offence is punishable with impri- 
sonment not extending to ten years, shall be punished 
with imprisonment of the description provided for the 
offence for a term which may extend to one-fourth part 
ofthe longest term of imprisonment provided for the 
offence, or with fine, or with both. 

Exeuptwn.—The provisions of Sects. 213 and 214 do not 
extend to any case in which the offence may lawfully be 
compounded. 
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Sect. 215. Tuking Reward to reeover Stolen Properly. —Whoe 
ever takes, or agrees or consents totake, any gratification 
under pretence or on account of helping any person to 
recover any moveable property, of which he shall have 
been deprived by any offence punishable under this Code, 
shall, unless he uses all means in his power to cause the 
offender to be apprehended and convicted of the offence, 
be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both. 


Sect. 216. Sce ante, p. 273, 


Ofences under Seete, 213 and 214 are triable by the Court of 
Sraston, if the principal offence be capital; by the Court of Scasion, 
a Pre silency Mugistrate, or Magistrate of the Jiral class, af the 
oniqinal offence Le not ca pital, but punishable with fransportation 
for lef, or ten years” imprisonment; and if the principal offence 
be punishable with lisa than ten years’ imprisonment, then by a 
Preaitency Magistrate, a Magiatyate of the fast class, or the Court 
by which the oriqinal offinec te tetable ; those under Seot, 215 ave 
triabl bya Presidency Magistrate, or a Magistrate of tha first 
clase, A rearrant should ieane in the firet instance, Poltee affiecra 
may not arrest withouta rarrant, Lh fendanta are lialable. Nol 
eumpowndible, 

Chargr. 

That on or about the day of , at »a 
certain person, to wit, CD, committed an offence punishable with 
deuth, to qit, the oflence of murder, and that afterwards, to wit, 
on or about the day of , you, the said A 33, did 
accept (ur attempt to obtain, or agree to accept ) a cortain grati- 
fication for yourself, to wit, the sum of two hundred Rupeos, in 
consideration of you, the said A B, concealing the said offence 
( ur screening the said C D, from legal punishment for the said 
offence, ur not proceeding against the said C D, for the purpose 
of bringing him to legal punishment); and that you, the anid 
A B, have thereby committed an offence punishable under Hcct. 
218 of the Indian Penal Code, and within, &c, 
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Evulence. 


In a charge under Sects, 213 and 214, the prosecution must 
prove that an offence has been committed ; Girish Myte v. Emp., 28 
cal 420; Emp. v. Saminatha, I. L. R.14 Mal. 400, following; Emp. 
v. Abdul Kadir, J. 1. R.3 All. 279; Emp. v. Fateh Singh, Ih. RB. 
12 All. 482; and Matukt Misser vy, Emp., J. I. B.11 Cal.619. In 
these sections the word “offence” denotes anything punishable 
under the Penal Code, or under any special or local law; Sect, 40, 
ante, p. 38. They must then shew that some gratification has 
boen received or offered, or agreed to be received or given, or 
attempted to be obtained for one of the purposes set out in the pro- 
ceding sections. The intent will be shewn by words spoken 
between the parties, or by contemporaneous acts, from which it 
may be inferred. Under Sects, 213 and 214, the offence therein 
conutituted consists as much in the corrupt motive brought into 
play as in tho delay tocriminal justice; therefore, the mere conceal- 
ment ofan offence, or the omission to bring an offender to punish- 
ment, will be no offence under these sections, unless such conduct 
results from some gratification obtained or promised. The term 
gratification is not restrieted to pecuniary gratifications, or 
gratifications which can be estimated in money. Under the Eng- 
lish law, tho offence of compounding a larcony can be committed 
by 8 person other than the owner of the goods stolen or a material 
witness for the prosecution; fig. v. Buryess, 16. B. D. 141; 
aud the terms of these sections are equally wide. 

Section 215 is intended for the punishment of persons who, being 
genorally in league with thieves, or well aware of their proceedings, 
obtain money, &c., for the recovery of stolen property, without 
making any effort to bring the offenders to justice. In charges 
under this section, it mast be proved that the moveable property 
was taken from the owner by some act which constitutes an 
offence under this Code; and also that the accused received, 
&c., a gratification, under pretence, or on account of helping any 
person to recover that property ; and that he has not used all 
means in his power to cause the offender to be apprehended and 
convicted of the offence. It has been decided to be an offence to 
take money under pretence of helping a man to goods stolen from 
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him, though the defendant had no acquaintance with the felon 
and did not pretend that he had; and though he bad no power 
to apprebend the felon ; and though tho goods were never restorud 
and the defendant had no power to restore them; R. v. Ledbitter, 
1 Mood. (. C. 76. Aud where A had his poods stolen, and B 
who knew the thieves received money from A, to endeavour to 
purchase the stolen property from the thieves for A, but not 
meaning to bring the thieves to justice, it was held that B was 
guilty of the felony of taking money on account of helping A to 
the return of stolen goods; It. v. Pascoe, 1 Den. C. C. 4356; 2 C. 
and K, 27, 

Under the first two sections, the offunce is complete when the 
corrupt gratification is accepted, or even when there is an 
attempt to obtain, or an agreement to accept it ; and a subsequent 
prosecution to conviction of the principal offender will not purge 
this offence; R v. Stone, 4 C, and P, 379; though it may yo far 
to shew, in sume cases, that tho intent with which the gratifi- 
cation was obtained, &c., did not come within the words of the 
section. Under Sect. 215 a subsequent prosecution of the prin- 
cipal offender will shew that the accused has taken all the moans io 
his power to cause that offender to be apprehendod and convicted 


The wording of the exception to Sect. 214, as altered by Act 
VILI. of 1882, Sect, 6, removes all doubts which arose under the 
former wording, and renders it unnecessary to cite apy authorities 
aa to what offences may now be compounded, as these are defined 
by Schedule II. to the Cude of Criminal Procedure, 1882. 


By the policy of the English law, nocivil action can be brought 
in respect of any claim which arises out of a felony, if the person 
injared hss failed in his duty of bringing or endeavouring to 
bring the offender to justice; Ee parte Ball, 10 Ch. D. 667; but the 
actual prosecution of the felon by the plaintiff is not a cpndition 
precedent to the accrual of the cause of action ; Midland Insurance 
Co. v. Smith, 6 Q. B. D., pp. 575 and 576, for the rule does apt 
spply where the offender has been brosght to justice at the instance 
of some other person injured by s similar offence, or where she 
prosecution is impossible by reason of the death of the offender, 

% P.c. 
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or where he bas escaped from the jurisdiction before a prosecution 
could have been commenced by the exercise of reasonable 
diligence; Ex parte Bull, ubi supra; see, also, Wells v. Abraham, 
L. B.7 Q. B. 554, One, upon whom the duty of prosecuting for a 
‘public offence does not rest, may sue the offender for consequent 
damages, although there has been no prosecution; Applehy v. 
Franklin, 17 Q. B.D. 98. All the English cases on the subject will 
be found reviewed in Jones v. Merionethshire Building Soc. (189)} 
2 Ch, 587. 


It has further been raled that, in India, a person injured by 
the commission of a non-compoundable offence is not bound to 
prosecute before he brings a civil action for the injury caused to 
him ; Shama Churn v. Bhola Nath, 6 W. RB. Civ. Ref. 93 Viranne 
v. Nagayyah, I. 2. R13 Mad. 6; Abdul Kawder vy. Muhammad 
Mera, I. L. R. 4 Mad. 410. 


Disopeptence BY Pupiic Servants. 

Sect. 217. Public Servant disobeying a direction of Lav, awith 
Intent.—Whoever, being a public servant, knowingly 
disobeys any direction of the law as to the way in which 
he is to conduct himself as such public servant, intending 
thereby to save, or knowing it to be likely that he will 
thereby save,any person from legal punishment,or subject 
him to a less punishment than that to which he is liable, 
or with intent to save, or knowing that he is likely thereby 
to save any property from forfeiture, or any charge to 
which it is liable by law, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Sect. B18. Public Servant framing Incorrect Record. -Who- 
ever, being a public servant, and being, as such public 
servant, charged with preparation of any record or other 
writing, frames that record or writing in a manner which 
ho knows is incorrect, with intent to cause, or knowing it 
to be likely that he will thereby cause, loss or injury to 
the public or any person, or with intent thereby to save, 
er knowing it to be likely that he will thereby save, any 
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person from legal punishment, or with intent to save, or 
knowing that he is likely thereby to save, any property 
from forfeiture, or other charge to which it is liable by 
law, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both. 

Sect. 219. Public Servant muahing Tegal Order.— Whoever, 
being a public servant, corruptly or maliciously makes 
or pronounces, in any stage of a judicial proceeding, any 
report, order, verdict, or decision which he knows to be 
contrary to law, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, or with fino, or with both. 

Sect. 220. [legul Commitment for Trial.—Whoever, being 
in any office which gives him legal authority to commit 
persons for trial, or to confinement, or to keep persons in 
confinement, corruptly or maliciously commits any person 
for trial, or to confinement, or keeps any person in con- 
finement, in the exercise of that authority, knowing that 
in so doing he is acting contrary to law, shall be punished 
with imprisonment ofeither description for a term which 
May extend to seven years, or with fine, or with both. 

Ofences under Sect, 217 are triable by @ residency Magistrate 
or a Magistrate of the first or second class; those under the other 
wfiona by the Court of Session. Simmons shoulil tasue in the first 
tustance under Sect. 217, and a warrant in the other cases. Police 
officcra may not arrest without a warrant, Defendants are baslabé, 
Nut componuulabl, Sunetion require! under Beet. 197, Cr, P. Cry 
1332, tf the accused be a judge or public servant not removable from 
Ava office withoul the sanction of Government, 


Evidence. 

Under Sect. 217, the direction of law disobeyed by the accused 
ooght to be set out in the charge, and the way in which he dis- 
obeyed it distinctly stated ; Emp. v. Baban Khan, I. L. BR. 2 Bom. 
142; and the direction of law referred to therein means # positive 
direction of law, and not the more general obligation, by which 
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every subject is bound not to stifle a prosecution ; In re Raméaihi, 
I. L. B. 1 Mad, 266; consequently, the direction of law must be 
distinctly proved, and the fact that the accused knew of it. If 
it was a direction of law relating to the duties of his office, the 
court will presume that he knew of it, until it is shewn that he 
did not. ‘The same principles will apply to cases ander the 
next throo sections. 


The intention of the accused is an essential ingredient of the 
offence; Rrg. v. Shama Churn, 8 W. R. Cr, 27; and under 
Sect. 217 and the latter portion of Sect. 218 the actual guilt or 
innocence of the alleged offenders is immaterial, if the prisoner 
believes they are guilty and intends to screen them ; Ig. v. Hurdut 
Surma, 8 W. R. Cr. 68. It is sufficient for the purpose of a 
conviction under Sect. 217 that the accused has knowingly 
disobeyed any direction of the law as to the way in which he is 
to conduct himself as a public servant, and that he has done so 
with the intention of saving a person from legal punishment, and 
it is not necessary further to shew that in point of fact the person 
Bo intended to be saved had committed au offence or was justly 
hablo to punishment. A public servant charged under this 
section is equally liable to be punished, although tho intention 
which he had of saving any person from legal punishment was 
founded on a mistaken belicf to that person’s liability to panish- 
ment ; Emp. v. Amirudeen, 1. L. BR. 3 Cal. 412. “ Legal panish- 
ment” docs not apply to a fine inflicted on a chaukidur by bis 
superior in the police; Reg. v. Jungle Lall, W. R. Cr. 40. 


A police officer negligently or improperly submitting an incor- 
rect report of a local investigation way be punished under Sect. 
29 of Act V. of 1861, where the proof is insufficient to bring the 
case within Sect. 218; Reg. v. Buroda Kant, 15 W. RB, Cr. 17. 
A Kulkarni who makes a false report with reference to an offence 
comuitted at his village, with any of the intents mentioned in 
Sect. 218, is punishable onder that section; Rey. v. Malhar 
Ramchandra, 7 Bom. H. (. Rep. C. C. 64, where a publie 
servant in charge as such of certain docaments was required to 
produce them, and being unable so to do, fabricated and pro- 
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duced similar documents with the intention solcly of screening 
himself from punishment, it was held that he could not be con- 
victed under Sect. 218; Emp. v. Mazhar Hussein, 1.1. ROB AR, 
553. ‘‘ Any person” means some person other than the public 
servant himself ; Emp, v. Gaurt Shunker, 1. L. R. 6 AX, 42. 


Section 220, Proof of an unlawful commitment will not of 
itself warrant the legal inference of malice. This section contom- 
plates a teiljul excess of authority, t.e., a guilty intention superad- 
ed to an illegal act. Whether or not such intention existe is a 
question of fact, and not of law, and a finding thereon in a case 
of acquittal, whether right or wrong, ix conclusive ; Rag. v. 
Narayen DBabajee, 9 Bom. H.C, Rep. 346; but it is only whore 
there has been an excess by an officer of his legal powers that it 
becomes necessary to consider whether ho has acted corruptly or 
maliciwusly , if the act is entirely legal, there can be no mons 
rea, Emp. v. Amareang, 1. L. R.10 Bom. 506, 


QmMissioN TO APPREHEND, ANDO Nea uickenr Becare, 


Sect. 221. (mission to apprehend a Person charged with an 
Ogeuer, Whoever, being a public servant, legally bound 
as such public servant to apprehend or keep in confine- 
ment any person charged with or liable to be apprehend- 
ed for an offence, intentionally omits to apprehend such 
person, or intentionally suffers such person to escape, 
or intentionally aids such person in escaping, or attempt- 
ing to escape, from such confinement, shall be punish- 
ed as follows, that is to say :— 


With imprisonment of either description for a term 
which may extend to seven years, with or without fine, 
if the person in confinement, or who ought to have been 
apprehended, was charged with or liable to be appre- 
hended for an offence punishable with death ; or 


With imprisonment of either description for a term 
which may extend to three years, with or without fine, 
if the person in confinement, or who ought to have been 
apprehended, was charged with or liable to be appre- 
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-honded for an offence punishable with transportation fer 
life, or imprisonment for a term which may extend to ten 
years ; or 

With imprisonment of either description for a term 
which may extend to two years, with or without fine, if 
the person in confinement, or who ought to have been 
apprehended, was charged with or liable to be appre- 
hended for an offence punishable with imprisonment for 
a term less than ten years. 


Sect. 222. /ntentional Omission to apprehind a Perron under 
Sentence of a Cowt of Justic. Whoever, being a public 
servant, legally bound as such public servant to appre- 
hend or to keep in confinement any person under 
sentence of a Court of Justice for any offence, or law- 
fully committed to custody, intentionally omits to 
apprehend such person, or, if the person was lawfully 
committed to custody, intentionally suffers such person 
to escape, or intentionally aids such person in escaping, 
or attempting to escape, from such confinement, shall 
be punished as follows, that is to say :— 

With transportation for life, or with imprisonment of 
either description for a term which may extend to four- 
teen years, with or without fine, if the person in confine- 
ment, or who ought to have been apprehended, is under 
sentence of death ; or 


With imprisonment of either description for a term 
which may extend to seven years, with or without fine, 
if the person in confinement, or who ought to have been 
apprehended, is subject, by a sentence of a Court of 
Justice, or by virtue of a commutation of such sentence, 
to transportation for life or penal servitude for life, or to 
transportation or penal servitude or imprisonment for a 
term of ten years or upwards; or 

With imprisonment of either description for a term 


which may extend to three years, or with fine, or with 
doth, if the person in confinement, or who ought to have 
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been apprehended, is subject by a sentence of a Court of 
Justice to imprisonment for a term not extending to ten 
years, or if the person was lawfully committed to custody. 

Sect. 223. Negligently suffering an Escape from Confinement.— 
Whoever, being a public servant, legally bound as such 
public servant to keep in confinement any person charged 
with, or convicted of, any offence, or lawfully committed 
to custody, negligently suffers such person to escape 
from confinement, shall be punished with simple impri- 
sonment for a term which may extend to two years, or 
with fine, or with both. 

Offences under Sect. 22. are triable by the Court of Scasion, of the 
original offence was capital ; by the Court of Seamon, a Presidency 
Magistrate, ur Magistrate of the firat class, if such offence waa not 
eapilal, but punishable with tranaportation for life, or ten years’ im- 
prisonment ; and if the original offence be punishable with imprison 
ment for kaa than ten years, then by a Preauleney Magtetrate, or a 
Magtatrate of the first or second class ; those uncer Sect, 222 by the 
Court of Session, unless the original offender be under a sentence of 
leas than ten years’ imprisonment,ar have been lawfully committed to 
eustudy, then by the Court of Session, « Presidency Magistrate, or 
Magistrate of the first class ; those under Seet. 223, by a Presulency 
Magistrate, or a Magistrate of the first or second class, A warrant 
should issue in the first instance, except under Sect, 228, and then ua 
summons. Police officers may not arrest without a warrant, Dofend- 
ants ari bailable, except under the first two clauses of Sect. 222, 
Not compoundable. Sanctwn required under certain errcumstancre 
by Sect. 197, Cr. P. ('., 1882. 


Charger. 


That on or about the day of , ono C D was 
charged with (or liable to be apprehended for, or under sentence of 
a Court of Jastice, to wit, the Court of Session of ), for 
an offence punishable with death, to wit, the offenco of murder, 
aad that you, the said A B, being a public servant, to wit, an 
imspector of police (or keeper of the jail at ), and being 
as such public servant legally bound to spprebend (or keep in 


388 OMISSION TO APPREHEND, ESCAPE. fomar. x1. 


confinement) the said C D, did intentionally omit to apprehend (or 
wegligently suffer to escape, or aid in escaping, or aid in attempt- 
ing to escape, from such confinement) the said C D; and that you, 
the said A B, have thereby committed an offence punishable under 
Sect. 221 (222) of the Indian Penal Code, and within, &c. 


Eridence. 


Prove that C ID was charged with the principal offence, or that 
he was convicted of and sentenced for it. In these sections the 
word “offence” denotes a thing punishable under the Penal Code, 
or under any special or local law ; Sect. 40, ante, p. 38. Prove that 
the defendant was a public servant, whose duty it was to apprehend 
or keep in confinement such offender. This will generally be by 
producing the warrant for arrest or of commitment, or, after 
proving tho service of s notice upon the defendant to produce it, 
by parol or other secondary evidence of its contents. The warrant 
must be shown to have beon delivered to the defendant. If the 
charge bo one of escape, it must be proved that the defendant 
actually had the prisoner in custody under the warrant. Lastly, 
prove the omission to apprehend, or the suffering of an escape 
or the aiding in escaping or attempting to escape. In England, 
under an indictment for a negligent escape, the negligence need 
not be proved, as the law will imply it; 1 Hale, 600; so under 
these sections the law will imply that the allowing to escape was 
intentional, and that need not, therefore, be proved. 


If, in fact, the escape was not negligent, if the original defen- 
dant by force rescued himself, or was rescued by others, and the 
defendant under this charge made fresh pursuit after him, bat 
without offect; all this must be shewn on the part of the 
defendant. 


It is immaterial whether the principal defendant was guilty of 
the offence imputed to him or not. 


In charges under these sections, the nature of the office held 
by the defendant should be stated, 80 that it may appear on the 
face of the charge whether he was under any legal obligation to 
apprehend or keep in confinement; 12.0. C. Cire. 19. The 
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name of the person suffered to escape should also be stated; tb. 
A chaukidar or village watchman is not legally bound as a public 
servant to apprehend a person accused of having committed a 
murder outside the village of which he is the chaukilar, such 
person not being a proclaimed offender, and not having been 
found by him in the act of committing such murder : consequent- 
ly, such chaukidar, if he refuses to arrest such person at the 
instance of a private individual, is not punishable under Sect. 221; 
imp. Vv. Aallu, [. £. R. 3 All. 60. 


Section 228 applies only to cases where the person allowed to 
escape is in custody for an offence, or has been committed to 
custody, and not to cases where such person has mercly been 
arrested under civil process; Emp. v. Tafaullah, 1, I. R. 12 Cat. 
190; but this case is now provided for by Sect. 225, post, p. 291, 
as enacted in Act X. of 1886. A police officor who is in charge of 
au prisoner by order of a Magistrate, in order that he should 
investigate the charge and report, is not justified in allowing the 
prisoner to go at large, although he may allego that after inves 
tivation he considered there was no case against him, but ought 
to keep him in custody until discharged by the Magistrate ; 
Limp. v. Ashraf Ali, 1.1. R. 6 Al. 129. 


Section 225, pust, p. 291, introduced by Act X. of 1886, 
Sect. 24, applies to cases of negligent and intentional misconduct 
of pablic servants in respect of persons committed to their 
custody, and not otherwise provided for. It ought rightly to 
have been numbered 2284 and not 225a. 


Resisrance TO AvPREHENFION—ESCAPE. 


Sect. 224. Resistance tu Apprehension—Escapoe.— Whoever 
intentionelly offers any resistance or illegal obstruction 
to the lawful apprehension of himself for any offence with 
which he is charged, or of which he has been convicted, 
or escapes, or attempts to escape, from any custody in 
which he is lawfully detained for any such offence, shall 
be punished with imprisonment of either description for 
& term which may extend to two years, or with fine, or 
with both. 


37 B.C. 
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Ezplanation.—The punishment in this section is in 
addition to the punishment for which the person to be 
apprehended or detained in custody was liable for the 
offence with which he was charged, or of which he was 
convicted. 

Sect. 225. Resistunre to Apprehension of another—Rescue.— 
Whoever intentionally offers any resistance or illegal 
obstruction to the lawful apprehension of any other 
person for an offence, or rescues or attempts to rescue, 
any other person from any custody in which that person 
is lawfully detained for an offence, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both; 


Or, if the person to be apprehended, or the person res- 
cued or attempted to be rescued, is charged with or liable 
to be apprehended for an offence punishable with trans- 
portation for life or imprisonment for a term which may 
extend to ten years, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine; 


Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is charged with or liable to be 
apprehended for an offence punishable with death, shall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also 
be liable to fine. 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is liable, under the sentence of a 
Court of Justice, or by virtue of a commutation of such 
sentence, to transportation for life, or to transportation, 
penal servitude, or imprisonment for a term of ten years 
or upwards, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is under sentence of death, shall 
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be punished with transportation for life or imprisonment 
of either description for a term not exceeding ten years, 
and shall also be liable to fine. 


Sect. 225. Omission to apprehend, or sufferance of escape 
on part of Public Servant tn cases not ofherictse providedt for, — 
Whoever, being a public servant legally bound as such 
public servant to apprehend, or to keep in confinement 
any person in any case not provided for in Sect. 221, 
Sect. 222, or Sect. 228, or in any other law for the 
time being in force, omits to apprehend that person 
or suffers him to escape from confinement, shall be 
punished— 

(a) if he does so intentionally, with imprisonment of 
either description for a term which may extend 
to three years, or with fine, or with both; and 

(b) if he does so negligently, with simple imprison- 
ment for a term which may extend to two 
years, or with fine, or with both. 

Sect.225n. [evsistance, obstruction, escape or rescue in cases not 
otherwise priviled for.—Whoever, in any case not provided 
for in Sect. 224 or Sect. 225 or in any other law for the 
time being in force, intentionally offers any resistance or 
illegal obstruction to the lawful apprehension of himself 
or of any other person, or escapes or attempts to escape 
from any custody in which he is lawfully detained, or 
rescues or attempts to rescue any other person from any 
custody in which that person is lawfully detained, shall 
be punished with imprisonment of either description for 
a term which may extend to six months, or with fine, or 
With both, 

2. Section 651 of the Code of Civil Procedure is hereby 
repealed. 

Offences urcler Sect. 224, the first clause of Sect. 225, Sect. 225a, 
el. (6), and Scct. 2258, are triable by a Presidency Magistrate, or a 
Magistrate of the first or second class ; those unter the second clause of 
Sect, 225 and Sect. 225a, cl. (a), by the Court of Session, a Presicleney 
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Magistrate, or a Magistrate of the first class; and those under the 
other clauses, by the Court of Session. A warrant should issue in 
the first instance, except under Sect. 225a, cl. (b). Poltce officers 
may arrest uithout a warrant, eacept wuler Sect. 225a. Defendants 
are bailable under Sect. 224, the first clause of Sect, 225, and Sects. 
2254 and 225n, but not in ofher cases. Not compoundable. 


Evidence. 


. Prove the fact thatthe prisoner was charged with, or convicted 

of, an offence in due form of law, and that he resisted his apprehen- 
sion or that having been apprehended he escaped from the cus- 
tody in which he was. If he were lawfully in custody, it matters 
not whether he was guilty of the offence charged or not; or 
whether s competent court subsequently determines that he has 
been guilty of an offence different from that with which he was 
charged; Jy. v. Rum Saran, 24 WI. Cr. 45; this offence de- 
pends upon the power to arrest or commit to custody, and if an 
officor has power to arrest on suspicion and does so arrest, the 
arrest is good, although tho suspicion may not be well founded, 
and a persou resisting arrest or afterwards escaping from custody 
has committed this offence, Where o warraut was issued for the 
arrest of Ono AB, and under it another person of the same 
name was arrested who escaped from custody, but was recaptur- 
ed and afterwards acquitted ; it was held that he had committed 
no offence under Sect. 224; Ganga Charan v. Emp, I. L. R. 21 
Cale. 387. 

If the charge be against a person for assisting another in re- 
sisting or escaping, the case must be proved as aguinst that other 
person, and the accused must be shewn to have assisted him in 
his unlawful acts. 

Under Sect. 225, it is not necessary that the custody from 
which the person is rescued should be that of a police officer ; 
it is enough that it should be custody which is recognized by law : 
therefore, the rescue from the custody of a private person who 
had arrested a thief in the act of stealing is an offence under 
Seot. 225; Emp. v. Kutts, I. L. R. 11 Mad. 441. Where a pri- 
vate person arrested a thief in the act of stealing, and took him 
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to the village magistrate who sent him under charge of two 
village servants to the nearest police station, but the prisoner 
escaped on the road, it was held that this was an escape from 
legal custody ; Emp. v. Potadu, I. h. R. 11 Mad. 480; it is not 
necessary that a person who lawfully arrests an offender should 
himself take him to the nearest police station ; ib.; seo also Emp. 
v. Fakira, J, L. R. 17 Mad. 108. A prisoner was legally arrest- 
ed, but subsequently for a short timo was left unguarded. when 
he escaped ; it was held that he had escaped from legal custody ; 
Emp. v. Muppan, I. L. BR. 18 Mad, 401. 


Where a police officer duly appointed under Act V. of 1861 is 
engaged in the discharge of any part of his duty as such police 
officer, when an unlawful assembly takes place, ho is competent 
to apprehend any of the members of such assembly, and any one 
who rescucs the party apprehended is rightly convicted undor 
Sect. 225 ; Neg. v. Assan Shurrce/, 18 W. 2. Cr. 75, Escape trom 
the custody of a village watchman by a person wanted by the 
police and arrested on suspicion of having committed n theft by 
the watchman is not an offence under Sect. 224; tkeg. v. Bogjigan, 
LL. B.S Mad. 22. A prisoner, sentenced to transportation, and 
escaping from custody while on the way to undergo his sentence, 
18 punishable under Sect. 224; Reg. v. umasamy, 4 Mad. H. 
Rep. 152. A police officer who apprehends a person charged 
with a non-cognizable offence, does not have him in legal custody 
if he hes no warrant for his arrest; Rey. v. Ram Saran, 24 W, RR. 


Cr. 45. 


Puuishment must be awarded for escape in addition to the 
punishment for any other offence; eq. v. Dhvonda Bhovya, 5 ht. C. 
C. Cr. 7, A person escaping from custody in which he hae been 
legally detained for the purpose of giving security for good 
behaviour does not commit an offence under Sect. 224, as he 
was not lawfully detained in custody for an offence; 7 Mad. 
H. C. BR. App. 41. He will be punishable under Sect. 2258 
which has now been substituted by Act X. of 1886 for the old 
Sect. 225a. 
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In a case under the repealed Sect. 2254, it must have been 
shewn that the accused had been ordered to furnish security for 
good behaviour, that he had failed in doing so, that on his dofault 
he had been committed to custody, from which he had escaped or 
attempted to escape. An escape from custody while being taken 
before a magistrate for the purpose of being bound over to be of 
good behaviour dves not fall under any of these three sections ; 
Emp. v. Shasti Churn, I. L. R, 8 Cal. 331, followed in Emp. v. 
Kandhaia, I. 1. R. 7 All. 67. Sect. 2258 will, however, provide 
for such cascs as are referred to in the last two authorities, and 
to all cases of resistance to lawful arrest, or escape from lawful 
custody, which are not specially provided for. 

Sections 224 and 22.—In these sections the word “offence” 
denotes anything punishable under the Penal Code or under any 
special or local law; Sect. 40, ante, p. 38. 


Under the Fugitive Offenders’ Act, 1881 (44 and +45 Vict. c. 69), 
Sect. 2%, where a person arrested uuder a warrant issued or 
endorsed in persuance of that Act, escapes or attempts to escape, 
or if any person aids or attempts to aid the prisoner in escaping, 
the offence can be tried in the place from or to which the prisoner 
18 being removed, or the place where he escapes or is found; 
and Sect. 23 provides that the trial aud punishment is to be as 
if the offence had been committed within the jurisdiction where 
he can be tried. 

UNLAWFUL RETURN FROM TRANSPORTATION, 

Sect. 226. Uniéatcful Return from Transportatiwon.— Whoever, 
having been lawfully transported, returns from such 
transportation, the term of such transportation not hav- 
ing expired,and his punishment not having been remit- 
ted, shall be punished with transportation for life, and 
shall also be liable to fine, and to be imprisoned with 
rigorous imprisonment for a term not exceeding three 
years before he is so transported. 

Seot. 227. Violation of Condition of Remission of Punishment, 
—Whoever, having accepted any conditional remission of 
punishment, knowingly violates any condition on which 
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such remission was granted, shall be punished with the 
punishment to which he was originally sentenced if he 
has already suffered no part of that punishment, and if he 
has suffered any part of that punishment, then with so 
much of that punishment as he has not already suffered. 


Offences under Sect. 226 are triable by the Court of Sesston; 
those under Sect. 227 by the Court by which the original offence was 
trtubl. A warrant should issue tn the first instance under Sect .226, 
but not under Sect. 227. Police officers may arrest without a war- 
rant under Sect. 226, but nut under Sect, 227. Defendants are 
not bailuble. Not computundable. 


Charge under Sect. 226, 


That you, the said A B, on or about the day of —, were 
sentenced to transportation by the Court of Session of , to 
wit, for the term of your natural life, and that on the day 
of , at , the term of such transportation not 


having expired, and such punishment not having been remitted, 
you, the said A B, did return from such transportation ; and 
that you have thereby committed an offence punishable under 
Sect. 226 of the Indian Penal Code, and within, &c. 


Kridence. 

Prove the sentence or order of transportation by producing cer- 
tificate under the hand of the Clerk of the Crown or other officer 
having the custody of the records of the court in which the 
sentence was passed, which must contain the effect and substance 
of the charge and conviction of such offender, and of the sentence 
or order for transportation. Merely stating that the prisoner 
was convicted of felony, without stating the nature of the felony, 
13 insufficient ; I?. v. Watson, R. and R, 468. The prisoner's 
identity must also be proved. 


It must also be shewn that the defendant has actually been 
sent to a penal settlement, and returned or been at large before 
the expiration of the time for which he was ordered to be trans- 
ported ; Reg. v. Ramaswamy, 4 Mad. H. C, Rep. 152; and it is 
for the defendant to shew that he was justified in being at large, 
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by having had his punishment remitted. The fact of the sen- 
tence being in force when the defendant is found at large is 
sufficiently proved by the certificate of the conviction and sen- 
tence, the jadgment remaining unreversed, although it appear 
on the face of the cortificate that the sentence was one which 
could not legally have been inflicted on the defendant for the 
offence of which, according to the certificate, he had been con- 
victed ; Rey. ve Finney, 2 C. aud K. 774. 


If the charge be under the latter of these two sections, then 
the prosecution must show that the first punishment has been 
remitted or commuted, and the conditions under which it was so 
remitted or commuted, and that the defendant has broken the 
conditions on which it was so remitted or commuted. 


Tho words “ the court by which the original offence was triable ”’ 
must be taken to mean any court empowered by law to try any 
such offence as that for which the convict was under sentence : 
Reg. v. Ahone Akonyg, 9 Bom. I. C. Rep. 336. 


INTERRUPTIONS TO JUDICIAL Procrepinas, 


Sect. 228. Jntenttonal Insult, §¢., toa Public Sirvant sul twig 
in a Judicial Proceeding. —W hoever intentionally offers any 
insult, or causes any interruption, to any public servant 
while such public servant is sitting in any stage of a 
judicial proceeding, shall be punished with simple impri- 
sonment for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, or 
with both. 

Priable by the Court in which thr offence is committed, subject to 
the provisions of Chap. XXXV of the Criminal Procedure Code, 
1882, A summons should isaue in the first instance. Police officers 
may not arrest without a warrant. Defendants are hailable. Not 
compountably. Sanction required under Sect. 195, Cr. P. C., 
1882. 

Evidence. 

Prove that the person insulted or interrupted was acting as a 

public servant, aud shew in what capacity he was acting; this will 
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be sufficient evidence that he held a certain office. Shew, alo, 
what he was doing in order that it may be seen that ho was acting 
within the limits of the jurisdiction conferred upon him by virtue 
of his holding that office, otherwise he would not be sitting in a 
stage of a judicial proceeding. Inthe charge and conviction it 
ought to be clearly stated that the person insulted was sitting in 
a stage of a judicial proceeding, the nature of which ought also 
to appear ; In re Prokash Chunder, 12 W. R. Cr. 64, Then provo 
that the accused by some act insulted or interrupted such public 
servant. It mustalso be shown that the accused had the intention 
of insulting the public servant by the act alleged to have beon 
committed by him; Reg. v. Hurri Aishen Doss, 15 W. R, Cr. 62, 


It has been held that prevaricating whilo giving evidence is not 
invariably proof of intentionally causing interruption to a publio 
servant in a stago of a judicial proceeding ; Jteg. v. Auba, 4 Bom, 
H.C, Rep. C. C. 6; nor is refusing or neglecting to give a direct 
answer to questions; Iteg. v. Pandu, 4 Bom. H.C. Rep. C. C. 7; 
nor can a conviction be had under this section simply because wit- 
nesses in a case give inconsistent evidence, or give their evidence 
reluctantly, and so take up the time of the court unnecessarily ; 
Ktey. vy. Chota Hurry, 15 W. R. Cr. 5. But prevarication and 
refusal to answer on the part of a witness may amount to inten- 
tional interruption under this section ; Iteg. v. Jaimal Shravan, 10 
Bum. H. C. R. 69; Emp. v. Dewi Axa, B. BR. 4th July 1889, 
A person who bids for an estate at a sale in execution of a decree, 
knowing that he is not able to deposit tho carnest-moncy, obstructs 
the business of the court, and is punishable under this section ; In 
rt Mohesh Chunder, W. R. 1864, Misc. 3. A sub-registrar is a 
public servant, and proceedings before him are judicial proceed- 
ings within this section ; In re Sardhari Lall, 18 B. L. BR. App. 40. 


PERSONATION OF A JUROR. 


Sect. 229. Personation of a Juror or Assessor.— Whoever, 
by personation or otherwise, shall intentionally cause or 
knowingly suffer himself to be returned, empanelled, or 
sworn as a juryman or assessor in any case in which he 

38 PC 
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knows that he is not entitled by law to be so returned, 
empanelled, or sworn, or, knowing himself to have been 
so returned, empanelled, or sworn contrary to law, shall 
voluntarily serve on such jury or as such assessor, shall 
be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
‘with both. 


Triable by a Presulency Magistrate, or a Magistrate of the firet 
class. A summons should isaue in the first instance. Police officers 
may not arrest withuut a warrant. Defendants are bailable, Not 
compouncdable. 


secTs. 230, 231.] COUNTERFEITING COIN. 299 


CHAPTER XII, 


OFFENCES RELATING To CoIN AND GovernmEnT STAMPs. 


I.—OFFENCES RELATING To CoIN. 
CounTERF£ITING Corn. 


Sect. 280. Coin—Queen’s Coin.—Coin is metal used for 
the time being as Money stamped and issued by the 
authority of some State or sovereign power in order to 
be so used. 

Queen’s coin is metal stamped and issued by the 
authority of the Queen, or by authority of the Govern- 
ment of India, or of the Government of any Presidency, 
or of any Government in the Queen’s dominions, in 
order to be used as money; and metal which has been 
so stamped and issued shall continue to be the Queen’s 
coin for the purposes of this chapter, notwithstanding 
that it may have ceased to be used as money. 


[llustrations, 


(2) Cowries are not coin. 

(}) Lumps of unstamped copper, though used as 
money, are not coin. 

(-) Medals are not coin, inasmuch as they are not 
intended to be used as money. 

(4) The coin denominated as the Company’s Rupee 
is the Queen’s coin. 

(c) The “ Farukhabad Rupee,” which was formerly 
used as money under the authority of the 
Government of India, is Queen’s coin, although 
it is no longer so used. 

Sect. 231. Counterfeiting Cuin.—Whoever counterfeits or 
knowingly performs any part of the process of counter- 
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feiting coin, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 


Eeplanation—A person commits this offence who, in- 
tending to practise deception, or knowing it likely that 
deception will be thereby practised, causes a genuine 
coin to appear like a different coin. 

Sect. 232. Counterfeiting Queen's Coin.—Whoever counter- 
feits, or knowingly performs any part of the process of 
counterfeiting, the Queen’s coin, shall be punished with 
transportation for life, or with imprisonment of either 
description fora term which may extend to ten years, 
and shall also be liable to fine. 

Sects, 238-235. Seo post, p. 302. 

Sect. 286. <Albetling in India coining out of India.—Who- 
ever, being within British India, abets the counterfeit- 
ing of coin out of British India, shall be punished in the 
same manner as if he abetted the counterfeiting of such 
coin within British India. 

Nolte. 

Section 73 provides for increased punishment for a second 
offence. 

Triable by the Court of Session. Accused persons are not bail- 
able, and may be arrested without a warrant. A warrant for the 
apprehension of a defendant should be tssued mm the first instance. 
Not compuuntable, 

Charge. 

That you, on or about the day of , at , did 
counterfeit u picce of the Queen's coin known as a Rupee; and 
that you have thereby committed an offence punishable under 
Sect. 232 of the Indian Penal Code, and within, &ec. 


Evidence, 
The actual counterfeiting can rarely be directly proved by 
positive evidence. It is usually made out by circamstantial 
evidenoe, such as the finding of coining twols in the defendant’s 
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house, together with pieces of counterfeit money, some in a 
finished, and some in an unfinished state, or such other evidence 
as is sufficient to cause the jury to draw the inference that tho 
defendant has been engaged in counterfeiting coin. 

The definition of counterfeiting given above is exactly the same 
in substance as that yiven in Sect. 28 of the general definitions, 
p. 38, but there it is further stated that “it is not essential to 
counterfeiting that the imitation should be exact,” which is the law 
in England, where a trifling variance from the real cuin in tho 
inscription, effigies, or arms, does not take tho caso out of tho 
statute; 1 /lale, 215; and although the counterfeit coin was made 
of a different metal from the real coin, as lead, tin, copper, &c., 
gilt or silvered over, yet it amounted to a counterfeit within the 
statute; 7b. Also, where the counterfeit coin was made to resom- 
ble the smooth-worn shillings then in circulation, without any 
impression upon them, the caso was held to bo within the statute ; 
Rt. v. Wilson, 1 Leach, 285; It. v. Welsh, th. 364. A genuine 
sovercign had been filed at the edges to such an extont as to 
reduce its weight by ., and to remove the milling almost 
entirely, and a new milling was consequently added,—it was held 
that such a sovereign was false and counterfeit; /teg. v. Hermann, 
4(). B. D. 284. Tf the coins are not finished, then the case will 
come within the latter portion of these sections, as whore tho 
defendant was apprehended in the act of making counterfoit 
shillings, by stecping round blanks, composed of brass and silver, 
in ugua fortis, none of which were finished, but exhibited the 
appearance of lead, though by rubbing they readily ycquired the 
appearance of silver, and would pass current; £2. v. Case, 1 Leach, 
lo4tn.; Rov. Larey, tb. 153, 

The counterfeit coin must be proved to resemble some coin used 
as money, that is, some coin in actual circulation, or which has not 
been withdrawn from circulation, at the time the offence is 
committed. An imitation of an ancient coin quite gone out of 
circulation, and kept only for the purpose of curiosity, would not 
be a counterfeit coin, because it is not used as money ; though, if 
the counterfeiter attempted to sell it as a real coin of the class of 
which it was an imitation, he might be charged with obtaining 
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money by cheating. To counterfeit a coin of the Emperor Abkar 
is no offence under these sections ; Reg. v. Bapu Yadav, 11 Bom. 
H.C. Rep. 172. Gold mohurs may be coin, as they have a current 
though not an absolutely fixed value; Reg. v. Kunj Beharee, 
5 N. W, 187. 


It is not necessary to prove that the counterfeit coin was uttered, 
or attompted to be uttered, as the offence is the counterfeiting ; 
1 Tale, 215, 229; 3 Inst. 16; 1 Fast, P. C. 165, 


Section 236 provides for what would not otherwisc bean offence 
under the Code, for the general provisions on abetment provide 
only for tho abetment of acts made punishable by the Code, and 
as the counterfeiting of coin out of British India is not so punish- 
ablo, the abetting in India of such coining would not be there 
punishable. 


Makina, &., Cotmnina Toots. 


Sect. 233. Making, Se., Instrument for counterfeiting Coin.— 
Whoever makes or mends, or performs any part of the 
process of making or mending, or buys, sells, or disposes 
of, any die or instrument, for the purpose of being used, 
or knowing, or having reason to believe, that it is intend- 
ed to be used, for the purpose of counterfeiting coin, 
shall be punished with imprisonment of either description 
for a term which may extend to three years, and shall 
also be liable to fine. 

Sect. 234. Making, S:c., Inatrument for counterfeiting Queen's 
Coin.— Whoever makes or mends, or performs any part of 
the process of making or mending, or buys, sells, or dis- 
poses of, any die or instrument, for the purpose of being 
used, or knowing, or having reason to believe, that it is 
intended to be used for the purpose of counterfeiting the 
Queen’s coin, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Sect. 235. Possession of Instrument, §c., for counterfeiting Coin. 
— Whoever is in possession of any instrument or material 
for the purpose of using the same for counterfeiting coin, 
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or knowing, or having reason to believe, that the same is 
intended to be used for that purpose, shall be punished 
with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to 
fine; and if the coin counterfeited is the Queen’s coin, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to ten years, and shall 
also be liable to fine. 


Sect. 236. Soe ante, p. 300. 
Note, 


Section 75 provides for increased punishment for a second 
offence. 


Offences under Sect, 284 and the latter clause of Sect, 235 are 
triable by the Court of Seasion ; those under Sect. 2388 and the firat 
clause of Sect. 285, by the Court of Session, a Presidency Magistrate, 
ura Magustrate of the first class. A warrant should issue in the 
first instance. Police officers may arrest without a warrant, and 
accused persons are not bailable. Not compounable. 


Charge under Sect. 234, 


That you, on or about the day of , did mako a 
certain dic, for the purpose of being used for counterfeiting a 
piece of the Queen’s coin, to wit, a rupee; and that you have 
thereby committed an offence punishablo under Sect. 234 of tho 
Indian Penal Code, and within, &c. 

Lvudence. 

Prove that the defendant made, &c., a die ax stated in the 
charge, or that the dic being already made, he bought, sold, or 
disposed of it. If the evidence only goes to the die, &., being 
in the defendant’s possession, then the charge must bo framed 
on Sect. 285, and not on either of the two preceding ones. 
According to the interpretation clauses in Sect. 27, ante, p. 38, an 
instrument of this kind will be in the possession of the defendant, 
if it be in the possession of his wife, clerk, or servant, provided it 

on his account, which involves his having actual or constructive 
knowledge of it being in their possession. 
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Under Sects. 233 and 234 it will be sufficient if the sccused 
only makes a part of a die, because making a part of a die, 
is evidently a performing of a part of the process of making a die 
but a question may arise whether a person in bare possession of a 
part-made die will come under thé provision of Sect, 235, for 
nothing is said there about anything else than an instrument. 
The English statutcs not only include an instrument for com- 
pletely counterfeiting coin, but also those which are adapted only 
to counterfeit ‘any part or parts of both or either of such sides” 
of tho coin. 


Although tho making or possessing of tools, &c., must be for 
the purposo of coining, it will not be necessary formally to prove 
the intent of tho defendant, as that may bo inferred; nor is it 
necessary to show that coin has actually been made with the 
instrument in question; R. v. Eaudgeley, 1 Hast, P. 0.171. If 
the possession or act of manufacture be inuocent, it is very easy 
for the defendant to prove that fact, as he alone knows all the 
circumstances of tho possession or manufacture. 


Where the defeudant employed a die-sinker to make, for a pre- 
tended innocent purpose, a dic calculated to make shillings, and 
the dio-sinker, suspecting fraud, informed the authorities at the 
Mint, and under their directions made the die for the purpose of 
detecting the prisoner,-- it was held that the die-sinker was an 
innocent agent, and that the defendant was rightly convicted as 
a principal ; eg. v. Bannen, 2 Mood. C. C. 809. 


A galvanic battery has been held to be a machine, and, therefore, 
an instrament for counterfeiting ; Reg. v. Grover, 9 Cow's Crim. 
Cases, 282. The following having also been held to be instruments 
‘for coining: A press for coinage; Reg. v. Bell, 1 East, P. C. 169; 
a puncheon for coining, though that alone without the counter- 
puncheon would not make the figure; Rez v. Ridgelay, ubt eup.; 
a oollar of iron for graining the edges of counterfeit money ; Ree 
v. Moore, 2 C. and P. 235; mould of lead, having the etamp of 
one side of a shilling; Rex v. Lennard, 1 Leach’s C. C, 90, and 
1 East, P. C. 170. 
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Importing, &c., Counterrerr Corn, 


Sect. 237. Importation, &c., of Counterfeit Coin.— Whoever 
imports into British India, or exports therefrom, any 
counterfeit coin, knowing or having reason to believe 
that the same is counferfeit, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

Sect. 238. Jmportation, ge., of Counterfeit Queen’s Coin— 
Whoever imports into British India, or exports therefrom, 
any counterfeit coin, which he knows, or has reason to 
believe, to be a counterfeit of the Queen’s coin, shall be 
punished with transportation for life, or with imprison- 
ment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Sects. 239 to 241. Sce pust, p. 812. 

Sects. 242 and 243. Sce pus/, pp. 309-310. 

Note. 

Section 75 provides for increased punishment fora second 
offence. 

Offences under Sect, 287 are triable by the Court of Session, a 
Preasulency Magistrate, or a Magistrate of the first clasa; those 
under Sect. 288, by the Court of Session, A warrant should raaw 
tn the firrt inatance. Police officers may arreat without a warrant. 
Defendants as not bailable. Not compoundable. 

Charge. 

That you, on or about the day of , at , did 
import into British India, to wit, into the port of Bombay, 
certain pieces of counterfeit Queen’s coin, to wit, ten thqueand 
counterfeit Company's rupees, you, the said , well knowing 
that the same were counterfeit; and that you have thereby com- 
tnitted an offence punishable under Sect. 238 of the Indian Penal 
Code, and within, &c. 

Evidence, 

Prove that the defendant imported the counterfeit coin. Prove 

also the defendant’s guilty knowledge; for unless that be averred 


39 PLC. 
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in the charge and proved, it is no offence; 1 Hale, 128. It 
matters not under these sections whence the coin is imported, or 
whither it is exported. The mere importation or exportation of 
counterfeit coin constitutes the offence. 


Maxina Corn or weona Weiaut, &c. 


Sect. 244. Employ? at Mint mahing Coin of Wrong Weight, 
§c.—Whoever, being employed in any mint lawfully 
established in British India, does any act or omits what 
he is legally bound to do, with the intention of causing 
any coin issued from that mint to be of a different 
weight or composition from the weight or composition 
fixed by law, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 


Note. 


Section 75 provides for increased punishment on a second cons 
viction. 

Triahle hy the Court of Session. A warrant shold issue in 
the first instance. Police officers may arrest without a warrant. 
Defendants are not builalle, Not comportulable 


Conveyvine Corstra Toor ovr or Murint. 


Sect.245,  Tuhing Cuining Instrument fiom Mint.-- Whoever, 
without lawful authority, takes out of any mint lawfully 
established in British India any coining tool or instru- 
ment, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 


Note, 


Section 75 provides for increased punishment on a second con- 
viction. 


Triable by the Court of Session. A warrant should issue in the 
firat tastance. Police officers may arrest without atwarrant, Defend- 
ants are not bailahle, Not compoundabl, 
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Charge. 


That you, on or about the day of sat , With- 
out lawful authority, did take out of a mint lawfully established 
in British India, to wit, the mint at » A certain coining tool, 
to wit, a dio ; and that you have thereby committed an offence pun- 
ighable under Sect. 245 of the Iudian Penal Code, and within, &c. 


Evidence, 


Prove that the defendant conveyed tho tool or instrument 
charged in the charge out of some mint in British India. ‘The 
article must be shewn to be a tool or instrument used in coining. 
It must also bo proved that the defendant hud no lawful authority 
to take it out, as the Code does not, as is the caso with tho Eug- 
lish statutes on the same subject, throw the burden of proof on 
the defendant, 


Tmpatrina Cotx, 


Sect, 246, Altering Weight, \e., of Coin.—Whoever fraudu- 
lently or dishonestly performs on any coin any operation 
which diminishes the weight, or alters the composition 
of that coin, shall be punished with imprisonment of 
either description for a term which may extend to three 
years, and shall also be liable to fine. 


Eeplanation.—A person who scoops out part of the coin, 
and puts any thing else into the cavity, alters the com- 
position of the coin. 

Sect. 247. Altering Weigit, &c., of Queen's Coin.— Whoever 
fraudulently or dishonestly performs on any of the 
Queen’s coin any operation which diminishes the weight 
or alters the composition of that coin, shall be punished 
With imprisonment of either description for a term which 
may extend to » ven years, and shall also be liable to fine. 


Note. 


Section 75 providcs for increased punishment on a second 
conviction. 
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Triable by the Court of Session, a Presidency Magistrate, or a 
Magistrate of the first class. A warrant should issue in the first 
instance. Police offiecrs may arrest without a warrant. Defendants 
are not batlable. Not compoundable. 


Charge. 


That you, on or about the day of , fraudulently 
and dishonestly did diminish the weight of ten pieces of Queen’s 
coin, called Company’s rupees ; and that you have thereby com- 
mitted an offence punishable under Sect. 246 of the Indian Penal 
Code, and within, &c. 


Evidence. 


Prove the diminishing, &c., cither by direct or circumstantial 
evidence; as that the defendant was in possession of filings of 
impaired coin, or of files or other instruments for impairing. The 
meaning of the words fraudulently and dishonestly is doubtless 
that the defendant did the acts charged with the intent that the 
impsired coins should pass as good ones. This intent may be 
proved by showing that the defendant attempted to pass the 
coin, or had passed other coin so impaired, or that while in 
his possession he had it mixed with other money, or from any 
other facts of » similar nature from which the fraudulent inten- 
tion may be inferred. 


ALTRRinc APPEARANCE oF Cory, 


Sect. 248. Altering Appearance of ('oin—Whoever per- 
forms on any ooin any operation which alters the 
appearance of that coin, with the intention that the said 
coin shall pass as a coin of a different description, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and shall 
slso be liable to fine. 


Sect. 249, Altering Appearance of Queen’s Coin.— Whoever 
performs on any of the Queen’s coin any operation which 
alters the appearance of that coin, with the intention 
that the said coin shall pass as a coin of a different 
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description, shall be punished with imprisonment for a 
term which may extend to seven years, and shall also 
be liable to fine. 


Sects. 250, 251. See post, p. 318. 


Note. 

Section 75 provides increased punishment on a second con- 
viction. 

Triable fy the Court of Session, a Presidency Magistrate, or a 
Magistrate of the first class. A warrant should issue in the firat 
tnstance. Police officers may arrest without @ warrant. Defond- 
anis are not batlable. Not compoundable. 


Charge. 

That you, on or about the day of , did perform 
a certain operation ou one piece of the Queen’s coin, called a 
Kixpence, to wit, did wash the same with «a certain wash, capable 
of producing the colour and appearance of gold, with the intent 
that the suid coin should pass as a coin of a different description, 
to wit, asa half sovereign, and that you have thereby committed 
an offence punishable under Sect, 249 of the Indian Penal Code, 
und within, &c. 

Evudence. 

Prove that the defendant gilded or coloured genuine coin us 
stated in the charge. Where a wash or material is alleged to 
have been used by the defendant, it must be shown, cithor from 
the application by the defendant, or from an examination of its 
properties, that it is capable of producing the colour of gold or 
silver; but such a charge will be supported by a proof of colour- 
ing with gold itself; Reg. v. Turner, 2 Moal. C, (. 42, 

This section also meets the caso of filing one cuin so as to cause 
it to resemble any other. 


Possxssion oF CouNTerFeit, &c., Corn. 
Sect. 242.  Pussession of Counterfeit Coin. —Whoever, frau- 
dulently or with intent that fraud may be committed, is 
in possession of counterfeit coin, having known at the 


e 
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time when he became possessed thereof that such coin 
was counterfeit, shall be punished with imprisonment of 
either description for a term which may extend to three 
years, and shall also be liable to fine. 


Sect, 243. Possessiun of Counterfeit Queen’s Coin, — Whoever, 
fraudulently or withintent that fraud may be committed, 
is in possession of counterfeit coin which is a counterfeit 
of the Queen’s coin, having known at the time when he 
became possessed of it that it was counterfeit, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 


Sect. 244. Sce ante, p. 306. 


Sect. 252. Pusxesxiun of Altered Coin.—Whoever, fraudu- 
lently or with intent that fraud may be committed, is in 
possession of coin with respect to which the offence 
defined in either of the Sects. 246 or 248 has been com- 
mitted, having known at the time of becoming possessed 
thereof that such offence had been committed with 
respect to such coin, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 


Sect. 253. Possession of Altered Queen's Coin.—Whoever, 
fraudulently or with intent that fraud may be committed, 
is in possession of coin with respect to which the offence 
defined in either of the Sects. 247 or 249 has been com- 
mitted, having known at the time of becoming possessed 
thereof that such offence had been committed with 
respect to such coin, shall be punished with imprison- 
ment of either description for a term which may extend 
to five years, and shall also be liable to fine. 

Sect. 254. See port, p. 313. 


ute. 


Section 75 provides for increased punishment on a second 
conviction. 
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Triable by the Court of Sesston, a Presidency Magistrate, or a 
Magistrate of the first class. A warrant should issue in the firet 
instance. Police officers may arrest without a warrant, Defendants 
are not batlable. Not compoundaile. 


Charge. 


That you, on or about the day of , fraudulently 
(or with intent that fraud might be committed) were in possession 
of twenty pieces of counterfeit Queen’s coin, called rupees, know- 
ing at the time you became possessed of the said coin that the said 
coin was counterfeit; and that you have thereby committed an 
offence punishable under Sect. 243 of tho Indian Penal Code, 
and within, &c. 


Evilence., 


Prove that the defendant had in his custody, or in tho custody 
of his wife, clerk, or servant, the coins stated in the charge. If 
they were in the custody of the wife, clork, or servant, knowledyo 
of that fact ought to be brought home to the defendant, If pieces 
of counterfeit coin are found upon one of two persons acting in 
guilty concert, and both knowing of the possession, both will be 
guilty under theso sections ; Itvg. v. Rogers, 2 Mood, C. C. 85; 
Iieg. v. Williams, C. and Mar. 259. Prove also that the possession 
of the defendant was fraudulent, or with intent to defraud, and 
that he knew when he became possessed of the coin that it was 
counterfeit. These, of course, can only be proved by tho sur- 
rounding circumstances of the caso; such as, for exumple, by 
evidence of former utterings of counterfeit or altered cuin, or by 
the fucts of the defendant having in his possession # large quanti- 
ty of counterfeit coin of like date, and made in the same mould, 
wrapped up in separate papers, and distributed in different pockets 
of his dress; Reg. v. Jarvis, Dears. (. C. 552; Reg. v. Muller, 
R. and It. 308. Possession of one piece of conunterfcit or altered 
com will be sufficient to support a conviction under these scctions; 
but, of course, in the event of only one such’ piece being ‘found 
in any person's possession, the proof of guilty knowledge und 
intents must be very strong before a conviction can take place. 
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Passina Countregrert Corn. 


Sect. 239. Passing Counterfeit Coin— Whoever, having 
any counterfeit coin which at the time when he became 
possessed of it he knew to be counterfeit, fraudulently 
or with intent that fraud may be committed, delivers 
the same to any person, or attempts to induce any person 
to receive it, shall be punished with imprisonment of 
either description for a term which may extend to five 
years, and shall also be liable to fine. 


Bect. 240. Passing Counterfeit Queen’s Coin.—Whoever, 
having any counterfeit coin, which is a counterfeit of 
the Queen’s coin, and which atthe time when he became 
possessed of it he knew to be a counterfeit of the Queen’s 
coin, fraudulently, or with intent that fraud may be 
committed, delivers the same to any person, or attempts 
to induce any person to receive it, shall be punished with 
imprisonment of either description for aterm which may 
extend to ten years, and shall also be liable to fine. 

Sect, 241. Jusaing Counterfett Coin, which, when first possessed, 
Passer did not hnow to be Ouunterfeit.—Whoever delivers to any 
other person as genuine, or attempts to induce any other 
person to receive as genuine, any counterfeit coin which 
he knows to be counterfeit, but which he did not know 
to be counterfeit at the time when he took it into his 
possession, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine toan amount which may extend to ten times 
the value of the coin counterfeited, or with both. 


[llustration. 


A, coiner, delivers counterfeit Company’s rupees to 
his accomplice B, for the purpose of uttering 
them. B sells the rupees to C, another utterer, 
who buys them, knowing them to be counter- 
feit. C pays away the rupees for goods to D, 
who receives them, not knowing them to be 
counterfeit. D, after receiving the rupees, 
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discovers that they are counterfeit, and pays 
them away as if they were good. Here D is 
punishable only under this section, but B and 
C are punishable under Sect. 239 or 240, as the 
case may be. 


Sect. 242. See anie, p. 309. 


Sect. 250. Passing Altered Coin.—Whoever, having coin 
in his possession with respect to which the offence defined 
in Sect. 246 or 248 has been committed, and having 
known at the time when he became possessed of such 
coin that such offence had been committed with respect 
to it, fraudulently, or with intent that fraud may be 
committed, delivers such coin to any other person, or 
attempts to induce any other person to receive the 
same, shall be punished with imprisonment of either 
description for a term which may extend to five years, 
and shall also be liable to fine. 


Sect. 251. Pussing Alier:d (Jueen’s Coin. — Whoever, having 
coin in his possession with respect to which the offence 
defined in Sect. 247 or 249 has been committed, and 
having known at the time when he became possessed of 
such coin that such offence had been committed with 
respect to it, fraudulently, or with intent that fraud may 
be committed, delivers such coin to any other person, or 
attempts to induce any other person to receive the same, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 

Sects. 252 and 253. See an/e, p. 310. 

Sect 254. Lnlivery of Altered Coin to another, which, when 
Jiro pousscased, the Delivercr did not know to be alivred. —Whoever 
delivers to any other person as genuine, or as a coin of 
a different description from what it is, or attempts to 
induce any person to receive 25 genuine, or as a different 
coin from what it is, any coin in respect of which he 
knows that any such operation as that mentioned in 

40 Po. 
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Sects. 246, 247, 248 or 249 has been performed, but in 
respect of which he did not, at the time when he took it 
into his possession, know that such operation had been 
performed, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine to an amount which may extend to ten 
times the value of the coin for which the altered coin is 
passed, or attempted to be passed. 


Note. 


Section 75 provides for increased punishment on a second 
conviction, except under Sects. 241 and 254. 

Offences under Sects. 241 aud 254 are triable by a Presulency 
Magistrate, or a Magistrate of the first or second cluas ; those under 
Secta, 239, 240, 250 and 201 hy the Court of Session, a Presidency 
Magistrate, or a Mayistrate of the first class. Police offiecrs may 
arrest without a warrant. A warrant should tissue in the first 
instance, Defendants are nol builahle. Not compoundable 


Charge under Sect, 240. 


That you, tho said A B, on or about the day of ; 
having in your possession a counterfeit Queen’s coin, called a 
rupoe, and knowing at the time you became possessed of the said 
coin that it was counterfeit, fraudulently, and with intent to 
defraud (vr fraudulently, and with intent that fraud might be 
committed), did deliver the same to C D (or did attempt to induce 
C 1 to receive the same), and that you, tho said A RB, have 
thereby committed an offence punishable under Sect. 2-40 of the 
Indian Penal Code, and within, &c. 

Charge under Sect. 241, 

That you, tho said A B, on or about the day of ; 
haviug in your possession 8 counterfeit Queen's coin, called a 
rupec, well knowing at the time of the commission of the herein- 
aftermentioned offence that the said cuin was counterfeit, 
but not knowing at the time you received the said coin into your 
possession that the said coin was counterfeit, did deliver the said 
counterfeit coin to C D as genuine (or did attempt to indace C D 
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to receive the said counterfeit coin as genuine); and that you, the 
said A B, have thereby committed an offence punishable under 
Sect. 241 of the Indian Penal Code, and within, &c. 


Evidence. 


Prove the delivery of the coin, or an attempt to induce some 
person to receive the coin charged; and prove that it is 
counterfeit. 


A shilling was given to a Jew boy for fruit, and he put it into 
his mouth under pretence of trying whether it were good, and then 
taking a bad shilling out of his mouth instead of it, returned it to 
the prosecutor, saying that it was not good; this (which is called 
ringing the changes) was holden to bo an uttering within the old 
English statute, and would be an attempt to induce another person 
to receive the coin under the Code; It. v. Franks, 2 Leach, 644, 
It has been held to be an “ uttering and putting off” as woll as 
a “tendering” if the counterfeit coir be offered in payment, 
though it be refused by the person to whom it is offered, and 
such an act would certainly bo a “delivery”; Reg. v. Wolsh, 
2 Den. C.C. 78. There must bo intention to defraud, or that some 
fraud should be committed by some ono as the consequenco of the 
delivery. Upon an indictment on 2 W. IV. c. 34, 8. 7, against 
husband and wife for uttering a counterfeit half-crown, it appeared 
that a womun asked the female prisoner to give hor somcthing, as 
her children wero without food, and tho malo prisoner gavo her 
twopence, and told her that his wife would give her something 
more, on which she gave tho woman the bad half-crown in ques- 
tion, telling her to get what she could for her children; it was 
held by Lord Abinger, C. 3B., that although in the statute there 
were no words with respect to defrauding, yet in the proof it is 
necessary to go beyond the mere words of the statute, and to show 
an intention to defraud some person; Reg. v. Page, 8 C. and P. 122. 
But as every person is taken to intend tho probable consequence 
of his acts, aud as the probable consequence of giving a picce of 
bad money to a beggar is that the beggar will pass it to some 
one else, and thereby defraud that person, it is a question whether 
this case rests upon satisfactory grounds. In fact, its correctness 
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has been incidentally doubted by Lord Denman, C. J., in Reg. v. 
Anon, 1 Cox's Crim, Cases, 250, where the point ruled was that 
the giving a counterfeit coin to a woman as the price of connection 
with her was an uttering, as, without doubt, there was an inten- 
tion to defraud, In any case a party may not be defrauded by 
taking buse coin, as he may pass it again, but the probability is 
that he will be defrauded which is sufficient. And in the case 
of giving bad money away in charity, even if it were held that 
there was no intention to defraud the person to whom the moncy 
was given, yet there is clearly an intention that a fraud should 
be committed upon some one, 


It is not necessary that the uttering should be actually by the 
hand of the defendant. Where two persons went to a shop, and 
one of them went im and uttered a bad picce of money, having no 
more in hor possession, and the other stayed outside the shop 
having other bad money, it was held that both might be convicted, 
as the possession and uttering were both joint; Ll. ve. She ref, 
20. and J’. 427, 


It must ulso be proved that the defendant knew the coin was 
counterfeit when he uttered it. ‘This, of course, must be done by 
circumstantml ovidewwe. Lf, for example. it be proved that he 
pussod off, or attempted to pass off, either on the same day, or at 
other times, whether before or after the passing charged, coun- 
terfeit coin, cither of the samo or different denomination, to the 
same or a different person, or had other preces of bad money 
about him when he uttered the counterfeit coin in question, these 
facts will be evidence from which his guilty knowledge may be 
inferred. 2, v. Whiley, 2 Leach, 983 5 eg. ve Forster, Dears, COC. 


456. 


In charges of offences under Sects. 241 and 254 it is necessary 
to allege that the defendant did not know the coin was counterfeit 
when he received it into possession, otherwise the case must be 
seut to the Court of Session or Magistrate of the first class, and 
not be tried before the Magistrate, Tt would seem as if the 
prosecution ought to prove this fact as part of their case, but 
nevertheless it is so entircly within the knowledge of the defendant 
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alone. that if alleged in the charge, it should be assumed to be 
true without further proof, especially as the law gives the accused 
the benefit of any doubt in respect to his guilt. But it has been 
held that attempted delivery of counterfeit coin by a senar, with 
false statements as to how such cvin was obtained, is primd fucie 
proof that the sonar knew the coin was counterfoit at the time it 
came into his possession, su that the offenee would come ander 
Sect. 240 and not 241; Ram Ruttun Saha ve Pavool Whindud, 
23 W. RR Cr. 4. In fact, the most scientific way of arranging tho 
sections would have been to place these last two as provisoes to 
those prohibiting the passing of bad or altered coin, reducing tho 
punishment m such cases. 


The mere possession of bad coin taken innocently is no offence, 
asa person may well keep it by him to prevent it being circulated 
and so hinder the commission of fraud. There must be some 
delivery or attempted delivery of it as penume before erintinal 
habilty attaches, or proof that the person had the intention and 
hnowledge stated In Sect. 243. 


METAL TOKENS AUT, 1889. 


Sect. 1. Tithe, extent aul commencement, —(1) This fet may be 
called the Metal Tole na Act, VS8Y, 


(2) Lteatends to the whole of British India; and 
(3) Lf shall come tuto fore af onec, 


Sect, 2. Ih finition ofissue.—In this Act © iene” means to puta 
piece of metal into circulation for the first time for usr as money in 
B.itish India, auch pice having ben made in contarention of this 
Artur heough’ inte British Indue Cy aor ar by land aa contre ntin 
funy novification for tle time being in force under section 19 of the 
Sea Customs Act, 1878. 


Nect. 3. Peahihition of muking ly private persons of picccaof 
metal tobe undoamaney.—No piece of copper or boone or of ony 
Other melslicr miediactal, which, whether stamped or iavatqin ped, os 
intended tu he eed aamoney shall oomude vac pt hy the awhovity 
of the Gove: nor-General in Couned, 
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Sect. 4. (1) In either of the following cases, namely :— 


(a) if any person makes in contravention of the last foregoing 
section, or issues or attempts to issue, any such piece as ts 
mentioned in that eection, 


(h) af, after the eepiration of three months from the commencement 
of this Act, any person has in his possession, custody or 
control any such prece as 1s mentioned in the last foregoing 
section, uith intent to issue the piece, 

the person shall le punished,— 


(i) tfhe has not been previously convicted under this section, with 
imprisonment uhich may extend to one year, or with fine, 
or with both ; or, 


(ii) if he has been previously convicted under this section, with 
imprisonment which muy extend to three years, or with fine, 
or with Loth, 


(2) If any person v8 convicted of an offence under aubesection (1), 
he shall, in addition to any other punishment to which he may le 
sentenced, forfeit all such pieces as aforcsaul, and all instrumente 
and matertals for the making of such preces, which may have been 
Sound in his possession, custody or control. 


(3) Uf in the trial of any such offence, the question artses whether 
any prece of metal or maxed metal vas mntended to le used or to be 
isaued for use as mon y, the burden of proving that the piece was 
not intended to be go used or rgsued shall Lie on the aceused person, 


Sect. 5, Cognizance of offences under the last Joregoing sect ion— 
(1) The offence of making, in contravention of section 8, any such 
piece as is mentioned in that section shall be a congni all offence, 


(2) Notiithstanding anything 1n the Code of Criminal Proceedure, 
1882, no other offence punishable under section 4 shall bea cugnize 
able affenes, or, beyond the limits of a Presidency-ton, be taken 
cugnirance of by any Magistrate, ercept ai histrict Magistrate or 
Sulaiseisionsl Magistrate, without the previous sanction of the 
District Magistrate or Suldivixional Magistrate, 
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Sect. 6. Importation of pieces of metal for use as money—If at 
any time the Governor General in Council secs fit, ly notification 


under section 19 of the Sea Customs Act, 1878, to prohibit o: restrict 
the bringing ly sea or ly land into British India of any such pieves 
of metal as are mentioned in section 8, he may by notification direct 
that any persun contravening the prohibition or restriction shall 
be liable to the punishinent to which he would le liable if he aere 
cunvicted under this Act of making such picees in British India, 
instead of to the penalty mentioned in section 167 of the Sea Customs 
Act, 1878, and that the provisions of sub-section (3) of section 4 and 
sub-section (1) of sectton 5, or of either sub-section, tw relation to 
the offence uf making such pwees, shall, notwithatanding anything 
in the Sea Customs .Act, 1878, apply, so far as they can be macdv 
applicable, to the offence uf contraventny the prohibition or restrive 
tion notified under section 19 of the Act. 

Sect. 7. Arddition to section 98, Act X., 1882.—To section 98 of 
the Code of Criminal Procedure, 1882, the following shall be added, 
vamely :— 

The provisions of this section with respect tu- 

(a) counterfeit coin, 
(1) cuin suspected tu be counterfeit, and 
(c) instruments or materiale for counterfeiting coin, 


shall, so far as they can be made applicable, upply, rrapect ively, lo— 

(a) picces of metal made in contravention of the Metal Tokens 
Act, 1889, or brought into British India in contravention 
of any notification for the time being in force under section 
19 of the Sea Customs Act, 1878. 

(6) grecesof metal suspected to have been so madeor to have been 
so brought into Brittsh India or to be intenuled to be issued 
in contravention of the former of those Acts, ancl 

(r) instruments or materials for making pieces of metal in cun- 
travention of that Act.” 

Sect. 8. Prohthition of recetpt as money of metal which is not 
cuin.——(1) No piece of metal which is not cotn as defined in the 
Indian Penal Code shall be received as money by, or on behalf 
of any, ratlway-administration or local authority. 
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(2) If any person on behalf of a railwuy-administration, or on 
behalf of a local authority, or on behalf of the lessee of the collection 
of any toll or other impost levialle Ly a railway-udministration or 
local authority, receives as money any picre of metul which is not such 
coin as aforesaid, hu shall Le punished with fine which may extend to 
ten rupecs. 


OvVrEeNCES RELATING To GoveERNMENT STAMPS, 

Sect. 255.  (vunterfeitihg a Government Stamp,— Whoever 
counterfeits, or knowingly performs any part of the 
process of counterfeiting, any stamp issued by Govern- 
ment for the purpose of revenue, shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Leplanation —& person commits this offence who coun- 
terfeits by causing a genuine stamp of one denomination 
to appear like a genuine stamp of a different denomina- 
tion. 

Sect. 256.  Maring J’oxs ssion of an Instrument, Se., fur coun- 
ferfeiting a overnment Stamp.— Whoever has in his possession 
any instrument or material for the purpose of being used, 
or knowing, or having reasonto believe, that it is intend- 
ed to be used, for the purpose of counterfeiting any stamp 
issued by Government for the purpose of revenue, shall 
be punished with imprisonment of either description for 
aterm which may extend to seven years, and shall also 
be liable to fine. 

Sect. 257. Making, &e., Instrumen! fur cownterfiiting « Gov- 
ernmi nt Stam p.— Whoever makes, or performs any part of 
the process of making, or buys, or sells, or disposes of, 
any instrument for the purpose of being used, or know- 
ing, or having reason to believe, that it is intended to be 
used, for the purpose of counterfeiting any stamp issued 
by Government for the purpose of revenue, shall be 
punished with imprisonment of either description fora 
term which may extend to seven years, and shall also be 
liable to fine. 
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Sect. 258.—Sale of Counterfeit Government Stamp.—Who- 
ever sells, or offers for sale, any stamp which he knows 
or has reagon to believe to be a counterfeit of any stamp 
issued by Government for the purpose of revenue, shall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also 
be liable to fine. 

Sect. 259. Having Jossession of a Countertell Gorernment 
Stamp.— Whoever has in his possession any stamp which 
he knows to be a counterfeit of any stamp issued by 
Government for the purpose of revenue, intending to use 
or dispose of the same as a genuine stamp, or in ordor 
that it may be used as a genuine stamp, shall be punished 
with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to 
fine. 

Sect. 260.—U sing us Gentine a Government Stamp knoton to be 
Counterfeit—Whoever uses as genuine any stamp, know- 
ing it to be a counterfeit of any stamp issued by Govern- 
ment for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 

Sect. 261. Eyfaring any Weiting froma xulatance Fearing ao 
Gorcernment Stump, sr., with intent to cansee lors to Gorerument— 
Whoever fraudulently, or with intent to cause loss to the 
Government, removes or effaces from any substance, 
bearing any stamp issued by Government for the purpose 
of revenue, any writing or document for which such 
stamp has been used, or removes from any writing or 
document a stamp which has been used for such writing 
or document, in order that such stamp may be used for 
a different writing or document, shall be punished with 

imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

Sect. 262. Unxiny a lroreriument Stump hugen by have leon 
before uxed. -Whoever, fraudulently or with intent to cause 
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loss to the Government, uses for any purpose a stamp 
issued by Government for the purpose of revenue, which 
he knows to have been before used, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Sect. 268. Hrasure of Marl: denoting that Stamp has been 
uscd ,—W hoever, fraudulently or with intent to cause loss 
to Government, erases or removes from a stamp issued 
by Government for the purpose of revenue, any mark 
put or impressed upon such stamp for the purpose of 
denoting that the same has been used, or knowingly has 
in his possession, or sells, or disposes of, any such stamp 
from which such mark has been erased or removed, or 
sells or disposes of any such stamp which he knows to 
have been used, shall be punished with imprisonment of 
either description for a term which may extend to three 
years, or with fine, or with both. 


2638s. Prohibition of fictitious stamps for postal purposes.— 
(1) Whoever — 


(c) makes, knowingly utters, deals in or sells any 
fictitious stamp, or knowingly uses for any 
postal purpose any fictitious stamp, or 


(’) has in his possession, without lawful excuse, any 
fictitious stamp, or 


(-) makes or, without lawful excuse, has in his 
possession any die, plate, instrument or 
materials for making any fictitious stamp, 

shall be punished with fine which may extend to two 
hundred rupees. 


(:) Any such stamp, die, plate, instrument or 
materials in the possession of any person for making 
any fictitious stamp may be seized and shall be for- 
feited. 


(4) In this section ‘ fictitious stamp’ means any 
stamp faleely purporting to be issued by Government 
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for the purpose of denoting a rate of postage, or any 
facsimile or imitation or representation, whether on 
paper or otherwise, of any stamp issued by Government 
for that purpose. 


(4) In this section and also in sections 255 to 268, 
both inclusive, the word ‘Government,’ when used in 
connection with, or in reference to, any stamp issued for 
the purpose of denoting a rate of postage, shall, notwith- 
standing anything in section 17, be deemed to inolude 
the person or persons authorised by law to administer 
executive government in any part of India, and also in 
any part of Her Majesty’s dominions or in any foreign 
country. 

Noli. 

Sect. 75 provides for increased punishment for a second 
offence, except under Sects. 262 and 2684. 

Offences under Sect, 202 are triable hy @ Preaidency Magistrate, 
or @ Magistrate of the firat or serond class; those under Sects, 
259, 260, 261, and 263, by the Court of Sesawn, a Presidency 
Magistrate, or a Magistrate of the frat class; and those ander 
Seets, 255, 256, 257, and 258, by the Quurt of Season, In all 
cases @ warrant should isaue tn the first tustance. Police officers 
may arrest without a warrant. Accused persons ure bailable. Not 
com poumlatle. 

Evidence. 

All the remarks in respect to countorfeit coin apply mutatis 
mutandis to the offences described in the ten preceding sections, 
and need not, therefore, be repeated. 
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CHAPTER XIII. 
OFFENCES BELATING To WeiaHTs AND MeEasuREs. 


Sect. 264. Use of Falke Weighing Machine.—Whoever frau- 
dulently uses any instrument for weighing which he 
knows to be false, shall be punished with imprisonment 
of either description for a term which may extend to one 
year, or with fine, or with both. 


Sect. 265. Use of Hulse Weights or Measures.— Whoever 
fraudulently uses any false weight or measure of length 
or capacity, or fraudulently uses any weight or measure 
of length or capacity, asa different weight or measure 
from what it is, shall be punished with imprisonment of 
either description for a term which may extend to one 
year, or with fine, or with both. 


Sect. 266. Possession of False Weights or Measures —Who- 
ever is in possession of any instrument for weighing, or 
of any weight, or of any measure of length or capacity, 
which he knows to be false, and intending that the 
same may be fraudulently used, shall be punished with 
imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

Sect. 267. Muking, Sc., False Weights and Measures—Who- 
ever makes, sells or disposes of any instrument for 
weighing, or any weight, or any measure of length or 
capacity, which he knows to be false, in order that the 
same may be used as true, or knowing that the same is 
likely to be used as true, shall be punished with 
imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

Triable by a Presidency Magistrate, or a Magistrate of the first 
or second clase, A summuna should tsaue in the firat «instance, 
Police officers may not arrest without @ tanant. Defendants are 
baslable. Not compoundadle. 
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Evidence. 


Prove the use of the false weights, &c, Ifa man use false 
weights, it will, under ordinary circumstances, be presumed that 
he knew they were false, and that he used them fraudulently, 
especially if the advantage gained by their use is in his own favour, 
So, if a man makes false weights or measures, the presumption 
will be that he does it knowingly, and so, fraudulently. But the 
mere possession of such measures, &c., will not in itself raise any 
strong presumption of fraud, as they may have been put away so 
us not to be used. The fraudulent intent will be shown greatly 
by the place where they are found. Suppose a false balance was 
found fixed to a tradesman’s counter where he was accustomed to 
sell his goods, and there was no other in the place,—there would 
be, in this case, the strongest possible presumption that the 
possession was not innocent. On the other hand, suppose he had 
true balances in his shop, but an untrue one stowed away in an 
attic with a lot of lumber, here the prosumption would be agninst. 
fraud. A farmer had in his house a balance or portable weigh- 
ing-machine and two iron weights which were found by the 
inspector to be light. The inspector saw no produco about the 
premises, and could not prove that the farmer exposed or kept for 
sale, or weighed for conveyance or carriage, any goods or produce, 
and it was held that the conviction of the farmer was Wrong ; 
Griffiths v. Place, 20 L. T. N.S, 484. 

In conformity with this doctrine, the Ihgh Court of Bombay 
has decided that the mere possession of weights in oxccan of the 
authorised standard will not support « conviction under tho 266th 
Section ; a fraudulent intent must be laid and proved ; Reg. vy. 
Damodhar Daljee, 1 Bom. H. C. Rep, 181. In tho case of hey. 
v. Kangali Muluk, 18 W.R. Cr. 7, where there was no evidence of 
intention on the part of the accused to fraudulently use false 
weights, the conviction was quashed, and the fine levied directed 
to be returned, Kemp, J., remarking that in the Mofussil scales 
are generally so rudely constructed that a stone is commonly 
used in one scale to create a balance. 

A post master, who is aleo a trader, who has in his possession 
scales and weights belonging to the Post Office, for his use as 
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post master, cannot under the English Acts be proceeded against 
for having false weights and scales; Queen v. Justices of Kent, 
24 Q. B. D. 181. 

In England the decisions on the subject of weights and measures 
have been principally on the meaning of the words “incorrect 
or otherwise unjust.” In the first case the defendants used a 
machine called a weigh-bridge for the purpose of weighing 
trucks. ‘The weigh-bridge was liable to get out of order through 
trocks passing over it, and to have the correctness of its balance 
disturbed by a variety of other circumstances to which it was 
exposed, such as the falling of a heavy shower of rain. To com- 
pensate for any such derangement of the machine, an adjusting 
ball was fixed, which, by passing backwards and forwards along 
the thread of the screw on which it worked, caused the end of 
the stcelyard to which it was attached to become heavier or 
lighter, and thus produced a compensation for any variation in 
the weight of the platform. The necessary adjustment was made 
before each time of the machine being used. On the district 
inspector of weights and measures calling ut the station in the 
course of his duties, he found the machine in gear, and he pro- 
ceeded to tost it without making use of the adjusting ball, and 
found it 21 lbs. out of balance. It was held by the Court of 
Queen’s Bench that, under the circumstances, the weigh-bridge 
was not “incorrect or otherwise unjust ” within the meaning of 
5 & 6 Will. IV, c. 68, s. 28, and that it ought to havo been 
properly adjusted before it was examined by the inspector; Reg. v. 
London and North-Western Railway, 6 Lh, T. N.S. 792. In this 
case, Crompton, J., said: ‘* F do not think it (the weigh-bridge) 
was incorrect at all. It requires to be set before it is used, and 
the adjusting apparatus is made for the purpose of giving peculiar 
correctness, and the whole thing cannot be called incorrect 
because at a particular time when it was examined it was not set. 
I doubt if a proper cxamination was made; it ought to be 
examined when it was in a proper state to be used.” Bat if the 
machine be out of order, and requires adjustment before it will 
weigh correctly, such adjustment not being part of the original 
design of the machine, an information against a company for 
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having an incorrect machine in their possession may be sustained; 

The Great Western Ratlway Company v. Baillie, 34 L. J. N.S. M. 

C. 31. A pair of scales had a hollow brass bull hanging upon the 
weight end of the beam ; the ball was constructed with a neck 
which could be unscrewed so as to allow shot to be placed inside, 
and, being hung by a hook upon the beam, was easily remov able. 

The scales were correct in that state, but if the shot inside the 
ball was removed, the scales were unjust, and against the pur- 
chaser ; and it was held that Justices were right in finding that 
the ball loaded with shot was no part of the scules, and that, 
consequently, they were unjust; Cart v. Stringer, 9 B. and 
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The Ceylon Penal Code omits from the sections corresponding 
to Sects. 264-266, the word = fraudulently.” ‘This would seem 
to make but very little difference im the effect of the sections, 
except su far as the use ofa false weight is concerned, A man may 
use a false werght, not kuowing it tou be false, and that would 
not be a fraudulent use, unless, perhaps, he had been wrrossly 
careless 1p not ascertaining whether it were correct or not. If, 
however, a@ man uses a false balance knowing 11 to be false, or 
uses oue weight as a diffrent weight, or is im possession of a 
false balance, de., intending it to be used while false, the use or 
possession under these circumstances would be fraudulent, 
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CHAPTER XIV, 


Or OFFENCES AFFECTING THE Pusiic Hpearig, Sarery, 
ConvENIENCE, Decuency, anv Morals. 


Pousii Nulsance. 


Sect. 268. Public Nuisanee.—A person is guilty of a 
public nuisance who does any act, or is guilty of an 
illegal omission, which causes any common injury, dan- 
ger, or annoyance to the public or to the people in general 
who dwell or occupy property in the vicinity, or which 
must necessarily cause injury, obstruction, danger or 
annoyance to persons who may have occasion to use 
any public right 

A common nuisance is not excused on the ground that 
it causes some convenience or advantage. 

Sects. 269 to 271. See post, p. 335. 

Sects. 272 to 276. Sce pusi, pp. 337 and 33x. 

Sects. 277, 278. Sce post, pp. 340, 341. 

Sects. 279, 280. Sve pus/, pp. 31, Hz. 

Sect. 281. Sce post, p 34, 

Sect. 282. Sce posi, p. 346. 

Sect. 2838. rev post, p. 344. 

Sects. 284 to 289. Seo post, pp. 346-348. 

Sect. 290.  lunishment for Public Nuisane.— Whoever 
commits a public nuisance in any case not otherwise 
punishable by this Code, shall be punished by fine which 
may extend to two hundred Rupees. 

Triable ty any Magistrate, A summons shall tesuc tn the fired 
tnatanes. Poldve officers may not arrest without a warrant. 
Defendants are lailai le. Net compoundable, 

Kvideuce. 

The whole of this chapter deals with pubhe nuisances under 
various classifications. Section 268 defines generally what a 
public nuisance is; the following sections provide punishments 
for diffurent kinds of public nuisances, and Sect. 290 provides 4 
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punishment for any one committing a public nuisance not specially 
punished by the other sections of this chapter. 

In order to constitute a nuisance thero must be not moroly a 
nominal but such a sensible and real damage asa sensible person, if 
subjected to it, would find injurious, regard being had to the situa- 
tion and mode of occupation of the property injurod; Scott v. Firth, 
4 F.and F.349. The mere placing of cow-dung cakes by the side 
of the road to dry does not constitute a nuisance, uuless material 
annoyance is caused to the public; Emp. v. Bapu Jaya, B. R, ath 
July 1886; and the nuisance must be to the public, or to people 
in general, or to a portion of the public, or to a particular class of 
people in the exercise of a public right; Onvoram v. Lamessor, 
9 IV. R. Cr. 70; bare solicitation of chastity is not a public nuisance, 
as it proves or suggests no fact relating to any common injury, 
danger or annoyance; imp. v. Raji Tima, B. BR. 15th July 1896, 

This section was not intended to apply to acts or omissions 
calculated merely to offend the sentiments of a class: thus, whore 
certain Mahomedans inhabiting a village erected during tho 
Moburrum a temporary shed on waste land of tho village, and 
placed a religions symbol therein, it was held that such act did 
not amount to a public nuisance, merely because it might cause 
annoyance to the Hindoo inhalntants of the village whose temples 
were in the vicinity; Mictumeira v. kmp.. 1, RL 7 Maid, 690; 
followed in Hinp, v. Zakiwldem, DL. dt 10 All. 44, in which 
it was held that, where certain Mahomedans, for a religious 
purpose, killed and cut up two cows before sunrise ina 
private componnd, partly visible from a public road, and the 
killing of one cow only was witnessed by one Hindoo, the 
circumstances proved did not show the commission of a public 
nuisance. The cutting up of meat in a place by which Jains 
pass, by which their private feelings might be hurt, is not a 
public nuisance; kmp.v. Byramjee Eduljee, I. L. R. 12 Bom, 487. 
On an indictment for a nuisance by erecting and continuing 
piles and plarking in a harbour, and thereby obstructing it, and 
rendering it insccure, a special verdict found that by the defend- 
ant’s works the harbour was, in some cxtreme cases, rendered 
leas secure ; and it was held that the defendant was not responsible 
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criminally for consequences so slight, uncertain, and rare, and 
that a verdict of not guilty must be entered; Reg. v. Tindall, 6 A, 
and E.148; see also eq. v. Russell, 3 El. and Bl. 942, and 28 L. 
J. N. 8. M.C.173. The obstruction of a navigable river by a 
bamboo dam in which there was‘a small opening through which 
boats with difficulty would pass, isa public nuisance: In re Umesh 
Chandra, J.T, It, 14 Cal. 656; but there is ao rule of law that any 
encroachment, however slight, on a tidal navigable river necessarily 
amounts toa public nuisance, and the question in such cases must 
always be whether the cucroachinent has caused au obstruction or 
not; Jugal Das v. [mp.1. 0. Rt, 20 Cul. 666, where it was held that 
the erection of a jag, 45 cubits loug and 20 cubits broad, on the 
silted sido of a tidal navigable river 300 cubits broad, did not 
constitute an offenco either under Section 288 or Section £90. 

It may bo well here to mention a few cases which have been 
held to be public nuisances. Using a shop in a public market as a 
slaughter-house; C.C. UC. 301. Erecting a manufactory for harts- 
horn; C.0.C.811,  Krecting a privy near the highway ; 3 Went, 
225, Placing putrid carrion near the highway; 4 Went. 213. 
Keeping a corpse unburied ; ey. v. Vann, 2 Den. C. CU, 331. Keep. 
ing hogs neara public street, and feeding them with offal; ©. CC. 
$05 ; and seo 2 Jad, Raym. 1163. Keeping a fierce and unruly bull 
in afield through which there was a footway; C. C. C. 310. Keep- 
ing a ferocious dog unmuzzled; C. C.C. 311. These last two cases 
would be met by Sect. 289, pus, p. 348. Baiting a bull in the 
king’s highway; 4 Weaf, 213, Bringing a horse deceased with 
glanders into a public place to the danger of infecting the Queen’s 
subjects ; Jey. v. dfensun, Dears. C. 0.24. Keeping wood naptha 
in & populous place in such large quantities us to cause terror and 
dangor ; Leg. v. Lister, 1 Dears. and B.C. C. 200. exposing in tke 
public streets a child infected with small-pox; &. v. Vantandills, 
4M. and Sel, 73. This last would be met cither by Sect. 26% or 
by Sect. 270, post, p. 835. Boiling tripe and other entrails and 
offal of beasts ; Iteg.v. White, 1 Burr, 333. Stage plays, unlicensed 
booths, and stages for rope-dancers, mountebanks, or the like, 
are public nuisances; 4 Bl. Cum. 167, 163, Making great noise 
in the night with a speaking-trumpet (8. v. Smith, 1 Str. 704), 
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and keeping dogs which make noises in the uight (2 Chit. (rim. 
Law, 647; 1 Russ. on Crimes, 5 Edit. 488), are public nuisances, 
A common scold is a public nuisance; 4+ Bl. Vom. 169. An ob- 
struction ofa highway is a public nuisance. .A common gaming- 
house, t. ¢., one which is kept for gain or profit, may constitute a 
nuisance ; but it cannot be held, in the absence of any actual 
annoyance to the public, that every person who admits gamblors 
into his house, and all persons who game therein, are guilty of a 
public nuisance under Nect. 208; Reg. v. Mau Naqji, 7 Bom. IC. 
fen. C.C. 74; but if a person permits his house to be used by dis- 
orderly people for gambling, and annoyance is thereby caused to 
the public, ho is guilty of causing a nuisance ; imp. ve Thanda- 
varayudu, 1. da TVA Mad. 361. As between the defendant and 
the public, the occupier of a ruinous house, although only a tenant- 
at-will, is bound to repair it, so that it becomes not dangerous 
to the public ; A. v. Watts, 1 Salk. 807. The occupier of » house 
ws bound to keep the soil in his privy from trespassing ; Tenent v. 
(uldwin, 1 Salk, 860. A person kept a ground for shooting ut 
Pigeons, some of which, when fired at, escaped, and a crowd of 
idlers collected outside his grounds to fire at the escaped birds. 
Turd Tenterden, Cy J., said:—“If a person collects together a 
crowd of people to the annoyance of his neighbours, that isa 
nuisance for which he isanswerable. And this is an old principle. 
Here the defendant invites persons on lis own ground to shoot 
pigeons, The effect of that is, that idle people collect near the spot: 
they tread down the grass of the neighbouring fields, destroy the 
fences, and create alarm and disturbance. It is not found that tho 
defendant has attempted to prevent their so collecting. Le has, 
indeed, had them driven off his own ground, but that is all.” 
Litthiale, J., also said: — It has been contended that to render the 
defendant liable, it must be his object to create a nuisance, or clso 
that that must be a necessary und inevitable result of his act. No 
doubt it was not his object; but I do not agree with the othor 
position, because if it be the profable consequence of his act, he 
18 answerable aa if it were his actual object. If the experience of 
mankind mast lead any one toexpect the result, he will be answer 
able fur it.” And so in that case a verdict of guilty was upheld ; 
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B, v. Moore, 3 B. and Ad., p. 188, But although the immediate 
occupier is in most cases the party liable, yet if the owner of land 
erect a building which is a nuisance, or of which the occupation 
is likely to produce a nuisance, and let the land, he is liable to an 
indictment for such nuisance being continued during the term; 
R. v. Pedly, 1 A.and FE. 822. Sohe is, if he let a building which 
requires particular care to prevent the occupation in the course 
of nature becoming a nuisance, or doing damage; ff. v. Pedly 
supra; Todd vy, Flight, 30 I. J. N. GC. P. 21. The owner of a 
market allowed sheep to be penned there, and he found the 
hurdles for the pens, and derived a profit in addition to the toll 
on the sheep. The sheep-droppings created a nuisance on the 
part where they where penned. Tt was held that the owner of the 
market was the person by whose default, permission, or sufferance 
the nuisance arose; Draper v. Sperring, 804, J. N.S. MC. 225. 
Omission to fenco a well on private ground within eight yards of 
a highway, and open to it, is not punishable as a public nuisance ; 
Reg. v. Anthony, I. I. R.6 Mad, 280; nor is the omission of 
a person to keep his ponies from straying; Jognath v. Jamul, 
GW. Rh. Cr. 71. 

To constitute the production of offensive sinells a common 
nuisance, itis not necessary that the smells should be injurious to 
health as requirod by Sect. 278, post, p.841 ; it is sufficient for them 
to bo s0 offensive as sensibly to detract from the enjoyment of life 
and property in the neighbourhood; It. v. White, 1 Burr, 388; 
Re vy. Neill, 2 C. and 2. 485, It is necessary that the nuisance 
should be ina populous neighbourhood, or near a highway; 2. v. 
Pagpincau, 1 Str. OSG; and it wust affect the health or enjoyment 
of the neighbourhood; Rex v. Darey, 5 Esp. 217; for its being a 
public nuisance depends in a great measure upon the number of 
houses aud the concourse of people in the vicinity; 2. v. White, 
sypra. Therefore, when upon an indictment against a tinman, for 
the noise made by him in carrying on his trade, it appeared in 
evidence that the noise only affected the inhabitants of three sets 
of chambers in Clifford’s Inn, and that by shutting the windows 
the noise was in a great measare prevented, it was ruled by Lord 
Ellenboruugh, C.J., that the indictment could not bo sustained, as 
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the annoyance was, if anything, a private nuisance; Reav, Lloyd, 
4 Esp. 200, and ] Russ. on Cremes, Sth Edit. 419. So, too, the High 
Court at Calcutta has ruled that in the case of a public nuisance 
under Sect. 290, it must be proved that injury, danger or annoye 
ance has been caused either in regard to the enjoymentof property, 
or the exercise of a public right on the part of a portion of the 
community, or of any particular class of people ; Onooram v. Lame 
essor, 9 W. BR. Cr. 70. 


The fact that a nuisance has been in existence a number of 
years in the same place, and has not been materially incroased 
just before the time of prosecution, will not legalize it; 
Municipal Commasstoner v. Mahomed Ali, 7 Ben L. R. 499; R. v. 
Cross, 3 Camp, p. 227; but in a neighbourhood where thore were 
already established other trades, &c., emitting extromely offensive 
or insalubrious smells, which smells were not perceptibly in- 
creased by the alleged nuisance in question, it has beon held that 
« long acquiescence by the neighbourhood will prevent an indict- 
ment for the continuance of that particular nuisance; 2. v. 
Neville, Peake, 91. R.v. Watts, Moo. and M,281. But the mere fact 
that there are other nuisances in the neighbourhood will not be 
a defence; R. v. Nevill, supra, and see Welch v. ILornby, 7 East, 
p. 199; Bliss v. Hall, 4 Bing. N.C. 183. In &, v. Russell, 6 B. 
and C, 566, it was held that, in judging of a public nuisanco, the 
public good it does might, in some cases, where the public health 
was not concerned, be taken into consideration, to seo if the 
public benefit outweighed the public annoyance; bat in 2 v. 
Ward, 4 A. and E., p. 404, that was cxplained in the following 
words:—‘' The advantage gained ought to be closely connected 
with the inconvenience resulting, or rather with that which 
would have been an inconvenience if it were not absorbed in the 
superior advantage.” 


Another class of nuisance, not specifically mentioned in any 
section of the Penal Code, is that of indeccnt exposure of the 
person, although it might in some cases be reached under Sect. 
v09, if there is the intention to insult the modesty of a woman}; 
but under this section it may be punished irrespective of such 
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intent. Under the present section it will be necessary to prove 
that the defendant wilfully and indecently exposed his person in a 
public place, so as to cause annoyance to people dwelling in sight 
of the place, or passing by it. An indecent exposure, though in a 
place of public resort, if visible by one person only, is not a public 
nuisance; eg. v. Webb, 1 Den. C. C. 338; Reg. v. Watson, cit. id., 
secus, if, though actually seen by one person only, there are other 
persons in such a situation as that they may be witnesses of the 
exposure; Jteg. v. Farrell, 9 Coxr’s ('. ('. 446, An omnibus is a 
public place; Itvg. v. Ilolmes, Dears. (. C. 207. An exposure 
at the back of a house in Londen, so as to be visible to persons 
in the back premises of many other houses, is an exposure in a 
public place, Reg. v. Phaliman, 33 [. J. N.S. M,C. 58; 1 T. and 
(, 326, An indictment charged two persons with indecent expo- 
suro of their persons in a public place, and it was held that an 
urinal with boxes or divisions for the convenience of the public, 
situated in an open market, was not a public place, within the 
meaning of the allegation; Rey. v. Orchard, 4 Coa’s (. (248; but 
this case was commented on in leq. v. Harris, D. R21 CO. C. 282, 
in which it was held that a jury might well find that an urinal on 
a public footpath was a public place. Quere, whether two persons, 
having committed fornication in open day on a public common in 
the sight of one person only, but where others might have seen 
them, though there was no proof that any persons were passing 
over or slong the common at that time, ure guilty of an indecent 
exposure; Neg. v. Elliot, 1 Zand C. 108. But it is av indecent 
exposure to bathe in the sea on the beach, noar inhabited houses, 
from which the person may be scen, even although the houses 
may have been recently erected, and till then it may have been 
usual for men to bathe in great numbers at the place in question ; 
Rez v. Crunden, 2 Camp, 80. 

Imprisonment in default of payment of a fiue, under Sect. 290, 
should be simplo, not rigorous; Fg. v. Santudin Lakhappa, Bom, 
H.C. Ttep. CLC. 45; aecous, Regvv. Yellamandu, lL, Boo Mad. 107, 

Nuisanees punishable under the Penal Code may still be made 
the subject of civil action, before or without prosecution; Jina 
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INFRCTION. 


Sect. 269. Negligent Act likely io spread Infection —Whoe 
ever unlawfully or negligently does any act which is, 
and which he knows, or has reason to believe to be, 
likely to spread the infection of any disease dangerous 
to life, shall be punished with imprisonment of either 
description for a term which may extend to six months, 
or with fine, or with both. 


Sect. 270. Malignant Act likely to spread Infection.—Who- 
ever malignantly does any act which is, and which he 
knows, or has reason to believe to be, likely to spread 
the infection of any disease dangerous to life, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 


Sect. 271.  Drsuledience to a Quarantine Rule.—Whoever 
knowingly disobeys any rule made and promulgated by 
the Government of India, or by any Government, for 
putting any vessel into a state of quarantine, or for regu- 
lating the intercourse of vessels in a state of quarantine 
with the shore or with other vessels, or for regulating the 
intercourse between places where an infectious disease 
prevails, and other places, shall be punished with im- 
prisonment of either description for a term which may 
extend to six months, or with fine, or with both. 

Lriable Ly a Drestdeacy Magistrate, or a Magistrate of the firat or 
second class, A summons should issuc in’ the firat instance, and 
defendants are hailable. Police officers may arrvat without a warrant 
under Sects, 269 and 270, but nut under Sect, 271. Not come 
poundatle, 


Boiulence, 


Inoculation in itself is not an illegal or negligent act, and unless 
it is proved that the act was done negligently, with the knowledge 
or belief that it was likely to spread the infection of a disease 
dangerous to life, or that there was negligent dealing with the 
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patient after inoculation with the knowledge or belief as afore. 
said, there can be no conviction in respect of such an act under 
Sect. 269; Mad. H.C. 10th July 1867, 2 Mad. Jur. 324; see, also, 
as to the latter part of this ruling, the case of Rez v. Vantandillo, 
4M. and 8.78. In Englandit has been ruled that it is an offence 
for an Apothecary unlawfully and injuriously to inoculate children 
with the small-pox, and while they are sick of it to cause them 
to be carried through the public streets; Itex v. Burnett, 
4b, 272. So, too, it is an offence to bring a horse infected with 
glanders into a public place ; Reg. v. Henson, Vears. C. C. 24. 
K, knowing that he was infected with cholera, entered a railway 
carriago as a passenger without informing the Railway Com- 
pany’s servant of his condition, and M, knowing K’s condition, 
purchased his railway ticket and travelled with him; it was held 
that K was properly convicted under Sect. 269 of negligently 
doing an act which was, and which he had reason to believe 
was, likely to spread infection of a disease dangerous to life, 
and M, of abetment of K’s offence; Emp. v. Krishnappa, I. I. RB. 
7 Mad. 276. A prostitute, who, while suffering from syphilis, 
encourages ald permits a man to have soxual intercourse with her, 
and thus communicates the disease to him, is not guilty under 
Sect. 269; Limp. v. Iakma, I. L. f. 11 Bom. 59, 

Where a number of pilgrims were brought from Singapore to 
Bombay for transhipment to Jeddah and during the voyage 
there had beon a number of cases of small-pox, and those who had 
arrived in Bombay suffering from that disease had been sent to 
hospital, it was held that it was not a negligent act likely to 
spread infection to tranship the remainder at once on board the 
steamer which was to take them to Jeddah; Bombay and Persia 
8. N. Co. v. Rubattino Co., I. L. R. 14 Bom, 147, 

As to the meaning of the word ‘ malignantly,’’ sce ante, p. 174. 
The Ceylon Code in the section corresponding to Sect. 270 uses 
the word “maliciously ” instead of ‘‘malignantly ” and probably 
the substituted word really represents the intention of the framers 
of the Indian Code. 

Act 1. of 1870 expressly empowers the Governor-General in 
Council to make rules relating to quarantine, which, on pablica- 
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tion in the Government Gaaette, are to be deemed to be rules made 
under Sect. 271. 


ADULTERATION. 


Sect. 272. Adulieration of Food.—Whoever adulterates 
any article of food or drink, so as to make such article 
noxious as food or drink, intending to sell such article as 
food or drink, or knowing it to be likely that the same 
will be sold as food or drink, shall be punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to 
one thousand Rupees, or with both. 


Sect. 273. Sale of Noxious Food!, 5.—Whoever sells, or 
offers or exposes for sale, as food or drink, any article 
which has been rendered, or has become noxious, or is in 
a state unfit for food or drink, knowing or having reason 
to believe that the sameis noxious as food or drink, shall 
be punished with imprisonment of either description for 
a term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with both. 


Sect. 274. Ardulteration of Drugs.—Whoever adulterates 
any drug or medical preparation in such a manner as to 
lessen the efficacy, or change the operation of such drug 
or medical preparation, or to make it noxious, intending 
that it shall be sold or used for, or knowing it to be likely 
that it will be sold or used for, any medicinal purpose, as 
if it had not undergone such adulteration, shall be pun- 
ished with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


Sect. 275. Sale of Adulterated Druge.—Whoever, knowing 
any drug or medical preparation to have been adulterated 
in such a manner as to lessen its efficacy, to change its 
operation, or to render it noxious, sells the same, or offers 
or exposes it for sale, or issues it from any dispensary for 
medicinal purposes as unadulterated, or causes it to be 
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used for medicinal purposes by any person not knowing 
of the adulteration, shall be punished with imprisonment 
of either description for a term which may extend to six 
months, or with fine which may extend to one thousand 
Rupees, or with both. 

Sect. 276. Sale of any Drug as a different Drug or Preparation. 
—Whoever knowingly sells, or offers or exposes for sale, 
or issues from a dispensary for medicinal purposes, any 
drug or medical preparation as a different drug or medi- 
cal preparation, shall be punished with imprisonment of 
either description for a term which may extend to six 
months, or with fine which may extend to one thousand 
Rupees, or with both. 

Triable by a Presidency Magistrate, or a Magistrate of the first 
or second class. A summons should issue in the first instance. 
Police officers may not arrest without a warrant. Defendants are 


bailable, Not compoundable. 


Evidence. 

Under Scct, 272, it will be necessary to prove that the food 
or drink was mixed with some foreign substance of such a 
nature as to make tho food or drink noxious to those who use it; 
mere adultcration with harmless substance for the purpose of 
getting an extra profit is not punishable under this section, and 
it must also be shown that the adulteration was made with the 
intention to sell the adulterated article as food or drink, or with 
tho knowledge that it was likely so to be sold. Under Sect, 273, 
tho food so sold must have been made or havo become noxious, 
or be in a state unfit for food or drink ; it must be sold as food 
cr drink, and the seller must know or have reason to believe that 
the same is noxious. A sale of such food or drink for other 
purposes than use as food or drink will not come within this 
section, although the substance sold may eventually bo used for 
food or drink. 

Under Sects. 274 and 275, it must be shewn that the drug or 
medica] preparation has been mixed with some foreign subtance 
ao as to lessen its officacy, ur to change its operations, or to make 
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it noxious. These words are wider than those used in the last 
two sections, and will include cases where a drag of known 
strength is only diluted with water, but will not include cases in 
which the drug has deteriorated by being kept, nor where there 
are different qualities of the same drug and an inferior quality 
is supplied instead of a superior one. In other respects the proof 
required is the same as under the two prior sections. 


Under Sect. 276, all that is required is that one drug should 
knowingly be sold, or exposed or offered for sale, for another. The 
English Food and Drugs Act, 1875, enacts that no person shall 
sell to the prejudice of the purchaser any article of food, or any drug 
which is not of the nature, substance and quality of the article de- 
manded by such purchaser. It was held that, in order to constitute 
an offence under this Act, the represontation of the nature, &e., 
roust be made at the time of sale ; and that a prior falso reprosenta- 
tion was no offence, if a true one be made at the timo of sale; Kirk 
v. Coates, 16 Q. B.D. 49. Sect. 276 goes further than the Act in 
question, and seems to cover the case of offering for sale, even 
though the would-be purchaser never bought anything, or, if he 
bought anything, was eventually informed before his purchase of 
ho true state of the case. Where a druggist in England sold to 
& customer who asked for tincture of opium, a tincture which 
contained opium and spirit, but did not contain the same quantity 
of opium to spirit as the standard prescribed by the British 
Pharmacopoeia, it was held that tho vendor was hable under tho 
above Act, although the purchaser had not asked for tincture of 
opium prepared according to the B, P,, as the purchaser must be 
held to have asked for the tincture of opium known to com- 
merce, which is that of the strength prescribed by the B. P., 
White v. Bywater, 19 Q. B. D. 582. 

A servant who actually sells the article is liable to punishment 
under these sections if he otherwise comes under their provisions ; 
Hotchin v, Hindmarsh [1891], 2. @. B. 181. 

The fact, that the buyer has a contract with the seller that, if 


the article sapplicd be inferior to the contract quality, a certain 
deduction in price shall be made, is immaterial in determining 
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whether an offence has been committed under these sections ; 
Fecitt ve Walsh [1891], 2 Q. B. 304. 

Heposure for Sale.—There must be a sale or exposure or offering 
for sale ; therefore, where a salesman, who had received bad meat 
for sale from a customer who knew it was bad, noticed on examina- 
tion that it was in an unsound condition, and put it aside, and 
then called the inspector’s attention to it before it had been ex- 
posed for sale; it was held that the owner of the meat could not 
be convicted; Barlow v. Terrett [1891], 2 Q. B.107. It is not 
necessary that there should be such an exposure as will enable the 
purchaser to see the article itself, but the article may be exposed 
for sale, even if wrapped up in paper so as to be invisible; Wheat 
v. Brown [1892], 1 Q. B. 418. Articles that are merely stored 
in a back room or a cellar are not exposed for sale; (Crane v. 
Lawrence, 25 Q. B. D. 152, The respondents kept a refreshment 
room in which were posted notices that ‘ Nothing but a mixture 
of tho best Danish butter and margarine is sold at this Establish- 
ment.’’ Slices of bread, spread with a mixture of Danish butter 
and margarine, were sold for consumption on the premises, and 
also haddocks on which was put margarino cut from a lump 
kept on a shelf. There were no labels either on the slices or the 
lump of margarine. It was held that tho margarine had not 
beeu exposed for sale by retail within tho meaning of 50 and 
51 Vict. c. 29, s. 6, and therefore no offence had been committed ; 
Moore v, Pearce’s Dining and Refreshment Itvoms, Weekly Notes, 
1895, p. 136. 

On a conviction under Sects. 272’to 275, the food, drink, drug, 
or medical preparation iu respect of which the conviction was had 
may be ordered to be destroyed ; Act X. of 1882, Sect. 521. 

Fouuinc Water aNp ATMOSPHERE, 

Sect. 277. Fouling Spring, §c—Whoever voluntarily 
corrupts or fouls the water of any public spring or 
reservoir, s0 as to render it less fit for the purpose for 
which it is ordinarily used, shall be punished with im- 
prisonment of either description for a term which may 
extend to three months, or with fine which may extend 
to five hundred Rupees, or with both. 
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Seot. 278. Vitiaiing Atmosphere.—Whoever volun 
vitiates the atmosphere in any place so as to make it 
noxious to the health of persons in general dwelling or 
carrying on business in the neighbourhood, or passing 
along a public way, shall be punished with fine which 
may extend to five hundred Rupees. 


Triable by any Magistrate. A summons should tssue in the first 
sastance. Defendants are bailable. Under Sect. 277, pulice officers 
may arrest without a warrant, but not under Suct. 278. Not 


compountable. 
Evidence. 


Prove the commission by the defendant of the act which fouls 
the water or vitiates the atmosphore. In the case of fouling 
water, tho use to which the water is ordinarily put must be avor- 
red in the charge, and proved ; and it must also be proved that the 
act of the defendant rendered it less fit for such purpose. In the 
case of vitiating the atmosphore, it will not be sufficiont to prove 
that the vitiation was simply in respect of bad smells, as under 
Sect. 290; but it must be shown that the atmosphere is actually 
rendered less healthy. ‘The term “public spring ”’ does not include 
& continuous stream of water running along the bed of a rivor; Ley. 
v. Patha, B. BR. Ind July 1869; Reg. v. Vitti Chokkan, I. DL. Tt 
4 Mad, 229; and Emp. v. Halodhur Poroe, 1. L. It. 2 Cal, 388, 
where it was held that strowing branches in a public rivur was no 
offence under Sect. 277 : the water of a rivulet, even though stand 
ing in pools from which water is drawn for drinking purposes, is 
not a public spring; Emp. v. Huri Bapu, B. BR. lat October 1886, 


The act of performing the offices of nature in a public street is 
not an offence under Sect. 278; In re Mahadshet Appashet, B. R. 
29th May 1884. 

Rasg Darivine, &c. 

Sect. 279. Rash Driving.—Whoever drives any vehicle, 
or rides on any public way in a manner 80 rash or negli- 
gent as to endanger human life, or to be likely to cause 
hurt or injury to any other person, shall be punished 
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with imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Sect. 280. Rash Navigation.—Whoever navigates any 
vessel in a manner so rash or negligent as to endanger 
human life, or to be likely to cause hurt or injury to any 
other person, shall be punished with imprisonment for a 
term which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


Offences under Sect, 280 ure triable Ly a Presidency Magistrate, 
or a Magistrate of the first or second cluss; those under Sect. 279 
by any Magistrate. A summons should issue in the first instance. 
Defendants ure lailuble, Police officers may arrest without a 
warrant, Not compoundable. 

Evulence. 

Prove that the defondent drove, or rode, or navigated in a rash 
or negligent mannor. Neyligence isthe omission to do something 
which a reasonable man, guided by those considerations which 
ordinarily regulate the conduct of human affairs, would do, or the 
doing something which a prudent and reasonable man would not 
do, per Alderson, B.,in Blyth v. Birmingham Waterworks Cv., 11 Ea, 
p. 784, adopted by Brett, J., in Smith v. L. aul S. W. Railway Co., 
LR. 5 C.P., p. 102; provided, of course, that the party whose conduct 
ig in question is already in a situation that brings him under the 
duty of taking caro; Le Iaeure v. Groukd [1893], 1 Q. B., p. 497. 
Oulpadble rashness is acting with the consciousness that mischievous 
and illegal consequence may ensue, but with the hope that they 
will not, and often with the beliof that the actor has taken suffi- 
cient precautions to prevent their happening. The culpability 
arises from acting despite of the consciousness, Culpahle neglt- 
gence isacting without the consciousness that illegal or mischievous 
effects may follow, but in circumstances which show that the actor 
has not exercised the caution incumbent on him; and that, if he 
had, be would have had also the consciousness. The culpability 
arises from the neglect of the civil daty of circumspection; In re 
Nidamarts Nagabhushanam, 7 Mad. H. C. Rep. 119, approved of in 


sos, 280-284] FALSE LIGHTS, &o. 848 


Emp. v. Ketabds Mundul, I. L. BR. 4 Cal. 764. Simply driving a 
cart, the bullocks of which have no nose-strings, does not neces- 
sarily constitute the offence of rash driving ; Reg. v. Ganpati 
Saluke, B. BR. 12th August 1869, 


Besides the proof of the rash driving, it must also be proved 
that there was some other person whoso life was or might have 
been endangered, or to whom hurt or injury was likely to have been 
caused. Jor it is manifest that in a road across country where 
there is no person whose life could be endangered, a person 
driving or riding might safely go at a much greater apeed than in 
a crowded thoroughfare. Therefore, it will not be sufficient to 
prove merely that the defendant was driving so rashly or negli- 
gently as to endanger any other person, if such person were in his 
way,but it must be shewn that some person was actually there in 
position of danger, or where he was likely to be in dangor, or that 
the accused was driving in a place where there was a likelihood 
of persons being in danger ; Le Lierre vy. Gould [1893], 1 Q. B., 
p. 497; The Satanita [1893] P. D., p. 256. Where the accused 
was riding up a narrow path, the principal road to a hill-station, 
it was held that the probability of there being persons on the 
road, and of their being placed in danger by tho act of the 
accused, might be taken into account ; Emp. v. Hormuaji Nowrojt, 
L. R. 19 Bomb. 715, See, alsv, ante, pp. 71 and 72. 


The actual driver, and not the owner of the carriage, is liable 
under Section 279, in case of a collision and injury arising out of 
rash driving ; Larrymore v, Pernendvo Deo Rai, 14 W. It. Cr, 82. 


Farst. Licuts, &c. 


Sect, 281, Lehibiting False Lights, §e.—Whoever exhibits 
any false light, mark, or buoy, intending or knowing it 
to be likely that such exhibition will mislead any 
navigator, shall be punished with imprisonment of either 
description fur a term which may extend to seven years, 
or with fine, or with both. 


Sect. 282. Sec post, p. 346, 
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. Triable by the Court of Session. A warrant should tissue tn the 
first instance. Defendants are bailable. Police officers may arrest 
without a warrant. Not compoundable. 


Charge. 

That you, on or abont the day of , at » [well 
knowing that a certain ship called the (or whose 
name is unknown) was sailing on the high seas (or in a certain 
river called the ) near unto , whilst the said ship 


was 80 sailing as aforesaid] did exhibit a false light, with intent to 
mislead the captain or other chief officer and the crew of the said 
ship; and that you have thereby committed an offence punishable 
under Sect. 28] of the Indian Penal Code, and within, &c. 


Evidence. 

Prove that the defendant cxhibited the false light, mark, or 
buoy. The intent with which he exhibited it must be proved by 
circumstances which fairly and naturally lead to that conclusion ; 
as by the fact that he was watching near the place, and that n ship 
was in sight, and by her movements appeared to take note of the 
light and follow it, although she may have found out the error 
and rectified her course. 

Onstructinag Ponric Way, &c. 


Sect. 283. Obstructing a Public Way.— Whoever, by doing 
any act, or by omitting to take order with any property 
in his possession or under his charge, causes danger, 
obstruction, or injury to any person in any public 
way or public line of navigation, shall be punished with 
fine which may extend to two hundred Rupees, 

Sect. 284. Sco. post, p. 346. 

Triably by a Presulency Magistrate, or a Magistrate of the first 
or aecond class, A summons should issue in the first instance, 
Defendants are baslable. Police officers may arrest without a 
warrant, Not compoundadle. 


Charge. 
That you, on or about tho , day of sat =, by 
doing a certain act, to wit, by leaving a buggy fora long space 
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of time, to wit, five hours, in a public way, to wit, street, 
did cause obstruction to divers persons in the said public way ; 
and that you have thereby committed an offence punishable under 
Sect. 288 of the Indian Penal Code, and within, &o. 


Evidence, 


Prove that the way in question is a public way or a public line 
of navigation. Prove the act or omission, and shew that by the 
act or omission, obstruction, danger, or injury arises to any of the 
passengers. ‘The expression “take order with,” it would appear, 
means to make such a disposition of the property as would pre- 
vent the obstruction, &c. Prove that the defendant was in posses- 
sion or in charge of the thing causing the obstruction. Where 
& waggoner occupied one side of a public street in a city, before 
his warehouses, in loading and unloading his waggons, for several 
hours at a time, both day and night, and having one waggon 
at least usually standing before his warehouses so that no care 
riage could pass on that side of the way, and somotimes even foot- 
passengers were incommoded by cumbrous goods lying upon the 
ground ready for loading,—this was holden to be an obstruction, 
although it appeared that thore was room for two carriages to pass 
on the opposite sido of the street; Jt. v. Russell, 6 East, 427, In 
the case of an ordinary highway, although it be of a varying and 
uncqua] width, running between fences one on each side, tho 
right of passage or way, primd facie, and unless there be evi- 
dence to the contrary, extends to the whole space betwoon the 
fences ; and the public are entitled to the use of the entire width of 
it as the highway, and are not confined to the part which may be 
metalled or kept in order for the more convenient use of car- 
riages and foot-passengers. Thercfore, the unauthorised placing 
of telegraph posts aud wires along a road, although not on the 
metalled part, is an obstruction; Reg. v. The United Kingdom 
Electric Telegraph Company, 81 L. J. N.S. M. C. 166; see, also, 
R, v. Wright, 3 B. and Ad. 681. The same right exists with 
respect to water; Williams v. Wilcoz, 7 L.J.N. 8. Q. B. 229. 
Digging trenches to lay down pipes for the supply of gas 
from mains to private houses may be an obstruction ; Iieg. v. The 
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Longton Gas Company, 29 L. J. N. 8. M. C. 118; also the 
laying down a tramway along a public street; Reg. v. Train, 
$1 L. J. N.S. M.C. 169; and exhibiting effigies at a window 
and thereby attracting a crowd; QB. v. Carlile, 6 C. and P. 636, 
The building of a wall or embankment, partly in the bed ofa 
navigable river, does not necessarily constitute a nuisance; the 
question whether it is so or not is one of fact, and if the finding 
negatives any actual obstruction, that is in effect an acquittal; 
Reg. v. Betts, 16 Q. B. 1022; I. L. R. 20 Cal. 665. As to 
compensatory benefit to the public, see 2. v. Ward, ante, p. 338, 
It has, however, been held in Calcutta that a finding that a lane has 
been mado narrow and less commodious than before to the public 
in consequence of a fonce erected alongside of it by the accused is 
not sufficient to support a conviction under this section, Emp. v. 
Rum Sing, 11 (. T. It. 462 ; and, both in Madras and Calcutta, it 
has been held that obstruction to the public will not bring an act 
under this section, but that thero must be proof of obstruction to 
somo particular person or class of persons ; Reg. v. Khader Moidin, 
ILL, BR. 4 Mad, 285; In re Umesh Chandra, I. LL, R. 14 Cal. 656. 

The property must be cithcrin possession or charge of the 
defendant ; but it must be so in his possession that he must neces- 
sarily be aware of its condition, und have control over it. The 
owner of a wrecked and abaudoned ship is not answerable for 
injury doue by it; Broun v. Mallett, 5 C. B. 599. 


NEGLIGENCE. 

Sect. 282.  Conveytng Person by Water fur Hire in a Vessel 
Overloaded or Unsafe.— Whoever knowingly or negligently 
conveys, or causes to be conveyed for hire, any person by 
Water, in any vessel, when that vessel is in such a state 
or 80 loaded as to endanger the life of that person, shall 
be punished with imprisonment of either description for 
a term which may extend to six months, or with fine 
which may extend toone thousand Rupees, or with both. 

Seot. 288. Seo ante, p. 344. 

Sect. 284. Negligent Conduct with respect toany Potsonous Sub- 
stance.— Whoever does, with any poisonous substance, any 
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act in a Manner so rash or negligent as to endanger 
human life, or to be likely to cause hurt or injury to 
any other person, or knowingly or negligently omits to 
take such order with any poisonous substance in his 
possession as is sufficient to guard against any probable 
danger to human life from such poisonous substance, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, or 
with both. 


Sect. 285. Negligent Conduct with respect toang lire—Who- 
ever does, with fire or any combustible matter, any aot 
so rashly or negligently as to endanger human life, or to 
be likely to cause hurt or injury to any other person, or 
knowingly or negligently omits to take such order with 
any fire, or any combustible matter, in bis possession as 
is sufficient to guard against any probable danger to 
human life from such fire or combustible matter, shall be 
punished with imprisonment of either description for a 
term which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


Sect. 286, Negligent Conduct with respect tu any Explusive Sub- 
stance.— Whoever does, with any explosive substance, any 
act so rashly or negligently asto endanger human life, 
orto be likely to cause hurt or injury to any other 
person, or knowingly or negligently omits to take such 
order with any explosive substance in his possession as 
is sufficient to guard against any probable danger to 
human life from that substance, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Sect. 287. Negligent Conduct with respect to Machinery.— 
Whoever does, with any machinery, any act so rashly or 
negligently as to endanger human life, or to be likely to 
cause hurt or injury to any other person, or knowingly 
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or nogligently omits to take such order with any machi- 
nery in his possession or under his care as is sufficient to 
guard against any probable danger to human life from 
such machinery, shall be punished with imprisonment of 
either description for a term which may extend to six 
months, or with fine which may extend to one thousand 
Rupees, or with both. 


Sect. 288. Negligence in pulling down or repairing Buildings.— 
Whoever in pulling down or repairing any building, 
knowingly or negligently omits to take such order with 
that building as is sufficient to guard against any pro- 
bable danger to human life from the fall of that building, 
or of any part thereof, shall be punished with imprison- 
ment of either description for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 


Seot. 289. Negligence with respect to any Animal.—Whoever 
knowingly or negligently omits to take such order with 
any animal in his possession as is sufficient to guard 
against any probable danger to human life, or any pro- 
bable danger of grievous hurt from such animal, shall be 
punished with imprisonment of either description for a 
term which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


Sect. 290. See anfe, p. 328. 


Offences under Sects, 282, 284, 287, and 288 are triable by a 
Presidency Magistrate, or a Magistrate of the sirst or second class ; 
those under Sects. 285, 286, and 289, by any Magtstrate. A sum- 
mons should issue in the first instance. Police officers, except under 
Sects. 284, 287, and 288, may arrest without a warrant. Defendants 
are batlable. Not compoundabdle, 


Evidence. 
As in the case of rash driving, &c., it will be necessary to prove 


that there was some one in the way to be injured by the negli- 
genoe of the defendant, 
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The negligence, rashness, or knowledge must be positively made 
out. Ifthe evidence is equally consistent with either negli- 
gence or no negligence, it is not competent for the judge to leave 
it to the jury to find either alternative, but it must bo taken as 
amounting to no proof atall’”’; per Williams, J., in Cotton vy, 
Wood, 29 L. J. N.S. 0. P., p. 335. Ina case of a horse ranning 
away and injuring the plaintiff. Erle, C. J., said:—« The 
plaintiff is not entitled to have his case submitted to the 
jary, unless he gives some affirmative evidence of negligence in 
the defendant. The negligence imputed here is either the 
unskilful management of the horse, or imprudenoe in taking a 
vicious horse into the public street. The evidence is, that the 
defendant was riding the horse, at a walk, when the animal became 
restive, and, though the defendant did all he could, he was over- 
powered, aud the horse ran on to the pavement and killed the 
husband of the plaintiff. I can see here no affirmative ovidence 
whatever of any want of skill on the part of the defendant. Then, 
is there any evidence of a culpable want of prudence in the defen- 
ant in bringing the horse into a public street? I can see none. 
The horse was brought the day before, and the defendant was out 
trying his new purchase himself. It is said that this itself is 
negligence, and that he ought to have ascertained the temper 
of the horse before he tried it. But I do not think so. There is 
not the slightest evidence that the defendant bad any knowledge 
whatever of the vicious character of the horse, and he must be 
presumed, therefore, to have been entirely ignorant of it. And 
I do not think that riding a horse of which a man himself has no 
experience in a public street is sufficient evidence on which to rest 
anaction for negligence”; Hammack v. White, 81 L.J.N.8.C.P., 
p. 180. In another case, in which a man was indicted for man- 
slaughter, in consequence of a death caused through a rocket having 
exploded in his shop, and sct fire to the place where the deceased 
was, Cockburn, C. J., said:—‘‘ The prisoner kept a quantity of fire- 
works in his house, but that did not alone cause the fire by which 
the death was occasioned. It was the superadded negligence of 
some one else that caused it. Had the death proceeded from the 
natural conseqyence of this unlawful keeping of the freworks, ae, 
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for instance, if from the prisoner’s negligent keeping of them a 
rocket had gone off by spontaneous combustion, and so caused 
the death, the conviction might, I think, have been maintained. 
But here the death was caused by the act of the defendant, plus 
the act of some one else”; Reg. v. Bennett, 28 L.J.N. 8. H. C., 
p- 28; see, also, pp. 71-72. 

With respect to negligent keeping of animals, the rules which 
govern the right to recover for damage done by them, as far as 
they concern the present set of sections, are as follow :—The owner 
of a wild animal, asa Jion or a bear, which escapes and does 
damage, is liable for it without any proof of notice of the animal’s 
ferocity ; but where the damage is done by a domestic animal, as 
an ox, a dog, &c., the plaintiff must shew that the defendant knew 
the animal was accustomed to do mischief; R. v. Huggins, 2 Ld. 
Raym. 1583. The gist of the action is not merely the negligent 
keeping, but the keeping with the knowledge of the mischievous 
propensity ; Jacksun v. Smtthson, 15 M.and W.563; May v. Bur- 
dett, 9 Q. B. 101; consequently, if a defendant be charged with 
negligence in keeping a wild animal, by which there is probable 
danger to any person, the fact of the animal being fera nature 
will go far towards rendering less necessary strict proof of 
negligence, if danger have arisen from it. Section 289, however, 
does not refer to savage animals alone, but to any animal, and it 
is quite possible that a good-tempered pony negligently allowed 
to get loose and run through a crowded bazaar would create a 
considerable amount of danger to the passers-by; In re Ohand 
Manal, 19 IW. BR. Or. 1; but it must be shewn that there is 
probable danger to life, or of grievous hurt; 3 Mad. H.C. Rep. 
App. 38. An elephant does not belong to a class which, accord- 
lug to the experience of mankind, is not dangerous to man ; there- 
fore, the owner of one keeps it at his own risk; Felburn v. The 
People’s Palace Co., 25 Q. B. D. 258. 

Ifa dog, accustomed to bite, be let loose at night for the 
protection of the defendant’s yard, and the injury arise from the 
plaintiff incautiously going into the yard after it has been 
shat up, no action will lie; Brock v. Copeland, 1 Esp. 208; 
Deane v. Clayton, 1 B. Moo. 225, 245. But though s person has 
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a right to keep a fierce dog to protect his property, he must not 
place it in the open approaches to his house, so as to injure 
persons lawfully coming to the house; per Tindal, C.J., in 
Sarch vy. Blackburn, M. and M, 505; see, also, Blackman y, 
Simmons, 8 0. and P. 188. 


Plying for hire a boat which is out of order, and unfit to carry 
passengers, and taking therein a hundred passengers, should be 
charged under Sect. 282, and not under Sect. 386 ; Reg. v. Khoda 
Jacla, 1 Bom. H, C. Rep. 187. 


C having returned to his house after dawn from watching 
his crops at night with a loaded gun, and finding his house 
door locked, placed the gun, loaded with the hammer down 
on the cap, on a cot outside his house, and went for a short 
time to a neighbouring house. In his absence the child of « 
neighbour came to the cot and began playing with the gun, 
which went off and killed the child; it was held that he could 
not be convicted under Sect. 286. Emp. v. Chenchugadu, 
I, L. &, 8 Mad. 421. 


The accused, a horse-keeper, harnessed his master’s horse, put 
it into his carriage, aud then went away, leaving the horse and 
carriage standing in the road of the compound of his master’s 
house without any justification. It was held that the accused had 
committed an offence under Sect. 289, The horse was not the 
less in the actual possession of the servant, because it was for 
some purposes in the constructive possession of his master; 
Emp, y. Nathia Reva, B. RR, 2st April 1881; see, also, la re 
Chand Manal, 19 W. I. Cr. 1. 


Umits to take such order with—A man in order to omit, &c., 
must know of the circumstances that render it necessary to take 
the order. Consequently, one man cannot be held liable for the acts 
of another serving under him, unless it be shewn that he ordered 
the act to be done, or knew of circumtances which rendered it 
dangerous; Hardcastle v. Bielby [1892], 1 Q. B. 709. 

The word “injury” includes any harm illegally caused to the 
property of any person, and is not confined to injury to the 
person only; Reg. v. Natha Lalla, 5 Bom, H.C. Rep, C, C. 67. 
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REPETITION OF NUISANCES. 


Sect. 201. Continuance of nuisance.—W hoever repeats or 
continues a public nuisance, having been enjoined by any 
public seryant, who has lawful authority to issue such 
injunction, not to repeat or continue such nuisance, shall 
be punished with simple imprisonment for a term which 
may extend to six months, or with fine, or with both. 


Triable by a Prosidency Magistrate, or a Magistrate of the Jirst or 
second class. Asummons should issue in the first instance. Police 
officers may arrest without a warrant. Defendants are batlable. Not 
compoundable, 

Evidence. 


It must be shewn that the person charged under this section 
had, on some previous occasion, committed the particular nuisance 
and had been personally enjoined not to repeat or continue it, and 
had repeated or continued it; Emp. v. Jokhu, I. L.R. B.8 All. 99; 
the injunction should appear in evidence, and be recorded in the 
case; a proclamation to tho public, or a portion of the public, is 
not sufficient; Emp. v. Gunga Sonha, B, RB, 24th June 1886. 


By Act X. of 1882, Sect. 143, a Magistrate of the district, or a 
Magistrate of a division of a district, or any Magistrate specially 
empowered, may enjoin any person not to repeat or continue a 
public nuisance, as detined in the Indian Penal Code, or under 
any local or special law. 


Sections 138, 142, and 144 of the same Act also provide for a 
summary suppression of nuisances. 


ONRSCENITY. 


Sect. 292. Sale of Obscene Booke.—Whoever sells or dis- 
tributes, imports or prints for sale or hire, or wilfully 
exhibits to public view, any obscene book, pamphlet, 
paper, drawing, painting, representation, or figure, or 
attempts or offers 60 to do, shall be punished with impri- 
sonment of either description for a term which may 
extend to three months, or with fine, or with both. 
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Eaception.—This section does not extend to any repre- 
sentation sculptured, engraved, painted, or otherwise 
represented, on or in any temple, or on any car used for 
the conveyance of idols, or kept or used for any religious 
purpose. 

Sect. 298. Possession of Obscene Books for Sale.—Whoever 
has in his possession any such obscene book or other 
thing as is mentioned in the last preceding section for 
the purpose of sale, distribution, or public exhibition, 
shall be punished with imprisonment of either description 
for aterm which may extend to three months, or with 
fine, or with both. 

Sect. 294. Obscene Aris and Songs.—Whoever, to the 
annoyance of others, 

(2) does any obscene act in any public place, or 

(4) sings, recites or utters any obscene song, ballad or 

words, in or near any public place, 
shall be punished with imprisonment of either desorip- 
tion for a term which may extend to three months, or 
with fine, or with both. 

Triable by a Presidency Magistrate, or a Magistrate of the first 
or second class. A warrant should issue wn the firat instance. 
Police officer may arrest without a warrant, Defendants are 
bailahls. Not compoundable. 

Note. 

The exception in Sect, 292 must be also negatived tn a charge under 

Sect, 293, for having an obscene representation in pussesston, 
Evidence. 

The sale, distribution, or exhibition of the obscene print, &c., 
or the singing, reciting, or uttering of obscene words must be 
proved. If the charge be for importing, printing, or having in 
posseesion obscene works, it must be shown that tho act charged 
waa for the purpose of sale, distribution, or public exhibition. 
The mere having in possession for the purpose of gratifying the 
dossessor’s prurient feelings is not an offence, The sale of an 

rec 
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obscene print to a person in private, he having, in the first 
instance, requested that such prints should be shewn to him, his 
object being to prosecute the seller, is sufficient to support a 
charge under these sections ; Reg. v. Carlile, 1 Cow’s C. C. 229. 

It is not easy to define “obscene” legally. Webster defines 
it as “ offensive to chastity and delicacy ; expressing or present- 
ing to the mind or view something which delicacy, purity, and 
decency forbid to bo exposed.” Cockburn, C. J., in Reg. v. 
Hicklin, |. 2.3 Q. B., at p. 371, thus defines it in respect to 
® printed publication: ‘ The test of obscenity is this, whether the 
tendency of the matter charged as obscenity is to deprave and 
corrupt those whose minds are open to such immoral influences, 
and into whose hands a publication of this sort may fall.” In 
order to determine what is legally obscene, all the surrounding 
circumstances must be looked at. The detailed delineation of the 
private parts in a medical book would not be legally obscene; 
nor would, in most cases, an arftstic representation on canvas 
of a nude female be so, but u photograph of a naked woman, if 
oxpored for sale, would be obscene. The first is necessary for 
the education of those who have to practise medicine or surgery ; 
the second would have those points removed from it or modified, 
which would excite obscene ideas; but the third would be 
immodest in its mode of production, and could be intended for no 
purpose which decency would permit. 

The case of Reg. v. Iltchlin was approved of in Steele v. 
Brannan, LL, It. 7 C. P. 261; aud followed in Emp. v. Indarman, 
I. L. BR. 3 Au. 837; and imp. v. Parashram Eshwant, I. DL. R. 
20 Bum., 198. 

A book may be obsceno although there is only one obscene 
passayo in it; Emp. v. Indarman, J. L. 2.3 All. 887 ; and it is no 
defence that the book is sold and distributed in good faith in 
prosecution of a religious controversy; tb.;see, also, Reg. v. 
Hickin, L. R. 3 Q. B. $67; or that it is the report of a trial 
which contains matter of an obscene and demoralising nature ; 
Steele v. Brannan, L. R. 7 P. C. 261. The question of obscenity 
is one of fact, and it is open to the accused to shew by evidence 
and argument that the effect of the publication is not necessarily 
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to deprave or debauch, or, if pictures, that they are artistic or 
conventional or otherwise not polluting to the morals of the 
public ; Emp. v. Parashram Eshwant, I, 1. R. 20 Bom., 198. 


The provisions of Sect. 294, as now altered by Act IIT. of 1895, 
prevent the mere recitation, &c., of obscene words in a public 
place being punishable; to constitute an offence, there must be 
persons present who hear them, and they must furthor be annoyod 
by the recitation. This is in accordance with English law ; 
Strickland vy. Hayes, (1896) 1 Q. B., 290. 

A hivni is not necessarily an obscene song. It may be, and ofton 
it is so, but it must be proved that the words of it’ were actually 
obscene before a conviction can take place under Sect. 294; Meg. 
v. Ganu bin Krishna, 4 Bom. H. C. Rep. C. C. 20. 

In charges under Sects. 292 and 291, specific allegations ought 
to be made as to the represcutations and words alleged to have 
been exhibited und uttered and charged to be obscene, and the 
Court trying the case should distinctly find what was exhibited or 
uttered, and what it adjudges obscene; Idey. v. Upendronath 
Doss, 1. Li. Rt. 1 Cal, 356. 

On a conviction under Sect, 292 or Sect. 293 all copies of the 
thing in rezpect of which the conviction is had may be ordered 
tu be destroyed ; Act X. of 1882, Sect. 521. A conviction under 
the Dramatic Performances Act is no bar to a conviction under 
Sect. 294; Act XIX. of 1876, Sect. 0. 

The Ceylon Penal Code omits the exception to Sect, 202. 


Lorrenktes. 

Sect. 2044. Keeping Lottery Ofire—Whoever keeps any 
office or place for the purpose of drawing any lottery 
not authorised by Government, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum, 
or to deliver any goods, or to do or forbear doing anything 
for the benefit of any person, on any event or contin- 
gency relative or applicable to the drawing of any ticket, 
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lot, number or figure in any such lottery, shall be punish- 
éd with fine which may extend to one thousand Rupees. 

Triable by any Magistrate. A summons should issue in the 
first imatance. Police officers may not arrest without a warrant. 
Defendants are bailable. Not compountable. Sanction required 
under Sect. 196, Cr. P. C., 1882, 


Evidence. 


Prove that the accused kept an office or place for the purpose 
of drawing a lottery not authorised by Government, or that he 


published a proposal for the purpose set out in the second clause 
of the section. 


The words “ any such lottery” in the second paragraph of this 
section refer to any lottery ‘‘ not authorised by Government,” 
whether the lottery is to be drawn within British India or out of 
it; Emp.v. Mancharj. Kawasjee, 1. L. R.10 Bom. 97. The editor 
of a newspaper who in Bombay inserts in his newspaper any 
advortisoment relating to a foreign lottery ‘‘ publishes” tho 
proposals contained in such advertisement within the meaning 
of this section ; ib. Seo, also, Ree v. Smith, 4 7. It. 414. 

The Ceylon Penal Code omits the words “ uot authorised by 
Government. ”’ 
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CHAPTER XV. 


OFFENCES RELATING TO RELIGION. 


Sect. 295. Injuring Place of Worship.—Whoever destroys, 
damages or defiles any place of worship, or any object 
held sacred by any class of persons, with the intention 
of thereby insulting the religion of any class of persons, 
or with the knowledge that any class of persons is likely 
to consider such destruction, damage or defilement an 
insult to their religion, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 


Sect. 296. Disturbing a Religious Assembly. -Whoever 
voluntarily causes disturbance to any assembly lawfully 
engaged in the performance of religious worship or 
religious ceremonies, shall be punished with imprison- 
ment of either description for a term which may extend 
to one year, or with fine, or with both. 


Sect. 297.  Trespassing on Burial Places, §e.—Whoever, 
with the intention of wounding the feelings of any person 
or of-insulting the religion of any person, or with the 
knowledge that the feelings of any person are likely to 
be wounded, or that the religion of any person is likely 
to be insulted thereby, commits any trespass in any 
place of worship, or on any place of sepulture, or any 
place set apart for the performance of funeral rites, or as 
a depository for the remains of the dead, or offers any 
indignity to any human corpse, or causes disturbance to 
any persons assembled for the performance of funeral 
ceremonies, shall be punished with imprisonment of 
either description for a term which may extend to one 
year, or with fine, or with both. 


358 OFFENCES RELATING TO RELIGION. fcuap. xv. 


Sect. 298. Uttering Words, §c., with Intent to wound Religious 
Feelings.—Whoever, with the deliberate intention of 
wounding the religious feelings of any person, utters any 
word or makes any sound in the hearing of that person, 
or makes any gesture in the sight of that person, or 
Places any object in the sight of that person, shall be 
punished with imprisonment of either description for a 
term which may extend to one year, or with fine, or 
With both. 


Triable bya Presidency Magistrate or a Magistrate of the first 
or second class. A summons should iseue in the first instance. 
Police officers may arrest without a warrant under Sect. 295, 2y6, 
amt 297, but not under Sect. 298. Defendants are bailahle. Offences 
under Sects, 295 to 297 are not compounduble, those under Sect, 298 
are compoundable. 


Evutence. 


Provo the destruction, damage, defilement, disturbance, tres- 
pass, indignity offercd, or uttering of words. Prove also that the 
placo is a place of worship, or an object held sacred by a class of 
persons. An “ object” in Sect. 295 does not include an animate 
object; mp. v. Imam Alt, [. L. It. 10 All. 150, followed in 
Romesh Chunder v. Hiru Mondal, I. I. R. 17 Cal. 852. 


In the case of a person defiling a placo of worship, or offering 
an indignity to a human corpse, the intention with which tho act 
was dono, or the knowledge of what was likely to be the effect of 
the act, may almost be assumed from the nature of the act, bat 
there are some cases in which it would be required to be formally 
proved. A Hindu who has sexual intercourse with a woman in 
the enclosure surrounding the tomb of a Mahomedan Fakir which 
is not shewn to bo used for worship, is not guilty of an offence 
under Sect. 295, but he may be convicted under Sect. 297; In re 
Ratna Mudali, I. LD. R.10 Mad. 126. 


A, B, C and D were co-owners of a plot of land iv which 
they were accustomed to bury their dead. A and B opened 
syaw-pit close to the grave of D’s relations, butdid not disturb 
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any of their graves; it was held that A and B could not be 
convicted under Sect. 297: In re Khaja Mahomed, I. L. R 
3 Mad. 178, 

In the cases of destruction, damage, or trespass, the intention or 
knowledge must always be proved directly, if it is not sufficiently 
shewn by the surrounding facts. 

In the case of disturbance of religious worship, the section docs 
not in so many words require proof of intention, but a person 
does not do a thing “voluntarily ”’ unless he uses means whereby 
he intended to cuuse it or means which he knew or had reason to 
believe to be likely to cause it. It is necessary, however, to 
prove that there was an assembly lawfully engaged in public 
worship, or in religious ceremonies ; that the assombly was in 
fact disturbed, and that the defendant did the act causing the 
disturbance, with the intention of causing disturbance, or know- 
ing or believing that such act was likely to cause a distubance ; 
per Mahmood, J., in Limp. v. Ramzan, 1. L. R. 7 All. 461; see, 
also, Ata Ullah v. Azim Ullah, I. L. BR. 12 All. 494 (F. B.), 
a civil case arising out of the dispute which gave riso to the 
foregoing case, aud in which the judgment of Mahmood, Jd., in 
that case was discussed and approved of. See further, Jangwu v. 
Ahmad, I. Tt. R.18 All, 419 (F. B.); and Jaipul Gir v. Dhar- 
mapdla, I. i. R. 23 Cal. 60. The worship referred to must be real 
worship, and not a cloak for doing something else. If the 
worship or ceremony is commenced by an act which is not lawful, 
it cannot be said that the persons were engaged in it from the 
mere fact of their falling into a posture of worship, although 
such worship be real ; 1. 

In the case of uttering words, tho intention with which the 
words were uttered must be strictly proved ; and it is not suffi- 
cient to shew that the utterer knew that his act was likely to 
wound the religions feelings of any person. Many of the great 
Hindoo festivals at J uggurnauth, Allahabad, Hurdwar, and other 
places, where thousands of Hindoos are gathered togethor for the 
performance of religions ceremonies, are likewise attended by 
other persons whose object it is to engage the worshippers in 
friendly discussion on religious subjects. Persons thus engaged 
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commit no offence within any of the foregoing provisions of the 
Code. If their orderly proceedings are interrupted by other 
persons who seek to produce angry discussion, to create a dis- 
turbance, and to break up the congregation, s disturbance thus 
created, though it may be said to be indirectly occasioned by the 
original discussion, cannot properly be deemed to be voluntarily 
caused by the promoters of such discussion. So, if in the heat 
of an argament, words are used which do wound the religious 
feelings of any person, they do not constitute an offence, because 
they would not be uttered with the deliberate intention of wound- 
ing the religious feelings of any person. Some people have 
thought that these sections are very dangerons ones; but if the 
matter be calmly considered, it will be seen that no missionary 
can come within the provisions of Sect. 298, unless he grossly 
misconducts himself, because, in order to offend against that 
section, he must utter words with the deliberate intention of 
wounding the religious feelings of some person, which, if he is at 
all keeping within tho limits of his office, cannot be the case, as 
his intention is not to insult, but to convince. The Ceylon 
Legislature have apparently considered Sect. 298 as likely to be 
misconstrued and have umitted it from the Ceylon Penal Code. 


It has beon decided in the High Court of Madras that the inter- 
polation of a forbidden chant in an authorized ritual is an offence 
under the Indian Pena] Code ; but as the report makes no men- 
tion of the sections under which the defendants were charged, it 
is only possible to assume that the Court must have meant under 
some one or all of Sects. 296, 297, and 298 ; Narasimah v. Stree 
Krishna, 2 Mad. Jur. 286. 
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CHAPTER XVI. 
OFFENCES AFFECTING THE Homan Bony. 
OFFENCES AFFECTING Lire. 


CotpaBLE Homicipk anp MuRpEr. 


Sect. 299. Culpable Homicide.—Whoever causes death by 
doing an act with the intention of causing death, or with 
the intention of causing such bodily injury as is likely 
to cause death, or with the knowledge that he is likely 
by such act to cause death, commits the offence of 
culpable homicide. 


Lltustrations. 


(«) A lays sticks and turf over a pit, with the inten- 
tion of thereby causing death, or with the 
knowledge that death is likely to be thereby 
caused. Z, believing the ground to be firm, 
treads on it, falls in, and is killed. Ahascom- 
mitted the offence of culpable homicide. 


(/}) A knows Z to be behind a bush. B does not know 
it. A, intending to cause, or knowing it to be 
likely to cause, Z’s death, induces B to fire at 
the bush. B fires and kills Z. Here B may be 
guilty of no offence; but A has committed the 
offence of culpable homicide. 


(c) A, by shooting at a fowl with intent to kill and 
steal it, kills B, who is behind a bush, A not 
knowing that he wasthere. Here, although A 
wag doing an unlawful act, he was not guilty 
of culpable homicide, as he did not intend to 
kill B, or to cause death by doing an act that 
he knew was likely to cause death. 
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Eeplanation 1.—A person who causes bodily injury to 
another who is labouring under a disorder, disease, or 
bodily infirmity, and thereby accelerates the death of 
that other, shall be deemed to have caused his death. 


Explanation 2.—Where death is caused by bodily injury, 
the person who causes such bodily injury shall be deemed 
to have caused the death, although by resorting to proper 
remedies and skilful treatment the death might have 
been prevented. 


Eeplanation 8.—The causing of the death of a child in 
the mother’s womb is not homicide. But it may amount 
to culpable homicide to cause the death of a living child, 
if any part of that child has been brought forth, though 
the child may not have breathed or been completely 
born. 

Sect. 300. Murder.—Except in the cases hereinafter 
excepted, culpable homicide is murder, if the act by 
which the death is caused is done with the intention of 
causing death, or 

Secowlly, if itis done with the intention of causing such 
bodily injury as the offender knows is likely to cause the 
death of the person to whom the harm is caused, or 


Thirdly, if it is done with the intention of causing bodily 
injury to any person, and the bodily injury intended to 
be inflicted is sufficient in the ordinary course of nature 
to cause death, or 

Fourthly, if the person committing the act knows that it 
is so imminently dangerous that it must in all probability 
cause death, or such bodily injury as is likely to cause 
death, and commits such act without any excuse for 


incurring the risk of causing death or such injury as 
aforesaid. 


Illustrations. 


(«) A shoots Z with the intention of killing him. 7 
dies in consequence. A commits murder, 
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(0) A, knowing that Z is labouring under such a 
disease that a blow is likely to cause his death, 
strikes him with the intention of causing 
bodily injury. Z dies in consequence of the 
blow. A is guilty of murder, although the 
blow might not have been sufficient in the 
ordinary course of nature to cause the death of 
@ person in a sound state of health. But if A, 
not knowing that Z is labouring under any 
disease, gives him such a blow as would not in 
the ordinary course of nature kill a person in a 
sound state of health, here A, although he did 
intend to cause bodily injury, is not guilty 
of murder, if he did not intend to cause death, 
or such bodily injury as in the ordinary course 
of nature would cause death. 

(*) A intentionally gives Z a sword-cut or club-wound 
sufficient to cause the death of a man in the 
ordinary course of nature. Z dies in conse- 
quence. Here A is guilty of murder, although 
he may not have intended to cause Z’s death. 

(/) A without any excuse fires a loaded cannon into 
a crowd of persons and kills one of them. A 
is guilty of murder, although he may not have 
had a premeditated design to kill any parti- 
cular individual. 

Lees phon V—When Culpable Homicide ix not Murder.—Cul- 
pable homicide is not murder if the offender, whilst 
deprived of the power of self-control by grave and sudden 
provocation, causes the death of the person who gave the 
Provocation, or causes the death of any other person by 
mistake or accident. 

The above exception is subject to the following 
provisoes :— 

Pirst, That the provocation is not sought or voluntarily 
provoked by the offender as an excuse for killing or dving 

to any person. 
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Secondly, That the provocation is not given by anything 
done in obedience to the law, or by a public servant in 
the lawful exercise of the powers of such public servant. 

Thirdly, That the provocation is not given by anything 
done in the lawful exercise of the right of private 
defence. 

Explanation.— Whether the provocation was grave and 
sudden enough to prevent the offence from amounting 
to murder, is a question of fact. 


Itlustrations. 


(a) A, under the influence of passion, excited by a 
provocation given by Z, intentionally kills Y, 
Z's child. This is murder, inasmuch as the 
provocation was not given by the child, and 
the death of the child was not caused by 
accident or misfortune in doing an act caused 
by the provocation. 


(6) ¥Y gives grave and sudden provocation to A. A, 
on this provocation, fires a pistol at Y, neither 
intending nor knowing himself to be likely to 
kill Z, who is near him, but out of sight. A 
kills Z. Here A has not committed murder, 

_but merely culpable homicide. 

(c) Ais lawfully arrested by Z,a bailiff. Ais excited 
to sudden and violent passion by the arrest, 
and kills Z. This is murder, inasmuch as the 
provocation was given by a thing done by a 
public servant in the exercise of his powers. 

(/) A appears as a witness before Z, a magistrate. Z 
says that he does not believe a word of A’s 
deposition, and that A has perjured himself. 
A is moved to sudden passion by these words, 
and kills Z. This is murder. 


(e) A attempts to pull Z’s nose. Z, in the exercise of 
the right of private defence, lays hold of A to 
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prevent him from doing so. A is moved to sud- 
den and violent passion in consequence, and 
kills Z. This is murder, inasmuch as the pro- 
vocation was given by a thing done in the 
exercise of the right of private defence. 


(¢) Z strikes B. Bis by this provocation excited to 
violent rage. A, a bystander, intending to 
take advantage of B’s rage, and to cause him 
to kill Z, puts a knife into B’s hand for that 
purpose. B kills Z with the knife. Here B 
may have committed culpable homicide, but A 
is guilty of murder. 

Leecption 2.—Culpable homicide is not murder if the 
offender, in the exercise in good faith of the right of 
private defence of person or property, exceeds the power 
given to him by law, and causes the death of the person 
against whom he is exercising such right of defence, 
without premeditation, and without any intention of 
doing more harm than is necessary for the purpose of 
such defence. 


Jllustration. 


Z attempts to horsewhip A, not in such a manner as 
to cause grievous hurt to A. A draws out a 
pistol. Z persists inthe assault. A, believing 
in good faith that he can by no other means 
prevent himself from being horsewhipped, 
shoots Z dead. A has not committed murder, 
but only culpable homicide 


Kar ption 3. Culpable homicide is not murder if the 
offender, being a public servant, or aiding a public servant 
acting for the advancement of public justice, exceeds the 
powers given to him by law, and causes death by doing 
an act which he, in good faith, believes to be lawful and 
necessary for the due discharge of his duty as such public 
servant, and without ill-will towards the person whose 
death is caused. 
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Keception 4.—Culpable homicide is not murder if it is 
committed without premeditation in a sudden fight in 
the heat of passion upon a sudden quarrel, and without 
the offender having taken undue advantage, or acted in 
@ cruel or unusual manner. 

Keplination. It is immaterial in such cases which party 
offers the provocation or commits the first assault. 

Keer ption 5.—Culpable homicide is not murder when the 
person whose death is caused, being above the age of 
eighteen years, suffers death, or takes the risk of death 
with his own consent. 


Ellusiration 


A, by instigation, voluntarily causes Z,a person under 
eighteen years of age, to commit suicide. Here, 
on account of Z’s youth, he was incapable of 
giving consent to his own death; A has, there- 
fore, abetted murder. 

Sect. 301. Culpable Homi: ule by causcug the Death of the Wrong 
Pevwon,—Tfa porson, by doing anything which he intends 
or knows to be likely to cause death, commits culpable 
homicide by causing the death of any person whose death 
he neither intends nor knows himself to be likely to cause, 
the culpable homicide committed by the offender is of the 
description of which it would have been if he had caused 
the death of the person whose death he intended, or knew 
himself to bo likcly to cause 

Sect 302. funishanen? for Mul. —Whoever commits 
murder shall be punished with death, or transportation 
for life, and shall also be liable to fine. 

Sect. 308. Punishment too Murder ny alate mtrl—Who- 
ever, being under sentence of transportation for life, 
commits murder, shall be punished with death. 

Sect. 304. Pusishment for Calpable th mictdle not monnttag 
tu Murier.—Whoever commits culpable homicide not 
amounting to murder shall be punished with transporta- 
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tion for life, or imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine, if the act by which the death is caused is 
done with the intention of causing death, or of causing 
such bodily injury as is likely to cause death; or with 
imprisonment of either description for a term which may 
extend to ten years, or with fine, or with both, if the act 
is done with the knowledge that it is likely to cause 
death, but without any intention to cause death, or to 
cause such bodily injury as is likely to cause death. 

Sect. 3043.0 Deati through Rashnese or Negligence. —Who- 
ever causes the death of any person by doing any rash or 
negligent act not amounting to culpable homicide, shall 
be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both. 

Offences under Sects, 302, 308, and 804 are triable by the Court 
of Seasion ; those under Sect, 804 hy the Court of Seaston, a 
Presideney Magtstrate, oa Magistrate of the firat clases. A warrant 
shenld issuetn the firat tnstaner, Police officers may arrest 
without a oacarrant.  ddtendanta are not bailable, except uniler 
Neet, 04a, Not compoundahlh. Sentence of death paased hy 
the Court of Sesaon must le confirmed by the High Court, 


Charge. 
That you, the said A B, on or about the day of 
nt , did commit murder by causing the death of one 


CD, and that you have thereby committed an offence punishable 
under Sect. 302 of the Indian Penal Code, and within, &e., 
Krulence. 

Culpably homicids is the causing of death ; firs!, by doing any 
act with the sfention of causing death ; secondly, by doing any act 
with the intention of causing such bodily injury as is likely to 
cause death; thirdly, by doing any act with tho snoiledge that 
by doing such act death is likely to be cansed ; fourthly, by any 
illegal omission, with the intendion that such omission should cause 
death ; fythly, by an illegal omission, with the intention that such 
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omiasion should cause such bodily injary as is likely to cause 
death ; sizthly, by any illegal omission, it being known that death 
is likely to be the result of sach omission. These last three cases 
are under Sect. 32, which provides that ‘“‘words which refer to 
acts done, extend also to illegal omissions.” 

To constitute culpable homicide there must be intention in doing 
the act, or in the omission, or clse knowledge of the probable result 
of the act or omission, and the prosecution must establish the 
intention or knowledge which the law requires tognake up the 
offence; TRC. CL. A Where these are vot established, or 
whore they are negatived, the prosecution must fail, in respect to 
acharge of murder or calpable homieide not amounting to wurder ; 
Sh. Je and Po 2V0 3 and the offence ia reduced to grievous hurt, 
per Lochan dey. ve Madar Joluha, 8 Wo. Cr. 285 and Beg. v. 
Megha Merah, 2.W. 1 Or, 30; or, in a case where certain persons 
whom the accused, a ferryinan, was carryiig across @ river in a 
boat, which sank, were drowned, to the offence of neghgently 
convey ii persons by water for lure in a vessel overloaded or 
unsafe; Jn ore Magenee Behar, TE OW. RR Cr. 3.) These two 
decisions, however, are modified, af not actually overruled, by 
Sect. $044, introduced into the Penal Code by Act XAVIT. of 
1870, which provides an express punishment for the case of any 
person commuting tho offence of ‘causing the death of any person 
by domy any rash or neghyent net not amounting to calpable 
homienles”’ buf the act done must not amonnt an itself to an 
offence, Inthe cases of express intention to kill, the homicide 1s 
usually committed in secret, consequently, itis rarely practicable 
to aunbstantiato it by direct and positive testimony , but it most 
ordinanly be shown by circumstantial evidence. This may be 
lying in wait, antecedent enaces, former grudges, and concerted 
sobemes, to do the deceased some bodily harm; 1 Hal), 451. The 
law further provides that a man must be held to have intended 
that which is the natural consequence of his acts; 1 RB. C.C. Cr. 
91; and if, by any deliberate act, any one 1s killed, it is culpable 
homicide, at the least ; thus, going deliberately with a horse used 
to strike, or discharging a gun among a number of people; 
1 Hawk, ¢. 11,8. 12; and he is ordiparily held to know the probable 
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consequence of his act: thus, where a person takes up a heavy log 
of wood and strikes another with it on a vital part with such 
force as to cause his death almost instantaneously, the net must be 
held to have been done with the knowledge that it was likely to 
cause death; Reg. v. Rajov Ghose, 7 We RB. Cr. 106, 

Explanation 1 to Sect. 299 1s in accordance with Enghsh law, 
i.e,, $0 far as it renders a man responsible fora homicide committed 
under the circumstances therem set forth, but it must be rend with 
Iilustration (1) to Sect. SOU, ant, p. 863, which alters that law as 
lwd down in] Hule, 228, that if'a man have a disease, whieh i all 
hkelihood would terminate his hfe ina short time, and another 
give him a blow or a wound, or hart, which hastens his death, 
this as such on killing as would amount te murder, And the 
alteration as this, that, moorder to amount to murder, the slaver 
must Anow of the disense whieh renders the blow or woand fatal, 
and must also Know that under the cireamatane 4, eneh blow, Ce., 
as he gave was hikely to prove fatal; PPC. 0, . 77 The 
second erplanation affirma the decmion an the case of Reg, v. 
Holland, 2 Meand Ro’, Soy sec, also, 3 Ven. Thy. 127, a. 174, that 
Haman be wounded, and the wound turn ton gangrene or fever 
for vantof proper applheaton, or from negleet, and the man die 
ef the gangrene or the fever, or, Hit beeome fatal from the refusal 
of the party te snbmit: to a surgical operation, this is also such a 
killing as would constitute culpable homaude 5) Male, W285 or at 
the wound render necessary a surgieal operation, such as an 
amputation : Liv. Saute, 6 VW dy. Lat, a 171; for when a wound 
woyiven, Which, in the opinion of competent medical advisers, 1s 
dangerous, and the treatment which they bone side adopt is 
the uamediate cause of death, the party who intheted the wound 1 
ermminally responsible; lag. ve Hum, 1b Co's OL. 359, Seeus, if 
the death of the party were caused by improper appheations to the 
wound, and not by the wound itself; 1 Hal, 428, If the death 
happened through improper apphcations, or culpable negligence 
in the attendants, of they were lured for the purpose of tak.ng 
care of the patient, it would be culpable homicide in them. 

The third explanation of Sect. 209 alters the English law, 
donbtiess to do away with the great difficulty there has always 
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heen to prove that the child killed had an existence independent 
of that of its mother. The words, however, of the section are am- 
biguons. They simply say that the causing of death may amount to 
culpable homicide, but then no provision is made for the circum- 
stances under which it is homicide. A part of the child must have 
been brought forth, which must mean exposed beyond the external 
portion of the vagina ; therefore, the operation of craniotomy, which 
would ordinarily be performed before any part of the child had 
been expelled, would not be culpable homicide, But suppose a 
foot or a leg had bocn exposed and drawn up again, as is recorded 
to have been the case when Rachel brought forth Hsau and Jacob, 
and then from some circumstance cr another, crantotomy, or 
a similar operation resulting iu the death of the child should 
become necessary 2 Uuder the strict words of this clause such au 
net would coustitute culpable homicide, aud would uot come 
under any of the geueral exceptions coutaiued in Sects, 84-92, 
anle, pp. W ta 10, but for the previsious of Sect. 315. 

We next have to consider how culpable homeide may be com- 
initfad hy omisaion, The omission must be illegal, 2. ¢., it must be 
an omission whichis punishableander the Penal Code, orau omission 
which is prolubited by law, or au omission which furnishes ground 
for n civil action, Sect. 43, anf, pp. 39-10, or the wilful omis- 
sion of a duty cast upon a person by the law; Reg. v. Shepherd, 
SLL ANS. MOC lu. LE the onnssion be with the mteution to 
eause death, there as not the shyhtest doubt that it death be caused 
by the amissign, the offeuce will be culpable homicide amouuting 
to murder. Tf the omission be vot with the deliberate intentiou of 
causing death, then the defeudaut must hnow that be os likely te 
cause death by such omission, There is uo anthomtative definition 
of what constitutes knowledgo, but in Sect. 26, anfe, p. 33, it 19 
thus enacted CA person is said to have ‘reason to believe’ a thing 
if he has eutheient cause to beheve that thing, but not otherwise"; 
so & tnan may be said to hnow if he has sufficient grounds from 
which a person of ordinary intelligence aad skill might draw an 
inferences which would constitute knowledge Thus, an engine- 
driver on a railway seeing a danger-signal must be held to know 
that there as danger, and to take the risk of avy danger there may 
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be if he disregards it. So, if it be the duty of an engino-driver 

to look out for a signal which will warn him of danger, if there 

be any, he mast be held responsible for all the consequences of 

his omission if he neglects to look out for the signal. But 

the omission must be one of an absolute duty, as in the case 

of Rey. ve Hughes, 26 1. J. NOS. MLC. 202, where it) was 
the duty of a banksman to place a stage on the mouth of 
the shaft ofa coal-pit to receive a loaded truck ran down to 
iton a tramway: but he neglected to place the staye, whereby 
the truck fell down the shaft and killed a workman who was at 
the bottom. In this case, Lund Campbell, C. J. suid: — The 
death of the deceased was the direct consequence of the omixsion 
of the prisoner to perform his duty. Lf the prisoner, of malice 
afurethought, and with the premeditated design of causing 
the death of the deceased, had ommitted to place the stage 
on the mouth of the shaft. and the death of the doccassd had 
thereby been cansed, the prisoner would have been guilty of 
murder, According to the common-law form of an indictment 
tor murder by reason of the omimsion of a duty, it was necessary 
that the indictment should allege that at was the duty of the 
prisoner to do the aet, or to state facts from which the jury 
wischt iufer thatat was his duty. Butat has never bean doubted 
that of death isthe direet consequence ot the malicious omission of 
the performance of a duty (as of a mother to nourish her infant), 
thisis a case of murder. If the omismon was not malicious, and 
arose from negligence only, it 1s a case of manslaughter.” Lord 
Colerulge, Cod, in log v. Downes, 1. B.D, p. 30, sayss— 
* To cause death by culpable neglects manslaughter.” A, B, and 
C went into a deld in proximity to roads and houses, taking with 
them a mile, which would be deadly at a mile, for the purpose of 
practising firing with it. B placed a board which was handed tu 
him by A, im the preseuce of (, ima tree in the ficld as a target. 
All three fired shots at the target su placed from a distance of 100 
yards, but uu precautions were taken to prevent danger froin 
sach firing. A sbot fired by one of the three, but by which was 
nut proved, killed a boy in a yarden 893 yards from the firing 
point. It was held that all had been guilty of a breach of duty in 
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firing ut the spot in question without taking proper precautions to 
prevent injury to others, and were rightly convicted of man- 
slaughter; lécy.v. Salman, 6 @. B.D. 79. This last case would, in 
India, have probably been held to fall under Sect. 3044, and so 
would many other cases of negligent omission. If the charge be 
of culpable homicide through ueglect to provide food to a child, 
the prosecution must shew that it was the defendant’s duty to 
supply food, and alko that the child was of such tender years that 
it could not provide food for itself; J. v. Lrirnd, R. and Lt. 20; 
heey. vy. Marritl, s C. awl 1’,425; aud also that the defeudaut was 
in the porsension of incaus to provide the food; Reg. v. Chandler, 
Pears, C0, 153. The same priuciples apply in the casc of a 
charge agaiusta woman armiuy from the death of her daughter iu 
comacquence of her not having provided a midwife for her i child 
birth : Meg. ve Shepherd, 3) Lod. NOS. M,C. 102. 


Where the prisgucr, a woman of mature age aud without 
any inenos of her own, lived with aud) was supported by the 
deveased, her aunt, a woman of 74. aud uo cue else hved 
with them, tt was held that there was a duty imposed upou the 
prisoner to see that the deceased was supplied with food uccessary 
to sustain tite and at berg proved that food was supphed at the 
house on aceount of the deceased, and that the death of the 
deceased was accelvrated by the prisouer's neglect of such duty, 
owas further held that she was properly couvicted of man- 
slaughter. Meas ve dastan, [1S937, 1. B. 450. 


tmuast alse be shewi that) the neglect or omissiou had the 
eflect of shorteutuy lite: per Lod Culertdgy, Co Sun Rey. v. 
Mardy Sto OL 1, poodd 


To sum up, ta enses of omestun or nuneforsdnec, IIs Decessary 
to prove the duty lysug ou the accused, bis ueglect to perform it. 
wud that such neglect was the direct cause of death or of shorte 
eur life. 


Ailing ha lucug rome athe: Act-—Uuder the Eughsh law, the 
quality of Gas act differs under different circumstances. If a 
mean shvot at another's poultry, with iuteut tu steal them, aud by 
accident hill nau, iti murder; if without such an inteut, it is 
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mauslaughter ; the act of shooting at the poultry beiug unlawful] 
bat uot felonious, Fost. 258. Ifa man tired at his own poultry, 
aud killed a man, it would be misadveuture ouly, wuless it were iv 
u place where persous were likely to pass, when it would bo 
mauslaughter, 2. v. Burton, 1 Sir. 481. The illustration (¢), 
appended to Sect. 299, aniv. p. 301, however, does away with this 
distinctiou, and provides that in such cases the slayer has commit. 
ted no offence in respect of the homicide. Of course, if the fow- 
were in a place where the act of firing at it was likely to cause 
death, from the oumber of persons living or passiug in the 
uvighbourhood, that fact would render the slayer guilty of culpablo 
homicide, or of av offence under Sect. 3044. 

To constitute culpable homicide, the killing must further be 
by a person of sound memory and discretion. It cannot be dono 
by a child under seven years of age ; Sect. 82, ante, p. ¢9; nor ie it 
wu offence if done by a child above seven years of age and under 
uwelve, unless he has attained sufficient maturity of understanding 
tu judge of the nature aud consequences of his act; Soot. 83, ante, 
po 7M; nor by Sect. 848, ante, p. 3l, if the person committing the 
homicide is insane. Asto the effect of drunkeaness, seo Soctsl 
8) and 86, anti, pp. S¢ and 83. 

Mirder.—Under the Enghsh law marder is kilhug with malice 
wforethought, Malice is ather eapressed or implied, Express 
malice is the positive possession of the intention referred to in 
the first three clauses of Sects. 800, aufe, p. Su2; implied malice 
is cither the possession of a peneral mtention of such a nature 
imphed from the acts of the accused, or the wanton runuiug of 
the risk mentioned im the fourth clause of the samo section. 
Express malice is shewn by lying in wait, antecedent menaces, 
former grudges, and concerted schemes, to do the deceased some 
bodily harm ; 1 /fale, 40]. So, if a man resolve to kill the next 
person he meets, and do kill him, it is murder, although he knew 
him pot, for itis universal malice ; 4 21. Cum. 200. If a san 
wilfally poisen snether, in such a deliberate act, the law presumes 
inahee, although nu particular eninity be proved ; 1 Hale, 450. 

Under the Penal Code the acts which constitute murder are more 
particularly described as—(1) doing an act with the cntentwn 
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thereby of causing death; (2) doing an act with the intention of 
causing such bodily injury as the offender Anuwe ts likely to cause 
the death of the persun to whom the harin is caused, /. r., if the 
offender inure that the pasticular person injured is likely, either 
from peculiarity of constitution, or immature age, or other special 
circumstances, to be killed by an injury which would uot ordinarily 
cause death ; Key. v. Govinda, 1. 1. HV Bom. 342, per Melvill, J. ; 
(3) doing an act with the intention of causing sume bodily injury, 
which injury is audictent, in the ordinary course of nature, to canse 
death; between these cases the distinction ia fine, but appreciable, 
and ina question of the degree of probability, which will generally 
resulve itself into s consideration of the nature of the weapon used ; 
a blow from the fistor a stick on a vital part may be /ikely to 
canse death, buta wound from a sword ina vital part 18 xugictent 
in the ordinary course of nature te eause death; dq. v. Goetuda, 
whi aupras (4) dein an act withaol sudicint crouse, knowmny that 
the wet was so eminently aagqergnus, Chat tomust in all probabihty 
cause death, or such bodily injury ous was hbkely te cause death. 
This last cause apples to cases where Chere is uo tatention to cause 
bodily injury ordeath, but is not necessarily liauted to these: Reg. 
ve (dovinda, uli sepra. Cader at) will tall such aets, as proiny 
dehberately with a horse used) to stmke, or dischargmg oa pau 
animong aoinultitude ef people, To Hard. oe. Ti, x 12. Po 
Dou nocase under Chis clause, it) must) be shewn distinctly 
that the accused at the time of eomimittiag the act charged kuew 
that. pia ced poulue dify, at would be likely to causedeath, orthat it 
would brag about such bodily dajury as woald be likely to cause 
death. Pherefore, where t posouons dray was admiuistered to a 
Word te procure oiscarringe, aad there was no evidence that 
the accused had any knowledge of the properties of the drag 
bevoud the aninediate purpose tor which they emploved it, or 
that it was likely to cause death, or such vajary as was hkely to 
result on death, it was held that they were uot guilty of marder, 
but of causing death by an act done with the urention of causing 
mixeucringe, under Sect S14; Rago v. Aadachand Gope, lu W. RB. 
Cr. Ot); ace, aleo, the judyment of feaeors, C.d., im dey. v. Grora 
Chand, 9 WL 2. Cr. 45, quoted ia full, pos’, p. 3384. If the accused, 
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believing a man to be dead, and, in order to conceal a murder 
which he supposes he has committed, sets fire to a hut in which 
the man is. and so actually causes his death, the accused is not guilty 
of murder; Emp. v. Ahandu, D0 0. R215 Bom. 19k ‘Mie is i 
case, however, which must be followed with a great caution, asthe 
decision depended eutirely upon the particular facts disclosed in 
the evidence, aud the iufereuces to be drawn from them, 

Ailling under Provocation, Sret, 300, Hreepttaa 1, No provoca- 
fton whatever can render homicide justifiable. Tf a man kill 
another on slight provocation only, itis murder; but if on grave 
provocation, the offence i only reduced to manslughter, or 
cuipable homietde not amounting to murder, The provocation 
must, however, be vrave and sudden, und muat also be snflicient 
to deprive the offender of the power of self-control, and it: is 
essential that it shoutd be proved that the homeide was committed 
while the accused was smarting under a provocation so recent 
and «o strong that he cannot be considered at the moment the 
master of dns own understanding, and before there has been tine 
for the blood to cool, and reason to resume its influence : Bog. Y. 
Nohul Neshyo, TW. R. C127: fivg. ve Theehno Saout, LYM RO, 
89; hey ve. Somarndlin, ZEW. GO. ISS Langs. Derg Govind 1, 
FL, R20 Bom. bo. this ds, of course, a question of faet, and 
the Hirsh Court will net intertere with the findiaiy of a jury on 
that point: Meg ve Sekai, TS UE Or a3) Dut there must be 
some proportion between the provocation and the resentment: 
Keg ve Hari Gai, V ten LOR, AL Cr. VV and in determining 
whether the provecntion be se grave and sudden as to deprive 
the offender of the power of self-control, if is admissible to 
take into account the condition of mind ano whieh the offender 
was when the provocation was given; Ming. v. Ahogayt, LR. 
2 Mal, 122, where the accused had been justly enraged at 
the conduct of deceased’s ton and been even foully abused 
by the deveased himself ; but the uxe of rather disrespectful 
words, not amounting to abuxe, by a wife to a drunken husband 
is not anfficient to excase the fury of the husband ; Amp. v, Sahha- 
ram, /00 R. 14 Bom. 864. In another ease, M, s common 
workman, «aw N committing adultery with his wife, and on the 
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following morning, while labouring under the excitement provoked 
by their misconduct, came upon them eating food together in his 
(M’s) honse, while bis wife hud neglected to prepare food for him. 
M took up a bill-hook which was at hand and killed N. It was 
held that if M connected the subsequent conduct of N and his wife 
with their misconduct of the previous evening, and regarded it 
as an open avowal of their criminal relations, which, under the 
circumstances, he might have done, the provocation was sufficiently 
grave and sudden to deprive him of self-control, and to feduce the 
offence from murder to culpable homicide not amounting to 
marder ; Boya Muniqadu v. Leg. J. L. R23 Mad, 33, Where some 
provoking words being used by a soldier to a woman, she gave 
him a box on the ear, and the soldier immediately gave her a blow 
with the pommel of his sword on the breast, sud thea ran after 
her and stabbed her in the back; this was at first deemed 
murder, but it appearing afterwards that the blow given to the 
soldier was with an iron patten, and that it drew a great deal of 
blood, it was bolden to be manslaughter only; 2. ve Steadman, 
Fost, 292. An unwarrantable nnprisonment. of a man’s person 
has been holden snflicient proveeation to make oa killing, even 
with a aword, manslaughter ouly yew. Duekner, Sy. $675 Re ve 
Withers, } Best, PC. 255.0 Therefore, where a coustable took a 
man without a warrant, npona charge which gave him no authority 
to do sa, and the prisoner ran away, and JS, who was with the 
constable all the Gime, ran after the prisoner, who, to prevent his 
being retaken, killed dS. ut was holden to he manslaughter only, 
although, whilet under the charge of the constable, the prisoner 
atruck the man who gave the charge, because a blow under the 
provocation of tho Mlegal arrest would not justify the constable in 
detaining him, unless the blow were hkely to be followed — by 
danyerous consequences, and formed a new and distinct groand 
of detainer; Roy. Curran, 1 Mood, . C. 132: see, also, RB. v. 
Thompaon, t). 80. If a man pall enother’s nose, or offer hun any 
other great personal indignity, and the other thereupon kill him, 
it is manslaughter only ; Ael. 135; 4 Bl Com. 191. Or, if a man 
take another in adultery with his wife, and kill him directly on the 
apot, it ia manslaughter only; 1 Hule, 486, Rov. Manating, T. 
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Raym, 212; 1 Ventr. 108; Rey. v. Kelly, 2 C. and K. 814. So, if 
a father see another person committing an unnatural crime with his 
son and instantly kill him, it is manslaughter only; but if he hear of 
it, and go in quest of him, and kill him, it is marder; Reg. v. Fisher, 
8C.and P. 182. Under Sect. 100 of the Penal Code, the kilhng 
by a man of a person attempting to have connection with his wite 
might not even be culpable homicide if the killing of the assailant 
were in good faith, %. e., in the belief that the killing of the 
assailant would prevent the commission of the act. The wife of the 
prisoner had been forcibly taken to the house of the deceased, a 
native physician, who alleged that her presence was necessary to 
the due performance of certaiu incantations, The prisoner, boing 
suspicious of what was going to happen, was armed with a sword 
and watching from the roof of a house near. While so watching, 
he saw the deceased actually attempting to violate his wife. He 
then jumped down from tho rvof, and while the deceased, having 
nen from off the prisoner’s wife, was escaping through a door, 
struck him with a sword in several places, from the effects of 
which he died. Onappeal the High Court held that a conviction 
tor murder could not be sustained, as the act was done under the 
influence of grave and sudden provocation which deprived the 
prisoner of the power of self-control; fey. ve déumtahal Kahar, 
Ren. DL. det. Cr. J. 33. Uthe deceased had been actually attempt- 
Ing to ravish the prisoner's wife, and had not ceased his attempt 
when the blows were struck, the homicide would have been justifi- 
able under clause 3 of Sect. 100. Where two prisoners confessed 
that having caught the deccased in the act of committing adultory 
with the wife of one of them, they then and there killed him, the 
offence was held not to be murder; Jig. v. Gour Chund Polite, 
17. it. Cr. 17; ieg. v. Buudhoo, 8 W. dt. Ci. 38, Where the 
pmsoners found the deceased lying in bed with their sister, and 
forthwith ill-treated him, and from the effects of the ill-treatment 
he ched, it was held that the provocation was sufficient to reduce 
the offence .o culpsble homicide not amounting to murder ; Reg. 
v. Kasseemudidin, § WR. Cr. 38; Teg. v. Matthys Gauze, 6 WR. 
Cr. 42. Butwhere, under sinilar circumstances, the prisoner vot 
only beat the deceased, bat carried bim for some distance to the 
wre 
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bank of a river, and there cut off his head, 1t was holden to be 
murder ; Itey. v. Yusin Sheikh, 12 W.B. Cr. 68. So, too, where a 
man suspecting his wife, and secing her leave the house, took up a 
hatchet, aud following her found her sitting down and talking to 
her paramour, and there and then killed her, 1t was held to be 
murder, as ho himself sought the provocation and prepared for it ; 
consequently, it could not be said to be sudden ; Einp. v. Johan, 
LL. ROS AU 622. So, too, where the accused was the cousin of 
the womnn’s deceased husband, and after making preparation, as 
iu the last case, followed her, and finding her actually having con- 
necthon with her paramour, killed her, it was held to be murder ; 
Limp. ve huochan, if. 65 

To take away tho hfe of a wife because she ws suspected, how- 
evor atrongly, of having committed adultery, 1s murder; Rey. v. 
Ally, 2C.N WN. 814. A wife’s resistance tu an act of sexual inter. 
course by her husband is not grave aud sudden provocation 3 mp, 
Ve Dadabhat, Li i Vth aly Peto 5 nor is her deual of a charge 
of adultery made by her husband, although he may have good 
reason to suppose the detaalas fakes 0, 

Whee a boy, after fighting with mother, ran home bleediug 
to his father, and his dather mmmediitely took a small cndycl, ane 
ran three-quarters of a mile to the place where the other boy was 
and strach hima simele blow with the stich, of which blow the 
boy afterwards died, it was holdeu to be manslaughter ouly 5 12 6. 
87. Under somewhat similar cicuinstances to those of Joa vy. ior - 
ley, two yudges of the Hoyh Court at Calcutta agaist ove uphald a 
ruliupy of the Sessious dudge that this was murder, and vot mian- 
shoaphter, feyov. Lasser Bhooyan, 8 WRC. 71. Where a 
mob throw a piechkpocket mto a poud tor the purpose of ducking 
him, but he was uctortunately drowued, this was holden to be 
manslaughter, fev. hay, 1 Bast, 2.0. 2380. Se, too, doubtless, 
Mama were to pall aside the curtains of a palangmn, m which 
Was & Wolnnu who was accustumed always to go abroad veiled, 
avd put Ins head in, and the husbaud cr uear relation of the 
woman were to hill the intrade:, this would probably be holden 
tu be culpable homeide not amouutiug to murder. In charging 
a jury on the purut of provocation, a judge should tell them that, 
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tu bring the case within the first exception to Sect. 800, the pri- 
souer must have been deprived of the power of self-control by 
grave and sudden provocation, that the feeling which took AWay 
the power of self-control must have had au adequate cause, aud 
that the provocation mast not have been sought by the prisoner 
as an excuse for doing harm; Reg. v. Gunesh Dushhur, 9 We oR, 

laa Heq. v. Hari Girt, 1] Ben. DT. RA. Cre do), and 10 
We BR. Cr, 26 

No prer neat however great, will justify or extenuate a 
homicide, where there is evidence of expross malice ; ft. vy. Mason, 
Fost. 152. So, where A aud B, having fallen ont, A said he would 
not strike, but would give Ba pot of ale tostrike him, whereupon 
B did strike, and A thereupou killed him, this was holden to be 
murder; ] Hauke. ec 18,8 26 These twoeascs would come within 
the first proviso to Exception 1 te Seet. 600, because the pro- 
vecation would have been sought, or voluntarily provoked, by the 
sIaver as an excuse for hilling or doing harm to his opponent. Tf 
two persons fight upon a sudden quarrel, aud be separated, aad 
one of them afterwards, haviug provided himself with a deadly 
weapon, lies in wait for the other, to have an opportunity, thus 
armed, to renew the quarrel, and they accordingly meet, quarrel, 
and fight, and the man who is armed kills the other, this is 
wnurders see Ji ¥. Snow, 1) Leach, 1515 1 bast, 2. CC. 244, 

Proviso 2, Breep. 1, Seet. S90, Provocation by acts of Publte 
Sereaita— Arrest ly Officers of Justiee,— A man is by law supposed 
to bow before its authority ; therefore, no action of any officer im 
obedience to the law will be a sufheient ground of provocation so 
as to excuse in any way the killing of the officer. Three things 
are to be attended to in inatters of this hind : the legality of the 
deceased's authority, the legahty of the mode in whieh he cxer- 
cised it, and the defendant's knowledge of that authority ; for, if an 
officer be killed in attempting to execute a writ or warrant invalid 
onthe face of it, or against the wrong person, or out of the 
district where alone it could be legally executed ; or if a private 
person interfere, and act in a case where he has no authority by 
law to do #0; or if the defendant had no knowledge of the officer’s 
basiness, or of the intention with which a private persun interferes, 
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and the officer or private person be killed, it would be man- 
slaughter, or culpable homicide not amounting to murder, only. 
By the law of England the officer, and persons acting in aid of him, 
enjoy this protection cuno, morando, et redeundo ; therefore, if an 
officer, on his way to do his duty, be opposed and killed, or if he 
arrive at the place, and in consequence of opposition retreat, and on 
his retreat be killed, it is murder; Just. 308, 309; 9 Co. 67); 1 Hale, 
462, Reg. v. Phelps, (. and Mar. 180. (1) Legality of the Authority. 
--—If'an officer having a warrant from a proper magistrate to appre- 
hend B for felony, or if B be indicted for felony, or if the hue-and- 
ery be levied against B, in these cases if B, or any of his accom- 
plices, kill the officer, or any person joining in the hue-and-cry, 
it is murder, whether Bo be guilty or innocent of the felony 
charged against him; Jost, 318, But if the warrant were illegal, 
and voul upon the face of it; see 1 Tale, 459; 1 Haat, P. C. 310; 
or issued with a blank on it, and the blank was afterwards filled 
up; Lv. Stockley, 1 Bust, 2. C2310; Housin v. Barrow, 6 Ty dk 
P22. ev. Wenetek, 8 7. BR. 4043 Bev. Mood, 1 Mood. C20. 281; 
or issued with an insufficient description of the defendant, as, 
for instance, if it were to take the son of JOS, i. or if it be 
attempted to be executed against C instead of By; the killing 
would be manslaughter only. If a wmt of exeention in’ civil 
eases be correct apon the face of it, although the judgment be 
erroncous, or the proceedings irregular, if the officer endeavour 
ing to execute it be resisted, and killed, it is murder; 1 JZule, 
HOG; Post 41), @¥2. (2) Leanlity of the Mole of exeeuting 
Wearrant.—The warrant must be executed within the proper 
junidietion and by the person authorised by law to execute it. 
If the constable of the village of A attempt without a warrant to 
suppress a tumult in the village of B, and be resisted, and killed, 
it ix manslaughter only, for he bad authority in such a case 
within the village of A only; 1 Hale, 409. So if a sheriff's 
officer attempt to execute a writ ont of the proper county, and be 
resisted, nnd killed, it is manslaughter only ; 1 Hale, 457, e¢ aeq, 
A constable who had a warrant to apprehend A, gave it to his 
son, who, in attemptmg to apprehend A, was stabbed with a 
knife which be had io his hand, the constable being in sight 
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but a quarter of a mile off, it was held that tho son had 
no authority to apprehend A; fi. v. Patience, 7 C. and P. 773. 
(8) Defendant's Knowledge of the Deceased’s Authority or Intention, 
—If the slaver knew the officer’s business, cither expressly from 
the deceased, or impliedly from the surrounding circumstances, the 
killing is murder ; R.v. Howarth, 1 Mood, C. C. 207 ; but if he was 
ignorant in this respect, it is manslaughter only; 1 flawk, ¢. 13, 
a. 49, 50; Fost. 310; 1 Hale, 458. Where a bailiff rushed into a 
gentleman’s bedchamber early ia the morning, without giving tho 
slirhtest intimation of his business, and the gentleman, not 
knowing him, wounded him with his sword and killed bim, this 
wis held to be manslaughter; 1 Hale, 470. Where, however, a 
coustable shews a warrant; 1 Hale, 461; or where it appears 
that the defendant knew him to be an officer, and said, ‘ Stand 
off! I know you well enough; come at your peril 17; Av. Paw, 
Cra, Car, 183; if the officer be killed by the defendant, it will be 
murder. If a constable interfere to prevent an affray within his 
own Village and he be killed by one of the inhabitants, or other 
person who knows him to be a constable, it will be murder; but 
if by a stranger, it will be manslaughter only. So if one of 
several know him to be a constable, it will be murder tu him and 
manslanghier in the rest. | 2fale, i388. Tf a constable command 
the peace; 1 Hele, 461; or shew his stall of office; Moat. 311; 
this, it would seem, is a sufficient intimation of his authority. 
Foster, on this point, says :—‘‘ With regard to those ministers of 
Justice who, in mght of their office, are conservators of tho peace, 
aud in that right alouc iuterpose iu the case of riots or affrays, it 
is necessary, in order to make the offence of killing them amouut 
to murder, that the parties coucerned should have somo uotice 
with what intent they iuterpose ; otherwise, the persuus cugaged 
may, in the heat aud bustle of an affray, imagiue that they como 
to take o part mat. But, in these cases, a sinall matter will 
amount toa due notification. It is sufficient if the peace be 
commanded, or the officer, im any other mauner, declare with what 
lutent he interposeth, or if the officer be within his proper 
district, and known or generally ackuowledged to bear tho office 
he assumcth, the law will presume that the party killing had 
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due uotice of his intent, specially if it be in the day-time. In the 
night-time some further notification is necessary, and commanding 
the peace, or using words of tho like import, notifying his business, 
will be sufficient. I remember a saying of a very learned judgr, 
that a constable’s staff will not make a constable, This is very 
truc. But if a minister of justice be preseut at a riot or affray 
withiv his district, and in order to keep the peace, produce his 
staff of office, or any other known cusign of authority. this, 
I conceive, will be a sufficient notification with what intent he 
interposcth.”” Private persous, however, when they mterfere, must 
expressly intimate the intention with wlich they interpose, other- 
wise the killing of them will be manslaughter only. Mos?. 310, 301, 

If, however, express mahce be shewn on the part of the person 
killing, even the cases which have been stated to be manslaughter 
only will be murder; Rev. Stochlry, 1 Bast, PLC. 3105 Tv. 
Curtia, Bost, 18, 

Cases arising out of the right of private defence will be founud 
at pp. JOS-118, ante, Keription 2 provides forthe case of a person 
who unintentiounlly has exceeded the right of private defeuce, m 
which ease the slayer is not guilty of murder but) of culpable 
homicide not amounting to murder. If, however, the excess is 
not unintentional, the offence ms murder. ‘Thus, where the prie 
soner found deceased in the aet of housebreaking by night im his 
house, and killed him with a /udali, which he had caved for,as he 
admitted, for that purpose, the High Court held that he was rightly 
couvieted of marder, as he had rnafcufimelddy done more harm = to 
the deceased than was necessary for the purpose of self-defence, 
and that, not whilst deprived of the power of self-control; eg, v. 
Durvan dea, OW. Cr. 78. The right ef private defence only 
continues aa dong as the offence continues, and a slaving after the 
offence has ceased is not covered by this exception; Rey. v. 
Bolaker Jolahed | 1O Wa 

Exceprion 3. Killing fy Oriiee s.—An officer of justice, resisted 
iv the execution of his legal duty, may repel foree by foree, and 
if, in so dung, he kill the person resting, at is justifiable 
homicide; sud this im ecwilas wellas crmmal cases; 1] Zale, 
401; 2 Hal. 118. The samo as to persous acting in aid of the 
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officer; Fost. 318. A party, whether acting as a chattkidar or a 
private person, is protected by law in using that amouut of 
violence necessary to secure a fugitive house-breaker; Reg. y. 
Protab, 2 W. BR. Cr. 9. Still there must be an apparent necessity 
for the killing; for, if the officer were to kill after the resisting 
had ceased (1 East, P. C. 297), or if there were uo reasouablo 
pecessity for the violence used upon the part of the officer (2. v. 
Goffe, 1 Vent. 216), the killmg would be manslaughter at tho 
least. Also, m order to justify an oflicer killing a person, it is 
necssary that he should be legally authorized to take and keep 
him, and be executing his duties legally, so that tho killing of 
the officer would be murder. Ifthe officer uuinteutioually exceed 
his duties, aud thus kill the persou he has to arrest or keep in 
eustody, the Code specially provides thet that is culpable homicide 
not amounting to murder. 

If the prisoners in a jail, or going to a jail, assault the jailor or 
officer, and he, in his defence, kill auy of them, it is justifiable 
fur the sake of preveuting au escape; 1 Male, 496, 

The prisoners, fearful of being ponished if they allowed an 
outlaw, for whose apprehension a reward had been offered, to 
escape, and thiukiag they were acting lawfully, killed him) while 
he was attempting to escape; it was held they were guilty of 
culpable homieide not amounting to murder; Heg. v. Aman, 
oN, WY 130. 

Death ina sudden jight,  Laception 4. This exception does 
bot apply to a case of a fight arranged beforehand; Amp, v. 
Rehimuddin, 11. 15 Cal, 381; Beg. ve Zalim, 1 W. ht. Or. 
33, and to obtain the benefit of this exception the accused must 
bring himself strictly within all its terms; lag. v. Akal, 8 WY WR 
Cr, 18, 

Culpable Humicvle by Consent,  Eereeptwn 3.—This is a pro- 
vision peculiar to the Indian Pena] Code, and doubtless was intro- 
daced fur the purpose of putting a stop to certain practices which 
prevail in India, amounting under the English Law to murder ; 
bat which were nevertheless, in some measure, sanctioned by the 
religious belief prevalent in that country. Tho Indian Law Com- 
missioucrs say:—‘ It appears to us that this description of 
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homicide ought to be punished, but that it ought not to be 
punished so severely as murder. Our reasons for not punishing 
it 80 severely as rnurder are these: In the first place, the motives 
which prompt men to the commission of this offence are yenerally 
more respectable than those which prompt men to the commission 
of a murder. Sometimes it is the effect of a strong sense of 
religious duty, sometimes of a strong sense of houour, not un- 
frequeutly of humamty. ‘The soldier who, at the entreaty of a 
wounded comrade, puts that comrade out of pain; the friend 
who supplics laudanum to ® porson suffermg the torment of 
lingering disense ; the freed-iman who, in aucient times, held out 
the sword that his master might fall on it; the high-boru native 
of India, who stabs the females of his family at their own entreaty, 
in order to save them from the liceutiousness of a band of 
warauders, would, except in Christian societies, scarcely be thought 
culpable ; and even iu Christinu societies, would not be regarded 
by the public, and ought uot to be treated by the law, as assassius.”” 
Also the crime of culpable homteide by consent does uot produce 
nuy sense of general insecurity Lo suciety. 

This exception must bo cousidered iw applying it, first, with 
refereuce to the aet consented to or authorized: and vext, with 
regard to the person or persous authorized ; aud as to each of 
these some degree of particularity at least should appear upon the 
facta proved before the exception can be sad to upply. [Tt does 
not refer to anything short of suffering the iuthetion of death, 
or ruuning the risk of having death intheted, uader some definite 
circumsatauces, uot merely of tie, bat of the mode of inflicting 
it, specifically consented to, asin the cases of suéfee or duelliug 
which seem to have been chiefly in the minds of the framers of 
the Code, [t would uot appear to coutemplate a consent to the 
acts of persons not known or ascertaiued at the time of the consent 
beiug given. The consent may be inferred from circumstances, 
aud need not be established by actual proof of express conseut, 
There 18 great difiiculty, however, iv holding that a geueral con- 
sent to take the risk of the lethal acts uf such and all of the 
members of an opposing mob can be imputed to each member of 
each mob from the mere fact that both mobs go out armed in 
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order to have a fight ; and if there were such a general consent, 
it cannot be supposed that it would be a consent within the 
meaning of this exception, and would involve the proposition 
that the Legislature intended by it to confer a spocies of privilege 
upon the murderous acts of riotous assemblies, provided their 
members should add to their offence the further quality of deli- 
berate premeditation in the commission of it; Emp. v. Nayamud- 
din, I. L. RB. 18 Cal. 484 (F. B.). 

The case of a suttce is a noted example of this exception ; Emp. 
v. Rohimuddin, I. L. R.5 Cal. 31. Z, a Hindoo woman, consents 
to be burned with the corpse of her husband. A kindles the pile. 
Here, if Z be above the age of cighteen years, A has committed 
culpable homicide not amounting to murder; but if Z be under 
eighteen, no amount of consent on her part cau reduce the crime 
below that of murder. In a case of suffes, some of the prisonors 
actually set fire to the pile, while one who did not co-operate, in 
the first instance, in causing the death of the widow, took an active 
part in causiug her to return to the pile when she had left it, after 
having been partially burut. The Bengal High Court held that 
the former prisoners were guilty of culpablo homicide, and the 
latter one of abotment of suicide; 1 R. J. and P. 174. 

Where death supervened upon emasculation, voluntarily sub- 
mitted to by an adult, the operator was held not to be guilty of 
murder, but of culpable homicide ; Reg. v. Boboolus Hijrah, 5 W. 
Rk. Cr. 7. Certain suuke-charmers, by profossiug to be able to 
cure snake-bites, induced several persons to allow themselves to be 
bitten by poisonous snakes, and from the effects of the bite threo 
persons so bitten died. The High Court laid down that clauses 
2 and 3 of Sect. 300, explained by illustration (c), shewed that 
the act of the prisouers in wilfully and intentionally causing the 
deceased to be bitten on their naked bodies by a deadly snake, 
an injury sufficient in the ordiuary course of nature to cause 
death, is not the lesa murder because they may have believed that 
they could remove, and intended to remove, by their incantations, 
the effect of the iujary. If the offence be not murder, it is because 
it falls withiu the Sth excoption to Sect. 300, ¢. ¢, where the 
deceased takes the risk of death with his own cousent ; bat 

9PC 
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Sect. 90, ante, p. 97, provides that a consent is not such a consent 
as is intended by any section of this Code, if the consent is given 
under amisconception of fact, and if the person doing the act knows, 
or has reason to believe, that the consent was given in consequence 
of such misconception. There was no doubt that the deceased in 
this case did give their consent under a misconception of fact, viz., 
the belief that tho prisoners, by incantations, could heal or 
protect them from the bite of venomous snakes; but if the 
prisouers believed, though erroneously, that they had the power 
of restoring to health persons who might have been bitten, in 
that case they did uot kuow that the consent of the deccased was 
given in consequence of a misconception. In that case they 
must have acted iu the belief that the deceased gave their consent 
with a full knowledge of the facts, and in the behef of the 
existence of powers which the prisoners asserted and believed 
themselves to possess ; and, in this view of the case, the prisoners 
would be guilty of culpable homicide not amounting to murder, 
under Sect. 304: Reg. vo Punat Fatlama, 3 Ben. 1. R.A. Cr. dl, 
27; and 12 W. 2. Cr. 7.) A suake-charmer exhibited in pubhe a 
venomous snake whose fangs he kuew had not been extracted 
and to shew his own skillaud dexterity, but without any intention 
to do any harm to any one, placed the snake on the head of one 
of tho spectators ; the spectator tried to push off the snake, was 
bitten, sud died iu consequence; it was held that the snake-charmer 
was punity under Sect, dU4 and uot Sect. 3044; Emp. v. Granesh 
Dooley, $1.0. RS Cal. 85). 

Duelling would also seem to come within this exception, for 
each of the parties manifestly “ takes the msk of death with his 
own consent.” Bach consents that the other shall fire at him 
with a pistol, or Chrost at him with a sword, and the law might 
posatbly imply that that was a couseut ; whatever might be the 
reault of the tiring or thrusting, There is, however, a difference 
between a duel with pistols and oue with swords : im the former 
each person fires straight at tho other, and there is no effort by way 
of defence by cither, cach takes the chauce that the shut from 
his adversary’s pistol which is aimed at bim will kill him; ina 
duel with swords ou the contrary cach ondesayours to parry his 
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adversary’s thrusts and prevent himself being killed, it is in fact , 
a premeditated fight ; and in Emp. v. Rohimnddin, ID. B.S Cal. 
$1, it was decided that this exception refers to cases where a man 
consents to submit to the doing of some particular act, ether 
knowing that it will certainly cause death, or that death will be 
the likely result, but not to running the risk of death from some- 
thiug which a man intends to avert if ho possibly can do so, evon 
by causing the death of the person from whom the danger is to be 
anticipated. In a later case, however, when a fight between two 
bodies of men deliberately fighting together resulted in death, a 
greater proportion of the men being armed with deadly weapons, 
and it appearing that the deceased was au adult and that no unfair 
advantage was taken by the one side or the other, it was held 
that the offence committed was, under this exception, tho offence 
of culpable homicide not amounting to murder ; Samshere Khan v. 
Emp., 1.0. R. 6 Cal. 164. This last case was, however, dissented 
from by the majority of a Pull Bench in Emp. v. Nayamuddin, 
I. LT. R. 18 Cal. 484, in so far as it lays down as a rule of 
law that consent is to be inferred under the circumstances therein 
set forth. 

Section 301. Kulling of Party other than the one intended.—It 
has been decided by the Enylish law that, if A, intending to kill 
8, kills C, in mistake, it is murder. The Penal Code provides that 
the offence of killing C shall be of the same nature as the killing 
of B would have been, had he been slam. Where the accused 
killed A, whom he had no intention of killing, having intended 
to kill B, with a highly lethal weapon, like a dav, he was held guilty 
of the murder of A; dey. v. Phomones Ahum, 8 W,. R. Cr. 78, 
Where a person, intending to kill the husband of a woman with 
whom he was carrying on an adulterous intrigue, waylaid him in 
the dark, but by mistake killed another man who came along the 
road, he was convicted of murder and hang; Government v. 
Govinda, 3 M. Dig. 125, $160. 

Duties of Judye in charging Jury.—When a prisouer is on his 
trial by a jury upon a charge of murder, it isthe duty of the judgeto 
point out tothe jury sccarately the distinction between murder aud 
culpable homicide not amounting to murder, and to direct their 
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attention to the evidence, and leave them to find the facts and to 
say (under his direction as to the law) of whatoffencethe prisoner 
has been guilty; Reg. v. Shamshere Beg, 9R. W. Cr. 51. In 
charging a jury in a case of culpable homicide not amounting 
to murder under Sect. 804, the judge should call upon the jury to 
state what kind of culpable homicide they consider the prisoner to 
have committed, as that section prescribes different punishments 
for different classes of that offence ; and, in the absence of any such 
finding by the jury, the High Court will hold that the conviction 
was for the lighter description of that offence ; Reg, v. Ameer Khan, 
12 W. R. Cr. 35, and 6 Ben. LD. R. App. 87, 3 4.6. the judge 
should ask the jury, whether the prisoner had done theact causing 
death with the intention of causing death, or such bodily injury 
as was likcly to cause death; or whether he had done it simply 
with the knowledgo that it was likely to cause death, but without 
eithor of the foregoing intentions; Reg. v. Kali Charn Das, 6 Ben. 
L.R. App. 86, and 15 W.R,Cr.17. The charge, in fact, should, 
in the first instance, be framed so as to charge the prisoner with 
that class of offence of which it is believed he will be found guilty, 
or if thero be any doubt, then a separate charge should be framed 
under each portion of Sect. 304, and the jury should then be 
directed to find a verdict upon one or other of the charges accord- 
ing to thoir appreciation of the evidence, 

The more fact that the body of the murdered person has not 
been found, is not a ground for refusing to convict an accused 
persou of murder; Emp. v. Bagtrath, I. L. R. 8 All. $88; but a 
judge was held to have exercised a right discretion in not passing 
a souteuce of death for murder where the dead body of the person 
murdered had not been found; Reg. v. Budduroodeen, 11 W. R. 
Or. 20; and when that is the case, the strongest possible evidence 
as to tho fact of the murder should be insisted on before an accused 
person is convicted; 4d Shtkdar v. Emp., I. L. R.11 Cal. 633. In 
Bombay, 1 a case where the body of the deceased had not been 
found, and the main evidence against the accused was that of an 
accomplice who was not corroborated, the Advocate-General 
informed the Court, under Sect. 383, Cr. P.C., that he would not 
further prosccute the accused upon the charge then made against 
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‘him; thereupon the accused was discharged, but the presiding 
judge did not direct that such discharge should operate as an 
acquittal ; Emp. v. Viehnu Hurry, 4th Sessions, 1887, 

Section 804. Culpable Homicide not amotnting to Murder.—The 
first part of this section applies only to cases which would be 
murder if not falling within one of the exceptions in Sect. 800; 
Reg. v. Gora Ohund, 5 W. R. Cr. 45; in which this section is 
fally discussed by Peacock, 0. J. ( Trevor and Norman, JJ., con- 
curring), and in the following words the distinctions which exist 
between murder and culpable homicide not amounting to murder 
are pointed out :—‘‘ An offence cannot amount to murder unless 
it falls within the definition of culpable homicide; for Sect. 
800 merely points out the cases in which ‘culpable homicide 
is murder.’ But an offence may amount to culpable homicide 
without amounting to murder. Culpable homicide is not murder 
if the case falls within any of the exceptions mentioned in 
Sect. 800. The causing of death by doing an act with the 
intention of causing death is culpable homicide. It is also 
murder, unless the case falls within ono of the exceptions 
in Sect. 300. Causing death with the intention of causing bodily 
injury to any person, if the bodily injury intended to be inflicted 
is sufficiont in the ordinary course of nature to cause death, 
in my opinion falls within the words of Sect. 299 ‘with the 
intention of causing such bodily injury as is likely to causo 
death,’ and is culpable homicide. It is also murder unless 
the case falls within one of the exceptions in Sect, 300, clause 8, 
Causing death by doing an act with tho knowledge that such 
act is likely to causo death is culpable homicide, but it is 
not murder even if it does not fall within any of the exceptions 
mentioned in Sect. 800, unless it falls within clauses 2, 3 or 4 
of sect. 800, that is to say, unless the act by which the death 
is cansed is done with the intention of causing such bodily injury 
as tho offender knows to be likely to cause the death of tho 
person to whom the harm is caused; or with the intention of 
causing bodily injury to any person, and the bodily injury 
intended to be inflicted is sufficient in the ordinary course of 
nature to cause death; or anless the person committing the act 
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knows that it is so imminently dangerous that it must, in all 
probability, cause death, or such bodily injury as is likely to cause 
death. In speaking of acts, I, of course, include illegal omissions. 
There are muny cases falling within the words of Sect. 299,‘ or with 
the knowledgs that he is likely by such act to cause death,’ that do 
not fall within the 2nd, 3rd or 4th clauses of Sect. 300, such, for 
instance, aa the offences described in Sects. 279, 280, 281, 282, 
284, 285, 286, 287, 288 and 289, anfr, pp. 341 to 348, if the 
offender knows that his act or illegal omission is likely to 
cause death, and if in fact it does cause death. But although he 
may know that. the act or illegal omission is so dangerous that it 
is likely to cause death, it is not murder. even if death is cansed 
thereby, unless tho offender knows that it must in all probability 
cause death, or such bodily injury as is likely to cause death, or 
unless ho intends thereby to cause death or such bodily injury as 
is deacribod in clauses 2 or 3, Sect. 300. As an illustration, 
suppose a gentleman should drive a buggy in a rasb and negligent 
manner, or furiously alony a narrow crowded street. He might 
know that he was likely to kill somo person, but he might not 
intoud to kill any one, Jn such a case, if he should cause death, 
T apprehend, he would bo guilty of capable homicide not amounting 
to murder, unless it should be found as a fact that he knew that 
his act wasso imminently daugerous that it must, in all probability, 
cause death or such bodily injury, &c., as to bring the case within 
tho 4th clause of Sect. 300, Tn any ordinary case of furious driv- 
ing, the fact would searcely warrant such a finding. If found 
guilty of culpable homicide not amounting to murder, the offender 
might be punished to the oxtent of transpurtation for ten vears, or 
imprisonment for ten years with fine (sve Sects. 304 and 59); or if 
a European or American, he would be anbject to penal servitude 
iuetend of trausportation. It would not be right in such a case 
that the offender should be liable to capital punishment for mar- 
der. Tho first part of Sect. 304 would not apply to the case. 
That applica only to cases which would be murder if uot falling 
withia oue of the exceptions im Sect. 800, Ifa man should drive 
a buggy furiously, uot merely along 8 crowded street, but inten- 
tionally into the midst ofa crowd of persons, it would probably be 
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found as & fact that he knew that his uct was so imminently dan- 
gerous that it must, in all probability, cause death or such bodily 
injury, &c., as in clause 4, Sect. 300. From the fact of a man’s doiug 
an act with the knowledge that he is likely to cause death, it may 
be presumed that he did it with the intention of causing death, if all 
the circumstances of the case justify such a presumption ; but 
I should never presume au inteution to cause death merely from the 
fact of furious driving in a crowded street in which the driver might 
know that this act would be likely to cause death. Presumption of 
intention must depend upon the fucts of each particular case, Sup- 
pose a geutleman should cause death by furiously driving up toa 
railway station. Suppose it should be proved he had business 
in a disiunt part of the country, say, at the opposite terminus ; that 
he was intending to go by a particular train; and that he could not 
arrive at his destination in time for his business by avy other train ; 
that at the time of the furious driving it wanted only two minutes to 
the time of the train’s starting ; that the road was so crowded that 
he must have known that he was likely to ruu over some one and 
to cause death. Would any one, under the circumstances, presume 
that his inteution was to cause death ? Would it uot be more 
rensouable to presume that his intention was to gave the trai ? 
If the judge or jury should find that his intcutiou was to save the 
train, but that he must have known that he was likely to cause 
death, he would be guilty of culpable homieidoe not amounting to 
murder, unless they should also find that the risk of causing of 
death was such that he must have known and did know that his 
act must, iu all probability, cause death, &c., withm the meaning 
of clause 4, Sect. 300. See, also, Minp. ve. Govinda, 1. Lb, FR. 
1 Bom, 342, ant, p. 374, 

Srction 804a. Leath through Raah or Negligent Act,—This section 
does not apply to a case in which there has been the voluntary 
comunsgion of an offence against the person. If a man inton- 
tionally commits such an offence, and consequences beyond his 
immediate purpose result, it is for the Court to determine how 
far be can be held to bave the knowledge that he was likely by 
such act to cause the actual result; and, if such kuowledye cau 
be imputed, the result is nut to be attributed to mere rashoces ; 
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if it cannot be imputed, still the wilful offence does not take the 
character of rashness, because its consequences have been un- 
fortunate; In re Nidamarti, 7 Mad. H. C. Rep. 119; Beg. v. 
Pemkoer, 5 N. W. 88; Emp. v. Idu Beg, I. L. BR. 3 All. 776; 
Emp. vy. Damodaran, I. L. B. 12 Mad. 56; Emp. v. Shivappa, 
B. BR. 14th March 1889; Emp. v. Keegan, B. R. 24th August 1898. 
Acts, probably or possibly, involving danger to others, but which, 
in themselves, are not offences, may be offences under Sects, 386, 
337, 388, or 3044, if done without due care to guard against the 
dangerous consequences. Acts which are offences in themselves 
must be judged with regard to the knowledge, or means of know- 
ledge, of tho offonder and placed in their appropriate place among 
offences; Emp. v. Ketabdt Mundul, I. L. R.4 Cal. 764. In a sub- 
sequent case, however, the Court held that, where an accused was 
charged with culpable homicide, but convicted under Sect. 304a: 
and the evidence showed that the deceased had an enlarged spleen, 
and that his death was caused by rupture thereof through blows 
given by the hands of the accused, but whether in anger or not does 
not appear, in ordor to find the accused guilty under this section, 
the jury must not only be satisfied of the provalence of diseased 
apleen in the district in which the occurrence took place, but also 
that the accused was aware of such prevalence, and of the risk 
to lifo involved in striking a person afflicted with that disease ; 
Emp.v. Safatulla, tb. 815, In this case, however, the judyes do not, 
in any way, deal with tho fact that the accused had committed an 
offence by theact which he did. Wherea kobiraj, who had no know- 
ledgo of surgery, operated upona man for internal piles by cutting 
thom out with a clasp knife, an admittedly dangerous operation, 
and the patient died, it was held that he had committed an offence 
under this section; Suksrov v. Emp., I. L. R. 14 Cal, 566. A,a 
servant of a railway company, while moving some trucks by coolies 
on an incline, discharged this duty negligently, and lost control of 
the trucks. Under his orders ove of the coolies attempted to stop 
the trucks and was killed in the attempt. It was held that A 
was guilty uuder this section; Emp. v. Nand Atshore, I. L. B, 
6 .1ll. 248, The lessee of a ferry, who has the exclusive right of 
conveying passengers across a river at a particular spot, is 
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responsible for seeing that the boats he suffers to be used are in 
a fit state for use, und if loss of life is caused through the use of 
an unsound boat, he is liable under this section; Hap. y. Bhutan, 
EL. Ro WG Al, 472. 


In the course of a trivial dispute the accused gave the deceased 
a severe push on his back, which caused him to fall u distance of 
two and a half cubits on to the road, and in such fall he broke his 
big toe. <A few days afterwards the deceased dicd of tetanus. 
It was held that theaccused was not guilty under this section ; nor 
set of culpable honncide not amounting to murder, because there 
was no likelihood of death following, and, « furtior?, no designed 
causing of it; leg. vy. Acharjys, 1. L. RL Mad. 224, 

The question, whether intercourso with an immature wife by a 
full grown husband is dangerous and punishable, must depend 
upon the circumstances of cach case, bat 1f death be caused by 
such intercourse, and the act of cohabitation wasin the particular 
ease hikely to lead to dangerous consequences, und indicated a 
reckless indifference to the welfare of the girl-wife, then the 
husband may be convicted of causing death by a rash and 
neghvent act; inp. vy. Harree Mohan, 1. 1. 11.18 Cal, 49, 


For the defimtion of rashress and negligence see, ante, p, 342. 

For other raliugs in cases of houncide, see the notes to the 
Kections on exposure of cluldren, post, pp. 398 and 406; and on 
hurt, pool, p. $15, 
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Sects. 305 and 306. sce pos, p. 899. 

Sect. 307. AMempteto Murder.—Whoever does any act 
with such intention or knowledge and under such 
circumstances that if he by that act caused death he 
would be guilty of murder, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine; and, 
if hurt is caused to any person by such act, the offender 
shall be liable either to transportation for life, or to such 
punishment as is hereinbefore mentioned. 


SYP & 
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When any person offending under this section is under 
sentence of transportation for life, he may, if hurt is 
caused, be punished with death. 


Illustrations. 


(a) A shoots at Z with intention to kill him, under 
such circumstances that, if death ensued, A 
would be guilty of murder. A is liable to 
punishment under this section. 

(>) A. with the intention of causing the death of a 
child of tender years, exposes it in a desert 
place. A has committed the offence defined 
in this section, though the death of the child 
does not ensue. 

(c) A, intending to murder Z, buys a gun and loads it. 
A has not yet committed the offence. A fires 
the gun at RB He has committed the offence 
defined in this section; and, if by such firing 
he wounds Z, he is liable to the punishment 
provided by the latter part of this section. 

(/) A, intending to murder Z by poison, purchases 
poison and mixes the same with food which 
remains in A’s keeping; A has not yet com- 
mitted the offence defined in this section. A 
places the food on Z’s table, or delivers it to 
Z's servants to place it on Z's table. A has 
committed the offence defined in this section. 

Sect. 308. Attempt to commit Culpable Homicide.— Whoever 
dovs any act with such intention or knowledge and under 
such circumstances that if he by that act accused death 
he would be guilty of culpable homicide not amounting 
to murder, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both; and, if hurt is caused to any 
person by such act, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, or with fine, or with both. 
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Illustration. 


A, on grave and sudden provocation, fires a pistol at 
Z, under such circumstances that if he thereby 
caused death he would be guilty of culpable 
homicide not amounting to murder. A has 
committed the offence defined in this section. 

Sect. 309. See post, p. 399. 

Triable by the Court of Session. A warrant should issue in the 
first instance. Police offcersmay arrest without a warrant, Allempls 
to commit culpable humicide not amounting to murder are bailalle, 
but not attempts to murder, Not compoundable. 


Charge. 
That you, the said A B, on or about the day of 
at , did an act, to wit, , with such intentiou or 


knowledge, and uader such circumstances, that if by that act you 
had caused the death of the sud CD, you would have ben guilty 
of murder (and that you by suchact caused hurt to the said C D) ; 
and that you have there by committed an offence punishable undor 
Sect. 307 of the Indian Penal Code, and within, &c. 


Keidence. 

Prove some act done by the prisoner towards the accomphsh- 
ment of his object, by which act he wu any measure laanches his 
purpose so as to have it no longer undor hia control, and be able 
to stop it if he wished; the illustrations (c) and (¢) to Sect. 307 
sufficiently explain this. 

It has been held in’ Bombay that the act committed by 
the prisoner must be such as is capable of causing death 
in the uatural course of events. Therefore, where the prisoner 
presented au uucapped gun at A 2B (believing the guu 
to be capped) with intent to murder him, but was prevented 
from pulling the trigger, it was held that he had committed vo 
offence uuder Sect. 307 ; Lteg. v. Cassuly, 4 Bom. II, C. ltep. 
C. C. 37, That case further rules that the contrary would, 
however, be the case if the charge were of an attempt to 
commit an offence under Sect. 511, and, therefore, 1¢ would be no 
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defence under the latter section to shew that, in consequence of 
something which intervened, the act of the accused could not have 
caused death, and that all that is necessary under that section is an 
intent and a consequent act under such circumstances that if the 
act were to cause death the slayer would be guilty of murder, or 
of culpable homicide not amounting to murder. Therefore, if a 
pistol was londed with powder and shot, but the touch-hole was 
plugged thut it could not possibly be fired, and the accused were 
wilfully to point the pistol at another and pull the trigger so as 
to fire the cap or ignite the priming, although 1n consequence of 
the stoppage the powder in the barrel was not ignited, the person 
presenting the pistol myht be guilty of an attempt to murder 
under Sect. 511; because, if his act of pulling the trigger bad 
caused the pistol to go off and the person at whom it was aimed 
had been killed, the killing would have amounted to murder ; 
Reg. v. Cassidy, ulisup. ‘The whole of the principles laid down 
in this case have been dissented from by Straight, J., in Emp. 
ve Nutdha, lob RU Alp. 43. [tas further doubtful, from 
the wording of Scet. 511, whether it apples to any case in which 
punishment has been elsewhere provided for an attempt to commit 
mn offence. see the comments on Sect. 411. Tt would be well if 
the principles lad down in diy. ve Cusstdy could be reconsidered 
maense an which the prisoner was charged in the form given 
above, because Scet. 307 says nothing about the posarbrlity of death 
beng caused by the act, but only requires the doing of an aet 
with such intention or knowledge, and under such circumstances 
that. of the adc ied death, the doer would be guilty of murder. 
fone man crendiag to kill another pulls the tigger ofa gun and 
thus tires it and the other man dies, this is murder. Lf the same 
man with the same iutention pomts a loaded gua at another and 
pulls the tugyer, but from somethiog wrong in the mechanism the 
hammer does not fall sufficiently low to hit the cap, and thus the 
gens uot tircd, surely this 1s an act doue with such intention and 
under such circumstances that, ifdeath had been caused by the act, 
murder would have been committed. Straight, J., has held that 
if an accused did all he could do, and completed the only remain- 
ing preaimats act i his power, le should nut escape criminal 
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responsiblity, because, his own set volition and purpose having 
been given effect to to their full extent, a fact, unknown to him, 
and at variance with his own belief, intervened to prevent the 
expected consequence of that act; Emp. v. Niddha, I. 1. R.14 
All.. p. 43. 

Uuder the 24 & 25 Vict. s. 100 such an act would be an attempt 
to murder if the gun were loaded with powder and shot, even 
though the gun failed to be discharged from want of priming or 
any such cause, and it certainly seems strange that such an act 
cannot be brought within the much wider terms of Sect 307. In 
Reg. v. Brown, 10Q, B, D. 831, the judges expressed au opinion 
as to what constituted an attempt to murder in much the same 
terms as those used by Straigh?, J., and would probably have ruled 
to that effect if the point had required docision on that occasion, 
although they would have had to overrule the case of Reg. v. 
St. George, YC. and P. 4838; with regard to which Lord Coleridge, 
C. J. in Reg, v. Duchuourth [1892], 2 Q. B., p. 86, said he should 
have thought, with great deference, that that case ought to have 
been got rd of by this time. With regard to Iteg, v. Lewis, 9 C, 
and P. 323, Coleridge, C. J., 1n the same case remarked that there 
Was fair reason on the facts—not making it a question of law—to 
doubt whether there had, in that case, been an attempt to 
discharge a loaded fire-arm within the meaning of 7 Wm. IV aod 
I Vict ¢. 89, 8. 3, 

Where an accused dealt two or three blows with a stick on the 
head of a man which stuoned him, but which were not sufficient 
to cause his death, and then, believing the man to be dead, put him 
into a hut, and set fire to it with the intention of destroying the 
evidence of the supposed murder, in consequeuce of which the 
man died, he 1s rot guilty of murder but of an attempt to murder; 
Emp. v. Khandu, 1. L. R.15 Bom. 194 (Full Bench, dissentiente 
Parsona, J.). 

Ezposing Children and other Peraons,—The following cases have 
been held to be murder in England, and therefore any act. done 
towards those ends would be an attempt to murder: an agnataral 
son who exposed his sick father to the air agaiast his will, by 
reason whereof he died; 1 Hawk. c. 13, 45.5; a harlot wholsid her 


508 ATTEMP! TO MURDEE, &. [cwar. XvI. 


child in an orchard where a kite struck it and killed it; a mother 
who hid her child ia a pig-sty where it was devoured; parish offi- 
cers who moved a child from parish to parish till it died from want 
of carc and sustenance : 1 Hale, 432; 4 B/. Com, 197. So, where an 
indictment charged the death of a child to have been caused by 
its wother casting it on a heap of ashes and leaving it there in the 
open air, exposed to the cold, whereby it died; this was held to 
contain a sufficient charge of murder, inasmuch as it alleged a 
misfeasance ; but if it had charged the death tu have been caused 
by a mere nonfeasunre in the neglect of the defendant’s maternal 
duties, it would huve been bed, unloss it had also shewn that the 
child was of so tender an aye, or was placed in such a situation as 
to be unable to take care of itself; Rey. v. Waters, 1 Den, ('. C. 
856; see, alsv, Ney. v. Hogan, 2 Din, CC. 277, Reg, v. Cooper, 
1 Den. 0 C. 459; Reg. v. Phillpot, Dears. C2 C. 179. So, where an 
apprentice dicd from harsh treatment on the part of his master, 
whilst he was labouring under disease; this was holden tobe murder 
in the master; 2 ov. Squier, 1 Russ.on Crimes, Sth edit , 658. If the 
charge, however, be one of of nonfrusaner, as in neglecting to provide 
food the prosecution must shew not only a duty im the defendant to 
supply food, but also that the child was of such tender years as to 
be unable to provide food for itself; Rove tend, Ho and R. 20 ; 
Reg. v. Mariott, SC and ]',4255 andalso that the lefendant was 
in the possession of means to provide for him, Res. v. Chandler, 
Dears, C. C. 458. Tf acharge of murder or attempting to murder 
1 to be made out, 1 must aleo be shown that the defendant 
wilfully withheld food, tending thereby to kill or commit one of 
the offouces mentioned iu Sect. 80Q, ante, p, 862, Reg. v. Conde, 10 
Coz's Chim. Cana, 547. In the case of the exposure of an infant, 
much, tuo, will depend upon the place where it was exposed. A 
woman leaving her Wlegitimate child at its father’s door can have 
no intention of killing it, aud the act 1s really not 1 uegligeut one, 
for shu may casily suppose that the door would shortly be opened 
aud the child found, though the aspect of this cuse eveu may be 
altered if the child be left iueufficiently clothed on a wet or cold 
night or in the blazing noon-day san of a tropical climate. A 
very different case is where a woman leaves her child in the bush 
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or jungle, away from human ken, and where tho wild beast may 
devour it, or where it must inevitably die from tho exposure ur 
starvation. Where a child was abandoned in a thicket close to a 
house and a footpath, wrapped in a« quilt, and was found very 
shortly after its exposure, and died, uot from the effect. of its 
exposure, but from the ignorance of the people who found it aud 
gave it no food, it was held that the prisoner could not be con- 
victed of murder, or of an attempt to murder, as the exposure was 
not the cause of death, but that he was punishable under Sect. 317; 
Reg. v. Khodabun Fakeer, 10 W. Ht. Crim. 52; sec also Sect. 317, 
post, p. 405, as to exposure of children. 


SvuICIDF. 


Sect. 305.  Abefment of Sutoide of Child, §.—If any person 
under eighteen years of age, any insane person, any 
delirious person, any idiot, or any person in a state of 
intoxication, commits suicide, whoever abets the com- 
mission of such suicide shall be punished with death or 
transportation for life, or imprisonment for a term not 
exceeding ten years, and shall also be liable to fine. 

Sect. 306. Abetment of Suirtde.—If any person commits 
suicide, whoever abets the commission of such suicide 
shall be punished with imprisonment of either descrip- 
tion for aterm which may extend to ten years, and shall 
also be liable to fine. 


Sacts. 307 and 308. See anfr, pp. 398 and 304, 


Sect. 309. .t//ampt tu commit Suicide.—Whoever attempts 
to cummit suicide, and does any act towards the comis- 
sion of such offence, shall be punished with simple impri- 
sonment for a term which may extend to one year, or 
with fine, or with both. 

Abeiment of suicile under Sects. 305 and 806 ts triable by the 
Court of Sessirn; attempts to commit suicide, by a [residency Magis- 
trate, or a Magistrate of the first or second class, The atiympt is 
tatlable, but not the aletment. A warrant should tasue in the firat 
instance. Police officers may arrest without a warrant, Not 
compoundable. 
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Charge. 


That A B (being a person under the age of eighteen years at the 
time of his death) commutted suicide, and that you, the said C D, 
abetted the said A Bin the commission of the suid suicide, and that 
you, the said C D, have thereby committed an offence punishable 
under Sect. 306 (305) of the Indian Penal Code, and within, &c. 


Evutence. 

The only point necessary to be discussed in these sections is the 
clause in Sect, 309, which subjects to punishment any one who 
* does any act towards the commission of” suicide, this must be 
gach au act us would irresistibly manifest tho intention of the 
would-be suicide, suchas taking poison, jumping intoa well, firing 
a pistol at hisown body. A man intendiug to commit suicide may 
take a long journey to hide it from his frieuds. The commencing 
of the journey, however, is not an act towards the commission of 
suicide, for the act is not one which, iv any way, will euable him 
to put an end to his life, but simply oue which will enable him 
to conceal the contemplated act of suicide from his friends. 
The mere running to a well, with the intention to commit suicide, 
ig not an attempt to commit suinde; Emp. v. Ramahka, 1. L. 


R 8 Maid. 8. 


Fine alone was not a legal punishment for the offence con- 
stituted by Sect. 309; Rey. v. Chantivra, 1 Bom. H. C. Rep. 
4, until Act VIITL of 1882, Sect. 7, altered the words of 
the section. 

Abctment of suicide is confined tu the case of persons who aid 
and sbet the commission of suicide by the hand of the person him- 
self who commits the saicide. When o person, at the request or 
with the consent of another, kills that person, he is guilty of homi- 
cide by cousont, which is one of the forms of culpable homicide, 
and not of abet ment of suicide, 1 2. J. and P. 174. Evidence that 
a woman prepared to commit suicide in the presence of the 
accused, that they followed her to the pyre, and stood by her, her 
stepeons criing, “* Kam, Ram,” and one of the accused admitting 
that he told the woman to say, “ Ram, Ram,’ and she woald become 
suffee, proves active connivance, and unequivocal countenance 
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of the accused, and justifies the inference that they had engaged 
with her in a conspiracy for the commission of the suttee ; Reg. 
y. Mohit Pandy, 3 NeW. P. 316, 


THUGs. 


Sect. 310. Thug.— Whoever, at any time after the pass- 
ing of this Act, shall have been habitually associated 
with any other or others for the purpose of committing 
robbery or child-stealing, by means of or accompanied 
with murder, is a thug. 

Sect. 311  Punishment.—Whoever is a thug shall be 
punished with transportation for life, and shall also be 
liable to fine. 

Trivhle by the Court of Session. A warrant should isaue in 
the first instance. Police officera may arrest without a warrant, 
Defendants are not bailable. Not compoundable. 


Charge. 
That you, on or about the day of , at » were 
u thug, and that you have thereby committed an offence punish- 
able under Sect. 311 of the Indian Penal Code. and within, &c. 


Evidence. 


Prove that the defendant was in the habit of associating with 
others for a common purpose, or in such a manner that he must 
have known of the dvings of the others, and that the constant 
meetings could not be innocent. For instance, if he had been 
seen assisting in the initiation of athug, or in the immediate 
neighbourhood of such coremony, and in the company of those who 
had been assisting at the ceremony, and that before or afterwards 
he was in the habit of meeting the same men, whether secretly, by 
night or day, or upenly. Having shewn this connection, acts of 
robbery or child-atealing by means of or accompanied by marder, 
committed by way of the persons he associates with, may be givon 
in evidence to shew what the purpose of the association was. Or 
that he was in possession of property belonging to, and stolen 
from, a murdered man; or any other facts from which the purpose 
for which he met the others might be inferred. 

Sl Pec 
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Or raz Caveine or Miscaneiace, or Insveis TO UNBORN 
CHILDREN, OF THE Exposure or INFANTS, AND OF 
THE CoNCEALMENT oF Bietus. 


CaveinG MiscaRRiacEk, 


Sect. 912. Cuusing Miscarriage.—Whoever voluntarily 
causes a woman with child to miscarry shall, if such 
miscarriage be not caused in good faith for the purpose 
of saving the life of the woman, be punished with impri- 
sonment of either description for a term which may 
extend to three years, or with fine, or with both ; and if 
the woman be quick with child, shall be punished with 
imprisonment of either description for a term which May 
extend to seven years, and shall also be liable to fine. 


Eaplanation.—A woman who causes herself to miscarry 
is within the meaning of this section. 


Sect. 318. Causing Miscarriage without Woman's C'onsent.— 
Whoever commits the offence defined in the last preced- 
ing section without the consent of the woman, whether 
the woman is quick with child or not, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term which may extend to ten 
years, and shall also be liable to fine. 


Sect. 314. Death cause!.—Whoever, with intent to cause 
the miscarriage of a woman with child, does any act 
which causes the death of such woman, shall be punished 
with imprisonment of either description for a team which 
may extend to ten years, and shall also be liable to fine ; 
and if the act is done without the consent of the woman, 
ahall be punished either with transportation for life, or 
with the punishment abovementioned. 


Erplina iun,--It is not essential to this offence that the 
offender should know that the act is likely to cause 
. death. 
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Soot. 315. Act done with intent to preven’ a Child being Ton 
alive, or to rause if to die after lirth, Whoever, before the 
birth of any child, does any act with the intentiun of 
thereby preventing that child from being born alive, or 
causing it to die after its birth, and does by such act 
prevent that child from being born alive, or causes it to 
die after its birth, shall, if such act be not caused in good 
faith for the purpose of saving the life of the mother, 
be punished with imprisonment of either description for 
a term which may extend to ten years, or with fine, or 
with both. 

Sect. 316. Death of Unborn Child through act amounting to 
Culpable Homicide.—Whoever does any act under such 
circumstances that if he thereby caused death, he would 
be guilty of culpable homicide, and does by such act 
cause the death of a quick unborn child, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 


Illustration. 


A, knowing that he is likely to cause the death of a 
pregnant woman, does an act whioh, if it 
caused the death of the woman, would amount 
to culpable homicide. The woman is injured, 
but does not die; but the death of an unborn 
quick child with which she is pregnant is 
thereby caused. A is guilty of the offence 
defined in this section. 

Triahl« by the Court of Session. A warrant shoulel tenve in the 
firet instance. Police officers may not arrest wtthout a warrant. 
Defendants are not batlable, vzcept for agfences under Sect, 312. 
Not compounda/ile. 


Charge. 
That you, the said A B, on or shout the day of 
at , voluntarily did cause a certain woman, to wit, 


C D, then being (quick) with child (without the consent of the said 
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C D), to miscarry, such miscarriage not being cansed by you, the 
said A B, in good faith, for the purpose of saving the life of the 
said O D; and that you, the said A B, have thereby committed 
an offence punishable under Sect. 8)2 (or 813) of the Indian Penal 
Code, and within, &c. 


Evulence. 


Under Sects. 312 and 418, evidence must be given that the 
defendant did some act, used some instrument, or administered 
some drug, in consequence vf which the woman to whom the 
act was done miscarried. Under the 314th Section, there is no 
need to prove any miscarriage, but simply the act done, the intent 
with which it is done, which may be inferred from the nature 
of the act, and the subsequent death of the woman, the intent 
of the defendant may be proved, from the fact that he knew the 
woman was in the family way, cither by him or by any one else 
whom he would wish to shield; that he had conversations with 
the duceased about the matter; aud also from the nature of the 
drugs he administered, or other acts he did, or mstruments he 
used. A woman who tries to cause herself to miscarry, sbe, 10 
fact, nut being pregnant, cannot be convicted of the offence 
described in Sect. $12, but another person who abets« her act may 
be convicted of ubetment of that offence; Rey. v. Kabul Pattur, 
15 W. B.C). 4. Quere, however, whether the woman might not 
have been convicted under Sect. 511 of an attempt to commit 
this offence, in respect of which see Reg. v. Whitchurch, 24 
Q. B. D. 420, ante, p. 122, 1 connection with Reg. v. Brawn, | 
Cyatl K. 144,ante,p. 123. Section 312 presupposes the expulsion of 
the child before the period of gestation 1s completed ; therefore, in 
a case whore the child was full-grown, it was held that there ought 
to bo a conviction of an attempt under Sects. 312 and 5]1, and 
not one uader Sect. 312; Reg. v. Arunja Bewa, 19 W. R. Cr. 32. 


In England it has been held that, if a person procure or supply 
any poison or noxious thing for the purpose of procuring abortion, 
that is an offence, even though the woman for whom it was pro 
cured never intended to use it ; Reg. v. Hillman, 1 L. and C. 348. 
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The term “with child” means “ pregnant,” and the stage to 
which pregnancy has advanced is immaterial under the first part 
of Sect. 312 , Emp. v. Ademma, I. DL. R. 9 Mad. 369. 


The term “ quick with child” is popularly applied to that time 
after conception when the mother first perceives the movements 
of the fortus, under the erroneous belief that it is its first move« 
ment, and that it then becomes alive or quick. Tho fotus is, 
however, alive from the moment of conception, and thero 1s 
little doubt but that movements take place at a much earlier 
period, though unvoticed by the wother. In England, under 
the repealed statute of Geo. III. c. 58 8.1, “quick with child” 
has been held to mean, when the woman first felt tho child move 
within her; (fuldsmith’a Case, 8 Camp. 76; Reg. v. Philips, 3 
Camp. 77; it has also been held to mean “ having conceived” ; 
Rey. v. Wycherley, 8 C. and P. 262. There can be no doubt but 
that the term “ quick with child” in Sect. 812 refers to the time 
when the woman first feels tho movements of the child within 
her, and not to any time after conception, previous thereto, othor- 
wise effect could not be given to both the terms used thercin, 
“with child” and “quick with child.’” 

In the section in the Ceylon Penal Code, corresponding to 
Sect. 314, the provinion for a bigher punishment in the event of 
the act being done without the consent of tho woman is omitted. 


Ev rost RE OF CHILDREN, 


Sect. 317. Bi posure of Children under Twelve.— Whoever, 
being the father or mother of a child under the age of 
twelve years, or having the care of such child, shall ex- 
pose or leave such child in any place with the intention 
of wholly abandoning such child, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 

Ezplanation.—This section is not intended to prevent the 
trial of the offender for murder or culpable homicide, as 
the case may be, if the child die in consequence of the 


exposure 
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Triable by the Court of Session. A warrant should issue in tha 
frst instance. Pulica officers may arrest without a warrant. 
Defendants are bailable. Not compoundable. 


Charge. 

That you, being the father (or mother, or having the charge) 
of A B, achild under the age of twelve years, to wit, of the age of 
eight years, did expose and leave such child in a certain place, to 
wit, , with the intention of wholly abandoning such child ; 
and that you have thereby committed an offence punishable under 
Sect. 317 of the Indian Penal Code, and within, &c. 

Evidence. 

Prove that the defendant, being the father or mother of the child, 
expored or left it in any place; prove, also, the intention wholly to 
abandon; for this section was intended to prevent the abandon- 
ment or desertion by a parent of his or her children of tender 
years, in such a manner that the children, not being able to take 
care of themselves, would run the risk of dying or being injured ; 
In re Felant Harians, 16 W. R. Cr. 12; this intention will be in- 
ferred from the way in which, and the place where, the child was 
left. A man, who, shortly after the birth of a child, left it in a 
thicket noar a houso and footpath, where it was found by some 
villagers, and taken care of, but died a few hours afterwards, 
not, however, from the effects of the exposure, was held to be 
guilty under this section, and not of the offence of murder ; Reg. v. 
Khodabus Fakeer, 10 W.R. Cr. 52, In Bengal, among the lower 
classes of Mahomedans, it sometimes happens that parents, in fulfil- 
ment of a vow, take one of their male children to the Sunderbunsa, 
and there apparently desert him. The place chosen is near some 
durgah or shrine erected by the Fakirs, to which the child has 
beon dedicated. Tho intention, it is said, is not that the child 
should be abandoned, for the parent continues ut hand; but that 
he should find his way to the neighbouring Fakir, and, after 
remaining some time, shall choose cither to return to his family or 
to adopt the Fakir’s mode of life. In sach cases, there can be no 
intention of entirely abandoning so as to bring the act within this 
section. Again, according to a superstitious usage which prevails 


szor. 317.) EXPOSURE OF CHILDREN, 407 


in some parts of Eastern Bengal, an infant suffering from cone 
valsions or which refases sustenance, é&c., is put into a basket 
and swung up to a tree, to all appearances abandoned. Tho 
belief is that, if the child is to be restored at all, it will be re- 
stored by the spirit by whom the child is possessed, if entirely 
delivered into its power. The parents of the child declare that 
they place the child there in the hope of preserving its life, 
and that they are not neglectful of its wants. In all those cases, 
it is a question for the jury to determine with what intention the 
child was exposed, as [Willes, J., said in the case of Reg, v. Wag- 
eéaffe, at the Central Criminal Court, at the January Scasion, 
1800 :—* There may be a belief so utterly absurd, and devoid of 
foundation, that the person putting it forward must either be 
insane, or else to the crime which he has alroady committed be 
adding that of hypocrisy ; but no person is absolutely to be bound 
by the opinion of another, so as to prevent him from honestly 
carrying out his own convictions as to how his children, or those 
dependent upon him, should be treated, whether in health or 
sickness.” 

The child, too, must he proved to bo under the age of twelve 
years. 

In England, where a woman sent off a child four weeks old by 
rail in a hamper to the address of the father, it being delivered 
there alivo in about an hour from tho time she sent it, i¢ was 
held that this amounted to an sbaudonment and exposure where- 
by the life of the child was endangered ; fteg. v. Falkingham, 
LR. 1 C. (. 222. A woman who was living apart from her 
husband, and who had the actual custody of their child, under 
two years of age, brought the child, and left it at the father’s 
door, telling him she had done so. The father knowingly allow- 
ed it to remain for sbout six hours outside his door, and subse. 
quently in the roadway, where it was found by a constable cold 
and stiff. It was held that the father was guilty of an abandon- 
ment; Reg. v. White, L.#.1C.C. Sil. 

While an sbandoned child is still alive the proper charge to be 
preferred aguiont the accused is under this section, but if the 
child die, a charge should be added both under Sect. 802 and 
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Sect. 804, and if the acoused should be convicted of the abandon- 
ment, and of either murder or culpable homicide not amounting 
to murder, separate punishments should not be awarded ander 
the separate charges, but a sentence should be passed in respect 
of the most serious offence of which the prisoner is convicted ; 
Emp. v. Banni, I. L. B. 2 All. 349. 


ConcEALMENT OF Birra. 


Sect, 318. Concealment cof Birth.—Whoever, by secretly 
burying or otherwise disposing of the dead body of a 
child, whether such child die before or after or during 
its birth, intentionally conceals or endeavours to conceal 
the birth of such child, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Triable by the Court of Sesston, a Presidency Mugistrate, vo) a 
Magistrate of the first or second class. A warrant should isene in 
the first inatance. Police officers may arrest without a warrant, 
Defendants are bailable. Not compoundable. 


Charge. 
That you, the said A B, on or about the day of ; 
at ,» by secretly disposing of the dead body of a child, to 


wit, the male child of the said A B, then recently born, did inten- 
tionally endeavour to conceal the birth of such child; and that 
yoo have thereby committed an offence punishable under Sect. 318 
of the Indian Penal Code, and within, &c. 


Evidence. 


Prove that a woman was delivered of a child, and that, at the 
time of the alleged concealment, tho child was dead, and prove 
also some act of concealment of the dead body on the part of the 
acensed. Where a woman, delivered of a seven months’ child, 
threw it down a privy, and it appeared that another woman, 
charged as an accomplice, kuow of the birth, the judges held that 
the act of throwing the child down the privy was evidence of the 
endeavour to conceal the birth; R v. Cornwall, R. and R, 336, 
Where a woman was delivered of a child, the dead body of which 
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was found in a bed amongst the feathers, but there was no 
evidence to shew who put it there, and it appeared that the 
mother had sent for a surgeon at the time of her confinement, 
and had prepared child’s clothing, the judge directed an acquittal 
on the charge for endeavouring to conceal the birth; R. v. 
Higley, 4 O. and P. 366. But where the mother caused the 
body of her child to be secretly buried, with a view to conceal 
the birth, it was held that she might be convicted of the conceal- 
ment, though she previously allowed the birth to be known to 
some persons ; A. v. Douglas, 1 Mood. C. C. 480. On the othor 
hand, the mere denial of the birth is not sufficient to convict her. 
there must also be some act of disposing of the dead body ; Reg. 
v. Turner, 8 C.and P, 755, The disposition need not bo final ; 
Reg. v. Golkdthorpe, 2 Mood. C. C, 244; and Reg. v. Perry, Dears. 
C, 0. 471. Where a woman put the dead body of her child over 
a wall into a field, through which there was no thoroughfare, and 
in such a place that persons ordinarily using the field could not 
have seen it, though persons looking over the wall at the spot 
where it was placed could have done so, it was held that there was 
evidence to go to the jury of a secret diaposition ; Reg. v. Brown, 
L. Rh. 1 C. C. 244 Where the mother of a bastard child induced 
her paramour to take away and bury the body, she remaining iu 
bed, it was held that she might be convicted of concealing the 
dead body, aud he of aiding and abetting; eg. v. Bird, 
2C. and K. 817; Reg. v Shelton, 3 C. and K. 119. 

Tn order to support 8 conviction under this section, the child 
must have arrived at such maturity that it might bave been born 
alive; 4 Mad. H.C. Rep. App. 63; and it was so held in England 
in Reg. v. Berriman, 6 Cow’s Urim. Cases, 388, in which Erle, J., 
said :—" There is no law which compels a woman to convict 
herself of want of chastity, and if she bad miscarried at a time 
when the factus was but a few months old, and therefore could 
have no chance of life, you could not convict ber” ; but in another 
case it was held by Martin, B., that a footus, provided it has the 
parts and shape of a child, is a child; Ley. v. Colmer, 9 Coa's Crim. 
Cases, 506; 1n this case, however, the Judge stuted that bo would 
reserve the point, if necessary, but the accused was acquitted. 

@ec 
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Ina subsequent case, Smith, J., left it to the jury to say whether 
the offspring had so far matured as to be a child, or was only a 
foetus, or the unformed subject of a premature miscarriage; Reg. 
v. Hewitt, 4 F. and F, 1101. 


Hort. 


Sect. 319. Hur/.—Whoever causes bodily pain, disease 
or infirmity to any person, is said to cause hurt. 

Rect. 320. Gricrous Hurt.—The following kinds of hurt 
only are designated as ‘ grievous” :— 

First, Emasculation. 

Secondly, Permanent privation of the sight of either eye. 

Thirdly, Permanent privation of the hearing of either ear. 

Fourthly, Privation of any member or joint. 

Fijthly, Destruction or permanent impairing of the 
powers of any member or joint. 

Siethly, Permanent disfiguration of the head or face. 

Serenthly, Fracture or dislocation of a bone or tooth. 

Eighthly, Any hurt which endangers life, or which 
causes the sufferer to be, during the space of twenty 
days, in severe bodily pain, or unable to follow his 
ordinary pursuits. 

Sect. $21. Voluntarily causing hurt Whoever does any 
act with the intention of thereby causing hurt to any 
person, or with knowledge that he is likely thereby to 
cause hurt to any person, and does thereby cause hurt 
to any person, is said ‘‘ voluntarily to cause hurt.” 

Sect. 322, Voluntarily causing Grievous Murt.—Whoever 
voluntarily causes hurt, if the hurt which he intends to 
cause or knows himself to be likely to cause is grievous 
hurt, and if the hurt which he causes is grievous hurt, 
is said ‘ voluntarily to cause grievous hurt.” 

Explanation.—A person is not said voluntarily to cause 
grievous hurt except when he both causes grievous hurt 
and intends or knows himself to be likely to cause 
grievous hurt. But he is said voluntarily to cause 
grievous hurt if, intending or knowing himself to be 
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likely to cause grievous hurt of one kind, he actually 
causes grievous hurt of another kind. 


Tilustration. 


A, intending or knowing himself to be likely per- 
manently to disfigure Z's face, gives Z a blow 
which does not permanently disfigure 2's face, 
but which causes Z to suffer severe bodily pain 
for the space of twenty days. A has volun- 
tarily caused grievous hurt. 

Sect. 323. Punishment for Voluntarily cataing Hurt.—Whoe 
ever, except in the case provided for by Sect. 384, volun- 
tarily causes hurt, shall be punished with imprisonment 
of either description for a term which may extend to one 
year, or with fine which may extend to one thousand 
Rupees, or with both. 

Sect. 324. Voluntarily caueing Hurt by Dangerous Weapons 
or Means.—Whoever, except inthe case provided for by 
Sect. 334, voluntarily causes hurt by means ofany instru- 
ment for shooting, stabbing, or cutting, or any instru- 
ment which, used as a weapon of offence, is likely to 
cause death, or by means of fire or any heated substance, 
or by means of any poison or any corrosive substance, 
or by means of any explosive substance, or by means of 
any substance which it is deleterious tothe human body 
to inhale, to swallow or to receive into the blood, or by 
means of any animal, shall be punished with imprison- 
ment of either description for a term which may extend 
to three years, or with fine, or with both. 

Sect. 325. Punishment for Voluntarily causing Grievous Hurt.-— 
Whoever, except in the case provided by Sect. 336, 
voluntarily causes grievous hurt, shall be punished with 
imprisonment ofeither description for a term which may 
extend to seven years, and shall also be liable to fine. 

Sect. $26. Foluntari/y causing Grievous Hurt by Dangersts 
Weapons or Means.—Whoever, except in the case provided 
by Sect. $35, voluntarily causes grievous hurt by means 
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of any instrument for shooting, stabbing or cutting, or 
any instrument which, used as a weapon of offence, is 
likely to cause death, or by means of fire or any heated 
substance, or by means of any poison or any corrosive 
substance, or by means of an explosive substance, or by 
means of any substance which it is deleterious to the 
_ human body to inhale, to swallow or to receive into the 
blood, or by means of any animal, shall be punished with 
transportation for life or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Sects. 327 and 329 to 333. Sce post, pp. 418-420. 

Sect. 828. Sce post, p. 416. 

Sect. 384. Voluntartly causing Hurt on Provocation.—Who- 
ever voluntarily causes hurt on grave and sudden pro- 
vocation, if he neither intends nor knows himeelf to be 
likely to cause hurt to any person other than the person 
who gave the provocation, shall be punished with impri- 
sonment of either description for a term which may 
extend to one month, or with fine which may extend to 
five hundred Rupees, or with both. 

Seot. 335. Causing Grievous Hurt on Provocation.—Who- 
ever voluntarily causes grievous hurt on grave and 
sudden provocation, if he neither intends nor knows 
himeelf to be likely to cause grievous hurt to any 
person other than the person who gave the provocation, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to four years, or with 
fine which may extend to two thousand Rupees, or with 
both. 

Ezplanation.—The last two sections are subject to the 
same provisoes as Exception 1, Sect. 300. 

Offences under Sects, 323 and 384 ave irtable by any Magistrate ; 
those umler Sects. 324, 325, and 335, by the Court of Session, a 
Presidency Magistrate, or a Magistrate of the first or second class ; 
and those wider Scet. 326, by the Court of Sesion a Presidency 
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Magistrate, or a Magistrate of the first clase. A summons should taeue 
tn the first instance. Police officers may arrest without a warrant 
under Sects. 824, 325, 326, and 335, dut not under Sects. 323 and 
384. Defendants are bailable, unless charged under Sect. $26. 

Offences under Sects. 823 and 334 are compoundable ; those under 
Seets. 825 and 326 are not compoundadle; and those under Secta, 
$24 and 335 are compoundable with the permission of tha Court in 
which the prosecution is pending. 


Charge. 

That you, on or about tho day of , at : 
voluntarily did cause (grievous) hurt to A B, and that you have 
thereby committed an offence punishable under Sect. 823 (or 
325) of the Indian Penal Code, and within, &c. 


If the charge be framed on Sect. 824 or Sect. 326, after 
“A B” insert “by means of an instrument for shooting, to wit, 
a pistol,” or such other allegation contained tn these sections as ts 
warranted by the evulence. 


Evutence. 


Prove the hurt, or gievous hurt, as the caso may bo, and, if so 
charged, that it was caused by any one of the aggravated means 
mentioned in Sects, 324 and $26; also that it was caused by the 
defendant. In the case of Sects. 884 and 335, the grave and 
sudden provocation must be such as not to furnish a defence 
under the sections relating to the right of private defence, 
asin the latter case there would be a complete answer to the 
charge. The fact that the defendant neither intended, nor knew 
himself to be likely to cause, hurt to any person other than tho 
person who gave the provocation, must be proved from surround- 
ing circumstances. The question of grave and sudden provocation 
is also one of fact for the jury, or magistrate sitting as a jury. 
The provocation must have been given by the person injured ; 
Reg. v. Bhala Chula, 1 Bom, H.C. Rep. 17; and no amount of 
provocation will excuse, in any way, anasesult upon a person other 
than the provoker. A person committing burt or grievous hurt 
on grave and sudden provocation should be charged in the terms 
of Bect. $34 or Sect. 885; Reg, v. Bhala Chula, ubi sup.; but in 
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any other charge of burt or grievous hurt it is not necessary to 
insert the words “such (grievous) hurt not being caused on grave 
and sudden provocation”; 4 Mad. H. C. Rep. App. 5. 

Where a woman died from a chance kick in the spleen inflicted 
by her husband when provoked by her, the husband not knowing 
that the spleen was diseased and shewing, by the blow itself and 
his conduct immediately afterwards, that he had no intention or 
knowledge that the act would or was likely to cause hurt endanger- 
ing human life, it was held that the person had committed an 
offence under Sect. $23, and not under Sect. 325 ; Reg. v. Bysagoo 
Noshyo, 8 W. Rt. Cr. 29. Where the accused, upon being insult 
ed by a companion in a drunken brawl, threw bim down upon the 
ground, and stamped his fect twice upon him, thereby causing his 
death within 20 days, it was held that the offence was punishable 
under Sect. 323 and not under Sect. 8044; Reg. v, Radkia Baden, 
B. R. 9th October 1872. 


Whero a person intentionally hurt another who was suffering 
from a disease of the spleen, but without the intention of causing 
death, or such injury as was likely to cause death, and without the 
knowledge that he was likely to cause death, and by his act caused 
the death of the other persou, it was held that he was properly 
convicted of voluntarily causing hurt under Sect. 323; Emp. v. 
Foe, T. Lb. R. 2 All. 522; Emp. v. O’Brien, tb. 766; Emp. v. 
Radhir Singh, I. L. R.3 AU. 597. Where the intention is to 
cause grievous hurt, but there is no intention to cause death, the 
conviction shuuld be of voluntarily causing grievous hurt; Emp. v. 
Idu Bey, [. L. R. 8 AU. 776. It is uecessary to discriminate 
betweeu the definitions of those offences against life and the haman 
body which are described in the Penal Code with reference to 
their results. These are:—(1) bodily injury which is sufficient in 
the ordinary course of nature to cause death; (2) bodily injury 
which ia likely to cause death, either generally, or to the particular 
person to whom the injary is done; (3) bodily injury which en- 
dangers life. ‘The first two have been discussed, ante, p. 374; 
and we must conclude from the fact that in defining grievous hurt 
the framers of the Codu used the expression “ hurt which endangers 
life,” that they intended to draw a distinction between “ hart 
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which endangers life” and an “act which is likely to cause 
death,” although there may be only a fine line between the two 
classes. An injury which ts hkely to cause death is one sufticient- 
ly severe to cause thedirect and natural result of it to be a fatal 
one; such an act, of course, endangers life, but there are other 
acts which, though not likely to cause death, yet by their conse. 
quences do endanger life, and the fact, that this expression “en- 
dangers life” is used in connection with other results of injuries, 
points to the conclusion that what is to be looked at, under these 
sections, is not the slightness or gravity of the injury at the time 
of its infliction, but the results which follow. In acase where the 
prosecutrix was only seventcen days in hospital, but the medical 
evidence shewed that she was in danger for throe days, it was 
held that grievous hurt had been caused ; Reg. v. Basoo, 2 W. RR. 
Cr. 29. It must, however, be proved that tho hfe of the person 
injored was in danger, and if persons who have been drugged, 
though seuseless, have never been in danger of losing their lives, 
the injury does not amount to grievous hurt; Reg. v. Joy Gopal, 
40.8. Cr. 4. 

An accused person struck a woman, who was carrying an in- 
fant in her arms, violently on the head and shoulders. One of the 
blows fell on the child's head, causing death. It was held that 
the accused had committed hurt on the infant under circum: 
stances of agyravation sufficient to bring the offence within the 
definition of grievous hurt ; Emp v. Shai Rai,'l. L. R. 8 Cal. 628. 

Scars on the face causing permanent disfigurement amount to 
grievous hurt ; Reg. v, Anta bin Daduba, 1 Bom. If. 0. Rep. 101, 
Where a man was so injured that he had to go to hospital, but 
left it perfectly cured on the twentieth day, it was held by 
Scotland, C.J, that this day would dount as one of the twenty 
days during which he had been unable to follow bis ordinary 
pursuits ; feg. v. Sheikh Bahadoor, 2nd Madras Session, 1862. 

Proof only that the prosecutor has been in hospital for twenty 
days is not sufficient ; 1t must also be shewn that he was during 
that time unable to follow his ordinary occupation, and the 
Court ought not to draw that inference from the fact of his hav- 
ing been that time in hospital, but ought to have evidences of his 
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inability to follow his ordinary occupation ; Emp. v. Vasta Chelle, 
I. L. B.19 Bom. 247, 

Where the prisoners were charged under Sect. 148 with riot- 
ing armed with deadly weapons, and also under Sect. 324 with 
causing hurt with dangerous weapons, it was held they should 
be convicted and sentenced only under one or other of these 
sections and not under both, as the charges were in the nature of 
alternative charges ; Reg. v. Dina Shetkh, 10 W. R. Cr. 68. 

A person tried and acquitted on a charge of using criminal 
force cannot afterwards be charged with committing hurt in 
respect of the same transaction, Kaptan v. Smith, 16 W. B. Cr. 3. 

Apurnistertne Devas with INTENT. 

Sect. 328. Administering Drugs with Intent.—Whoever 
administers to, or causes to be taken by, any person any 
poison, or any stupefying, intoxicating, or unwholesome 
drug or other thing, with intent to cause hurt to such 
person, or with intent to commit, or to facilitate the 
commission of an offence, or knowing it to be likely that 
he will thereby cause hurt, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Triahle by the Court of Sesstun. A warrant should issue in 
the firet instance. Police officere may arrest without a tcarrant. 


Defendants are not bailable. Not compountable 


Charge. 
That you, the said A B, on or about the day of 2 
at , did administer to one C D a certain stupefying drug, 


to wit, opium, with intent to facilitate the commission of an 
offence, to wit, the offence of rape upon the said C D (or with the 
intont to cause or knowing that it was likely that you would 
thereby causo hurt to the said C 1), and that you, the said A B, 
have thereby committed an offence punishable under Sect, 328 of 
the Indian Penal Code, and within, &c. 
Evudence, 

Prove the administering of the drag, and its nature. If the 

charge be that the administering was with intent to cause hurt, it 
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must be proved that the drug was capable of causing *hodily 
pain, disease, or infirmity ’’; if to facilitate the commission of a 
crime, then that its effect is such as would tend to that end, e. g., 
landanum or chloroform administered for the purpose of commite 
ting robbery or rape; any substance used to excite sexual passion 
to facilitate the commission of adultery. The intent, or knowledge, 
of the defendant, will ordinarily be inferred from the nature of the 
substance administered, and the way in which it is administered, 
and hisacts before and afterwards. Where the defendant adminia- 
tered cantharides to a woman, and the jury found that it was admi- 
nistered with the intent to excite her sexual passion and desire, in 
order that the defendant might obtain connection with her, this was 
held to be an administering with intent to “ injure, aggrieve, and 
annoy”? her; feg. v. Walkina, STL. I. NOS. MLC. 72. A person 
who placed in his toddy pots juice of the milk-bush, knowing that, 
if taken by a human being, it would cause injury, and with intene 
tion thereby of detecting an unknown thief who was in the habit 
of stealing the toddy from such pots, and which toddy was drank 
by and caused injury to certain soldiers who purchased it from an 
unknown seller, was held to have been myhtly convicted of 
“ causing to be tuken an anwholesome thing with intent toinjara”’; 
and that Sect. 81, ante, p 74, which says that, “aif an act be done 
without auy crimimal intemtion, itis not an offence,” did not apply 
to the case: leg. v. Dhania Daji, > Bom. H.C. Rep. CLC, 89, 

The words “other thing? must be read © other unwholesome 
thing.” Hence, administering a substance as to the nature of 
which nu evidence was given, but which was intended to act as a 
charm, was held to be no offence ; Iteg. v. Jutee Ghoraee, 1 W. RR. 
Cr. 7; but where a deleterious drug is administered, although 
life is not endangered, an offence is committed under this section ; 
Reg. v. Joy Gepal, 4 WR Cr. 4, 

The word ‘ offence” denotes, in this section, anything punish- 
able under the Penal Code, or under any special or local law ; 
Sect. 40, ante, p. 38. 

Cavstno Horr witn Intest to extox, du. 

Sect. 337. Voluntarily causing Hurt to extort,—Whoever 

voluntarily causes hurt for the purpose of extorting 
SS Pec 
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from the sufferer, or from any person interested in the 
sufferer, any property or valuable security, or of con- 
straining the sufferer, or any person interested, in such 
sufferer, to do anything which is illegal or which may 
facilitate the commission of an offence, shall be punished 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

Sect. 328. Sce ante, p. 416. 

Sect. 329, Voluntarily causing Grievous Hurt to extort.— 
Whoever voluntarily causes grievous hurt for the purpose 
of extorting from the sufferer, or from any person inter- 
ested in the sufferer, any property or valuable security, 
or of constraining the sufferer to do anything which is 
illegal, or which may facilitate the commission of an 
offence, shall be punished with transportation for life, or 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Sect. 380. | oluntaridly causing uit to ceturt Confes wn, §e— 
Whoever voluntarily causes hurt for the purpose of 
extorting from the sufforer, or from any person interested 
in the sufferor, any confession or any information which 
may lead to the detection of an offence or misconduct, 
or for the purpose of constraining the sufferer, or any 
person interested in the sufferer, to restore or to cause 
the restoration of any property or valuuble security, or to 
satisfy any claim or demand, or to give information 
which may lead to the restoration of any property or 
valuable security, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

Illustrations. 

(u) A, a police officer, tortures Z, in order to induce 
Z to confess that he committed a crime. Ais 
guilty of an offence under this section. 

(>) A, a police officer, tortures B, to induce him to point 
out where certain stolen property is deposited. 
A is guilty of an offence under this section. 
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(c) A, a revenue officer, tortures Z, in order to compel 
him to pay certain arrears of revenue due from 
Z. Ais guilty ofan offence under this section. 

(7) A, a Zemindar, tortures a ryot, in order to compel 
him to pay his rent. A is guilty of an offence 
under this section. 

Sect. 331. Vuluaturtly causing Grievous Hurt to eatort Con- 
Jevsion, Sc.— Whoever voluntarily causes grievous hurt for 
the purpose of extorting from the sufferer, or from any 
person interested in the sufferer, any confession or any 
information which may lead to the detection ofan offence 
or misconduct, or for the purpose of constraining the 
sufferer, or any person interested in the sufferer, to restore 
or to cause tho restoration of any property or valuable 
security, or to satisfy any claim or demand, or to 
give information which may lead to the restoration of 
any property or valuable security, shall be punished 
with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable 
to fine. 

Sect. 332. Vuluntuiily causing Hut lo Pullie Serrant— 
Whoever voluntarily causes hurt to any person, being a 
public servant in the discharge of his duty as such public 
servant, or with intent to prevent or deter that person, 
or any other public servant, from discharging his duty as 
such public servant, or in consequence of anything done, 
or attempted to be done, by that person in the lawful 
discharge of his duty, as such public servant, shall be 
punished with imprisonment of cither description for a 
term which may extend to three years, or with fine, 
or with both. 

Sect. 333. } ¢luntarily causing Go wvous Hurt lo Publi Sercant, 
— Whoever voluntarily causes grievous hurt to any per- 
son, being a public servant in the discharge of his duty 
as such public servant, or with intent to prevent or deter 
that person, or any other public servant, from discharg- 
ing his duty as such public servant, or in consequence of 
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anything done, or attempted to be done, by that person 
in the lawful discharge of his duty as such public servant, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to ten years, and shall 
alse be liable to fine. 

Offences uruler Sect, 382 are triable by the Court of Session, a 
Prosulency Magistrate ur a Magistrate of the first clase ; those wudler 
the uther sections are triable by the Court of Session. A warrant 
should issue in the firat instance. Police officers may arrest without 
awarrant. Defenlants are not bailalle, except under Sects. 880 
and, $32, Not compounudable. 


Charye. 
That you, the said A B, on or about the day of ; 
at , did voluntarily cause (grievous) hurt to one C D, for 


the purpose of extorting trom the said C D (ur from a person 
interested in the said CD, to wit, E F) certain property, to wit, 
nsum of threo hundred Rupees; and that you, the said A B, 
have thoreby committed an offence punishable under Sect. 327 
of the Indian Penal (ode, and within, &c. 


Charges under the other sections in this group may be draten up 

by altering the above form ty suit the curcumstances of the case, 
Leulenee, 

Prove that the defendant caused hurt or grievous hurt. Tho 
intent must be inferred from the circumstauces of the case. It 18 
not necessary that x demand should be made for the thing to be 
dove, which 1s intended by the defendant should be done in con- 
sequence of tho hurt; as it has been held that to support an 
indictment for an assault with intent to rob, no actual demand 
of moucy, do., is nocessary; A. v. Trusty, | Bast, P.C. 418; 
A. v. Sharia, ib, 421. To brings case under the provisions of the 
first part of Sect. 330, it must be proved that the hurt to the com- 
plainaut was caused with intout to extort a confession of some 
offence or misconduct punishable under the Penal Code, or the laws 
mentioned in Seot. 40, ante, p. 38. Witchcraft is neither an offence 
nor misconduct within the meaning of this section, and it, therefore, 
does not apply to a case where the confession extorted by hart, or 
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grievous hurt, was in reference to a charge of witchoraft ; Reg. v. 
Baloo Moondu, 18 W. R. Cr. 23. It does not matter under Sects, 
$30 and 331 whether the offence or misconduct has been in fact 
committed or not, so that a charge may be brought under this 
section when no offence has beeu committed by the prosecutor ; 
Reg. v. Nim Chand, 20 W. R. Cr. 41. 

Under the latter part of the section the demand must be in 
respect of property. E B, in order to constrain his wife to 
satisfy his demand that she should return to bis house, caueed hurt 
tu her; held that he could not be convicted under this section ; 
Emp. v. EUla Boyan, [. J BR. 11 Mad. 257. 

Secltons 827, 329, 330, and 331).- In these sections the word 

“offence” denotes anything punishable under the Ponsl Code or 
under any special or lucal luw ; Sect. 40, ane, p. 38. 

A policeman who stands by acquiescing in an assault on a 
prisoner cominitted by another policeman for the purpose of 
extorting a confession 1s guilty of abetment of an offence under 
Sect. $00: leg. ve Latifhhan, LL. BR. 20 Bom, 304. 

The words “ in tho discharge of his duty as such public servant” 
iu the earlier portion of Sect. 332 and Sect. 343 moan in the 
discharge of a duty imposed by law upon such public servant in 
the particular case, and do not cover an act done by him iu good 
faith under color of his office, unless unposed as o duty on him 
by law in the particular case. Thus, friends of an accused who 
hus been taken in custody by the Police uuder a copy of a warrant 
issued for his arrest, who in rescuing him caused hurt to the Police 
were beld to have committed offences under Sects. 147 and 324, 
but not under Sect. 362; Zey. v. Dalip, J. J. 2. 18 AU, 240, 

ACTS ENDANGERING Lire. 

Sect. 386. Art endangering Life.-- Whoever does any act 
so rashly or negligently as to endanger human life, or 
the personal safety of others, shall be punished with 
imprisonment of either description for a term which may 
extend to three months, or with fine which may extend 
to two hundred and fifty Rupees, or with both. 

Sect. 337. Hurt caused ly Act endangering Life.—Whoever 
causes hurt to any person by doing an act so rashly or 
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negligently as to endanger human life, or the personal 
safety of others, shall be punished with imprisonment of 
either description for a term which may extend to six 
months, or with fine which may extend to five hundred 
Rupees, or with both. 

Sect. 388. Grievous Hurt caused ty Art enulangering Life.— 
Whoever causes grievous hurt to any person by doing 
any act so rashly or negligently as to endanger human 
life, or the personal safety of others, shall be punished 
with imprisonment ofeither description for a term which 
may extend to two years, or with fine which may extend 
to one thousand Rupees, or with both. 

Offences under Scet, 336 are trialle by any Mayistrate; those 
under Scets, 337 aul 838 by a Presidency Magistrate, or a 
Magisirale of the first or accond class. A summons should tesue 
in the firat instance. Poltce officers may arrest without a@ warrant. 
Defendants are bailable, Offences under Sect. 336 are not come 
poundabl:, but those under Scete. 387 and 338 are, with the per- 
anisaion of the Court in achich the case is ponding. 


Lvulence. 


Prove tho doing of au act by the defendant so rashly or neghi- 
gontly as to endanger human life, &c. 3 or sos actually to cause 
hurt or grievous hurt, The rashness or negligence is the offence, 
and the result of that negligence merely goes to increase the 
punishment. There is, therefore, no neccasity to prove any inten- 
tion to do hurt or grievous hurt, or any knowledge that the act 
done was likely to cause hurt or grievous hurt. On these throe 
soctions sev, also, the remarks on rash driving and negligence and 
neglizent acts ; pp. 342 and 349. 

Plying a boat thoroughly out of order and with a crack i it, 
and taking therein u hundred passengers, 18 not u negligent act 
endangering human life or the personal safety of passengers withiu 
Sect. 386, but should be charged as an offence ander Sect. 282; 
Reg. v. Khota Jacla, 1 Bom. H. C. Rep. 13. The defendant was 
being driven in a carriage to her hoove through the streets of the 
town, betwoen the hours of 7 and 8 pu. The carriage was being 


ascre. 336-338. } WRONGFUL RESTRAINT, &c. 493 


driven at the ordinary rate and in the middle of the road; the 
night was dark, and the carriage without lamps, owing toa violas 
tion of a dbstinect order of the accused, on discovernng which, she 
ordered careful driving, and the horse-keeper and the coachman 
were shouting out to warn foot-passengers. The defendant's 
carnage came m contact with the complamant’s father, an old 
deaf man, who was thereupon knocked down and Milled Upon a 
reference to the High Court, it was held that the question for the 
Court was, whether there was avy evidence that the death of the 
deceased was induced by an act neghyentls and rashly directed by 
the accused; and farther held, that there was no such evidence ; 
Mad. H.C. Ruliige, 17th Auquat 1871; 6 Mad. H.C. Rep. App. 31, 
Wrovortt Resrraist ann CONFINAMENS, 


Sect. 389 = Wrongful Testraint —Whoever voluntarily 
obstructs any person so as to prevent that person from 
proceeding in any direction in which that person has a 
right to proceed, is said wrongfully to restrain that 
person. 

Hr +; tun.— The obstruction of a private way over land 
or water which a person in good faith believes himself 
to have a lawful right to obstruct, is not an offence 
within the meaning of this section 

[llustration. 


A obstructs a path along which Z has a right to pass, 
A not believing in good faith that he has a 
right to stop the path. Z is thereby prevented 
from passing. A wrongfully restrains Z. 
Sect 340. Wrongful Confinement - Whoover wrongfully 
restrains any person in such a manner as to prevent that 
person from proceeding beyond certain circumsciibing 
limits, is said ‘‘ wrongfully to confine” that person. 


Tilustration. 


(u) A causes Z to go within a walled space, and looks 
Zin. Zis thus prevented from proceeding in 
any direction beyond the ci:cumscribing line 
ot w.ll A wrongfully confines Z. 
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(b) A places men with fire-arms at the outlets of a 
building, and tells Z that they will fire at Z if 
Z attempts to leave the building. A wrong- 
fully confines Z. 

Sect. 841. Punishment for Wrongful Restraint—Whoever 
wrongfully restrains any person shall be punished with 
simple imprisonment for a term which may extend to one 
month or with fine which may extend to five hundred 
Rupees, or with both. 

Sect. 342. Punishment for Wrongful Confinement.—Whoever 
wrongfully confines any person shall be punished with 
imprisonment of either descripton for a term which may 
extend to one year, or with fine which may extend to 
one thousand Rupees, or with both. 

Sect. 348, Wrongful Confinement for three or more Days.— 
Whoever wrongfully confines any person for three days 
or more shall be punished with imprisonment of either 
description for a term which may extend to two years 
or with fine, or with both. 

Sect. 344, Wrongful Confinement for ten or more Days.— 
Whoever wrongfully confines any person for ten days 
or more shall be punished with imprisonment of either 
description for a term which may extend to three years, 
and shall also be liable to fine. 

Sect, $45. Wrongful Confinement when Writ has been issued 
for Liberation. Whoever keeps any person in wrongful 
confinement, knowing that a writ for the liberation of 
that person has been duly issued, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, in addition to any term 
of imprisonment to which he may be liable under any 
other section of this Code. 

Offences umder Sect, 341 are triable by any Magistrate; those 
under Sects. 342 and 343 by a Presidency Magistrate, or a Mag 
tetrate of the firat or second clase ; those under Sects. 344 and 345 
by the Court of Session, or a Presidency Magistrate, or a Mag- 
tstrate of the first or second claes. A swmmons should issue in the 
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fret instance. Police officere may arrest without a warrant, except 
ander Sect. 845. Defendants are batlable. Offences under Sects. 841 
and 342 are compoundable, those under the other thre sections are 
not compoundable. 


Charge. 
That you, the said A B, on or about the day of 
at , did wrongfully confine (or keep in confinement) 


@ certain other person, to wit, C D (knowing at tho time of such 
confinement that a writ for the hberation of the said C D had beon 
duly sssued) ; and that you, the said A B, have thereby committed 
an offence punishable under Sect. 342 (0 345) of the Indian 
Penal Code, aud within, Ac 

Beulence. 

Prove the restraint or conhnement as debued mn Sects. 839 and 
310, The restraint must be wrongsud, tc, with the view of pros 
venting any person frum gomy m any direction in which be has a 
right to go. Therefore, the cases of restraint and confinement 
under a warrant, or by virtue of the power given to constables to 
arrest in certaip cases without a warrant, or wherever an arrest 18 
strictly legal, are excluded froin the operation of these sections ; 
Emp. v Amaraang, I. L R210 Bom. 506, but an arrest by a police 
officer who had no power to make the arrest in question does 
amount to wrongful restraint, mse Mukund Babu, 1. B.D 
Bom. 72. But where a superintendent of police illegally wrote a 
letter to a person, directing him to preseot bunself before a 
magistrate, snd sent two constables to accompany him and pre 
vent bin from speaking to any one, it was held that tha amouute 
ed to wre ngful confinement, Parankusom vy Stuart, 2 Mad, H. 
C. Hep. 396. If a police officer detain a person for a single hour, 
except on reasonable grounds, justificd by the circun.stances of 
the case, he 1s guilty of wrongful confinement ; Sheo Surun Sahat 
v. Mahomed Fuzul Khan, 10 W. R. Crem. £0; the reasonableness 
of the grounds wust be judged by all the circumstances of the 
case, inclading the position and education of the accused; Bhavoo 
v. Mulyt, 1, L. B. 12 Bom. 877, A invited Bts his house in order 
to be ready to give evidence in a judicial pruceeding, A used 


bo physical coercion nor threat of any kind to detain B in his 
Hre 
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house, but B, from a mere general dislike or dread, of giving 
offence to A, remuined there ; it was held the conduct of A did not 
amount to wrongful restraint or to any offence ; Reg. v. Lakshaman 
Kalyan, B. R. 11th January 1875. Where the complainant 
had for the purpose of removal placed certain goods upon a 
cart, and the accused came and unyoked the bullocks, and turned 
the goods of the cart into the road, but the complainant was left 
at liberty to, and did, go away, leaving the goods there, it was 
held that a conviction nnder Sect. 341 could not be sustained. as 
there was no restraint at all of the complainant ; Juggeshwar Dass 
v. Koylash Chunder, I. L. R.12 Cal, 55. 

The definition of imprisonment as given by Coleri/ge, J., in 
Bird v. Jones, 7Q. B., p. 714, is as follows :— A prison may have 
its boundary large or narrow, visible and tangible, or, though real, 
still in the conception only; it muy itself he moveable or fixed; 
but a boundary it must have, and that boundary the party 
imprisoned must be prevented from passing; he must be prevented 
from leaving that place, within the ambit of which the party 
imprisoning would confine him, except by prison-breach, Some 
confusion seems to me to arise from confounding imprisonment 
of the body with mere loss of freedom ; it is one part of the 
definition of freedom to be able to go withersoever one pleases ; 
but imprisonment ix something more than the mere loss of this 
power; it ineludes the notion of restraint within some limits 
defined by a will or power exterior to our own.” 

No question of malice arises under Sects. 341 or 342, Dhanta 
v. Oliford, I. L. R. 18 Bom. 376. 

Under Sect. 345, the confinement must be proved ; also that a 
writ for the liberation of the person so contined had been issued, 
and thut the fact of its issue had come to the knowledge of the 
defendant; this need not be shewn by proving that the writ for 
liberation had beon served on him, for he is not charged with 
disobedience to the writ; but it will be sufficient to shew by 
direct evidence, or by circumstances from which knowledge can be 
inferred, that he knew of the writ being issued. If the defendant 
be also charged under Sect. 174, anie, p. 195, with disobedience 
_ to the writ, then the actual service of it on him must be proved, 
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as no one is responsible for disobedience to an order of any 
authority, unless it be shown that it has been legally and offically 
brought to his knowledge. 


Under Sect 344, fine alone is not a legal punishment; Reg. v. 
Bahijw. 1 Bom. H C. Rep, 89. 

Acukavatrp Wronarut ConrinEMent. 

Sect. 346, Wrongful Con sinement in Sec: et, — Whoever wrong: 
fully confines any person, in such a manner as to indicate 
an intention that the confinement of such person may 
not be known to any person interested in the person 
so confined, or to any public servant, or that the place of 
such confinement may not be known to or discovered by 
any such person or public servant, as hereinbefore men- 
tioned, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
in addition to any other punishment to which he may be 
liable for such wrongful confinement. 

Sect 347. Wiongrul Confinement to extort Piaperty.~ Whoever 
wrongfully confines any person for the purpose of extort- 
ing from the person confined, or from any person inter- 
ested in the person confined, any property or valuable 
security ; or of constraining the person confined, or any 
person interested in such person, todo any thing illegal, 
or to give any information which may facilitate the com- 
mission of an offence, shall be punished with imprison- 
ment of either description for a term which may extend 
to three years, and shall also be liable to fine. 

Sect.348 = Wrongful Conginement to extort Confeaston.— Whoe 
ever wrongfully confines any person, for the purpose of 
extorting from the person confined, or any person inter- 
ested in the person confined, any confession or any 
information which may lead to the detection of an offence 
or misconduct; or for the purpose of constraining the 
person confined, or any person interested in the person 
confined, to restore, or to cause the restoration of, any 
property or valuable security, or to satisfy any claim or 
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demand, or to give information which may lead to the 
restoration of any property or valuable security, shall be 
punished with imp.isonment of either description for a 
term which may extend to three years, and shall also be. 
liable to fine. 

Offences under Sects. 346 and 317 are triable by the Court of 
Session, a Presidency Maytatrate, or a Magistrate of the first or 
secoml class; those under Sect, 348, by the Court of Session, a 
Presidency Magistrate, or a Maytstrate of the first class, A sum- 
mons should issue in the first instunce. Police officers may arrest 
without a warrant. Defendants are bailable. Not eompoundable. 


Eeulence. 
In order to render a person liable under Nect. 346, it must be 
shewn that the wrongful confinement was of such a nature as to 


indicate an intention that the person so confined should not be 
discovered ; Emp. v. Sreenath Banerjee, 1. L. B. 9 Cal. 221. 


Sections 347 and 348,—In these sections the word “ offence ”’ 
denotes a thing punishable under the Penal Code, or under any 
apecial or local law; Sect. 40, ante, p. 38. 


Croanant Force ann ASsAauLt. 


Sect. 349. /'uree—A person is said to use force to 
another if he causes motion, change of motion, or cessa- 
tion of motion to that other, or if he causes to any sub- 
stance such motion, or change of motion, or cessation of 
motion as brings that substance into contact with any 
part of that other's body, or with anything which that 
other is wearing or carrying, or with anything so situated 
that such contact affects that other’s sense of feeling; 
provided that the person causing the motion, or change 
of motion, or cessation of motion, causes that motion, 
change of motion, or cessation of motion in one of the 
three ways hereinafter described : 


Firstly, By his own bodily power. 
Secondly, By disposing any substance in such a manner 
that the motion, or change or cessation of motion, takes 
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piace without any further act on his part or on the part 
of any other person. 

Thirdly, By inducing any animal to move, to change its 
motion, or to cease to move. 

Sect 350. Criminal Forer.—Whoever intentionally uses 
force to any person, without that person's consent, in 
order to the committing of any offence, or intending by 
the use of such force to cause, or knowing it to be likely 
that by the use of such force he will cause injury, fear, or 
annoyance to the person to whom the force is used, is 
said to use criminal force to that other 


Tllustratvens, 


(a) Z is sitting in a moored boat on ariver. A un- 
fastens the moorings, and thus intentionally 
causes the boat to drift down the stream. Here 
A intentionally causes motion to Z, and he 
does this by disposing substances in such a 
manner that the motion is produced without 
any other act on any person's part. A has 
the.efore intentionally used force to Z; and if 
he has done so without Z's consent in order to 
the committing of any offence, or intending 
or knowing it to be likely that this use of 
force will cause injury, fear, or annoyance, to 
Z, A has used criminal force to Z. 

(4) Z isriding ina chariot A lashes Z’s horses, and 
thereby causes them to quicken their pace. 
Here A has caused change of motion to Z, by 
inducing the animals to change their motion. 
A has therefore used force to Z; and if A has 
done this without Z’s consent, intending or 
knowing it to be likely that he may thereby 
injure, frighten, or annoy Z, A has committed 
criminal force to Z. 

(c) Zisriding ina palanquin. A, intending to rob Z, 
seizes the pole and stops the palanquin Here 
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A has caused cessation of motion to Z, and he 
has done this by his own bodily power. A has 
therefore used force to Z; and as A has acted 
thus intentionally without Z’s consent, in 
order to the commission of an offence, A has 
used criminal force to Z. 


(7?) A intentionally pushes against Z in the street. 
Here A has by his own bodily power moved 
his own person so as to bring it into contact 
with Z. He has therefore intentionally used 
force to Z; and if he has done so without Z's 
consent, intending or knowing it to be likely 
that he may thereby injure, frighten, or 
annoy Z, he has used criminal force to Z. 

(ec) A throws a stone, intending or knowing it to be 
likely that the stone will be thus brought into 
contact with Z, or with Z’s clothes, or with 
something car:ied by Z, or that it will strike 
water and dash up the water against Z’s 
clothes, or something carried by Z. Here, if 
the throwing of the stone produce the effect of 
causing any substance to come into contact 
with Z or Z's clothes, A has used force to Z ; 
and if he did so without Z's consent, intending 
thereby to injure, frighten, or annoy Z, he has 
used criminal force to Z. 


(‘) A intentionally pulls up a woman’s veil. Here 
A intentionally uses force to her; and if he 
does so without her consent, intending or 
knowing it to be likely that he may thereby 
injure, frighten, or annoy her, he has used 
criminal force to her. 

(9) Z is bathing. A pours into the bath water which 
he knows to be boiling. Here A intentionally, 
by his own bodily power, causes such motion in 
the boiling water as brings that water into 
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contact with Z, or with other water so situated 
that such contact must affect Z's sense of feel- 
ing; A has therefore intentionally used force 
to Z; and if he has done this without 2's 
consent, intending or knowing it to be likely 
that he may thereby cause injury, fear, or 
annoyance to Z, A has used criminal force. 

(1) A incites a dog to spring upon Z, without Z's 
consent. Here, if A intends to cause injury, 
fear, or annoyance to Z, he uses criminal 
force to Z. 


Sect. 351, Assuuli. Whoever makes any gesture or 
any preparation, intending or knowing it to be likely 
that such gesture or preparation will cause any person 
present to apprehend that he who makes that gesture or 
preparation is about to use criminal force to that person, 
is said to commit an assault. 


Explanatwn.—Mere words do not amount to an assault. 
But the words which a person uses may give to his 
gestures or preparations such a meaning as may make 
those gestures or preparations amount to an assault. 


[liar ations 


(:) A shakes his fist at Z, intending or knowing it 
to be likely that he may thereby cause Z to 
believe that A is about to strike Z. A has 
committed an assault, 


(') A begins to unloose the muzzle of a ferocious 
dog, intending or knowing it to be likely that 
he may thereby cause Z to believe that he is 
about to cause the dog to attack Z. A has 
committed an assault upon Z. 

() A takes up a stick, saying to Z, ‘I will give 
you a beating.” Here, though the words used 
by A could in no case amount to an assault, 
and though the mere gesture, unaccompanied 
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by any other circumstances, might not amount 
to an assault, the gesture explained by the 
words may amount to an assault. 

Sect. 352. Punishment for Assault, §:.—Whoever assaults 
or uses criminal force to any person otherwise than on 
grave and sudden provocation given by that person, shall 
be punished with imprisonment of either description for 
a term which may extend to three months, or with fine 
which may extend to five hundred Rupees, or with both. 


Explanation.—Grave and sudden provocation will not 
mitigate the punishment for an offence under this sec- 
tion, if the provocation is sought or voluntarily provoked 
by the offender as an excuse for the offence- - or 


If the provocation is given by anything done in obe- 
dience to the law, or by a public servant in the lawful 
exercise of the powers of such public servant—or 

If the provocation is given by anything done in the 
lawful exercise of the right of private defence. 


Whether the provocation was grave and sudden enough 
to mitigate the offence, is a question of fact. 


Sect. 353. Sco pust, p. 439. 
Sects. 354 and 355. See post, pp. 436-137. 
Sects. 356 and 357. See post, p. 438, 


Sect. 358. Assaul/ un Provocation.—Whoever assaults or 
uses criminal force to any person on grave and sudden 
provocation given by that person shall be punished with 
simple imprisonment for a term which may extend to one 
month, or with fine which may extend to two hundred 
Rupeos, or with both. 


Eeplanutun.—The last section is subject to the same 
explanation as Sect. 352. 


Triable ly any Magistrate. A summons shoul! ieauc in the first 
instance, Pulice officers muy not arrest writhou a tearrant. Defend- 
ants are ladlable. Compoundable. 
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Evidence. 

Prove some act done by the defendant which brings his con- 
dact within the words either of Sect. 350 or Sect. 851. It must 
also be shewn under what circumstances the act was done, 
whether on grave and sudden provocation given by the person on 
whom the act was committed or otherwise, and ths is a duty 
laid upon the prosecution, for it 13 necessary under the words of 
Sect. 352 to allege the presence or absence of these extenuating 
ois cumstances in the charge; a very slight amount of evidence 
will, however, be sufficient on the part of the prosecutor to shew 
the absence of provocation, as that is a matter really of defence, 
and its existence would be better known to the accused, who 
alleges that he was provoked, than to the prosecutor. 


The mathematical definition of force is “ anything which causes 
or tends to cause a change in the state of any body, whether the 
state be one of motion or rest.” This definition, slightly elaboe 
rated and explained, the Cominiasioners have adopted. If force be 
used under the circumstances detailed in Sect. 350, it 18 criminal 
force. The difference between criminal féree and assault is that 
the latter is something leas than the former, the force being cut 
short before the blow actually falls. Under the Ponal Code the 
term ‘‘ assault ” only includes a portion of what are, under the 
English law, assaults, i. ¢., that portion which are attempts to 
commit a forcible crime against the porson of another. Present- 
ing s loaded gon at a man who 1s within range of the gun is an 
sesault ; so 1s pointing a pitchfork at him, when within reach of 
it; ] Hawk. c. 15, «1. But if a man strike at another, bat at 
such a distance that he cannot by any possibility touch him, it is 
no assault; Com. Dig. Battery (c). But if A advance inathreaten- 
ing attitade tuwards B to strike him, and be stopped just before 
he is near enough for his blow to take effect, it is an assault ; 
Stephens v. Myers, 4 C. and #. 349. 

An assault has been defined in the High Court at Bombay se 
*' gestures calculated to excite the apprehension that the person 
making them is about to use criminal force, coupled with a present 
ability to carry the gestares into effect. Words do not amount 
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to an assault, but, accompanied by gestures, they may amount to 
one, or they may shew that the gestures even do not constitute 
an assault. But to do this it must be clearly shewn to the 
person threatened that the party threatening has no intention 
to use immediate criminal force”; Cama v. Morgan, 1 Bom. H. 
QO. Rep. 205. 


The other cases of assault under the English law would under 
the Penal Vode amount to the use of criminal force. Thus :— 
A master taking indecent liberties with a female scholar, without 
her consent, though she does not resist ; Reg. v. Day, 9 C. and 
P. 722 ; » medical man unnecessarily stripping a female patient 
naked, under the pretence that he canuot otherwise judge of her 
illness, if he himself take off her clothes ; B. v. Rosinskt, 1 Mood, 
C. C. 19; parish officers cutting off the hair of a pauper in the 
poorhouse by force and agaist her will; Forde v. Skinner, 4 C. 
and J’, 239; taking a new-born child from the mother, under 
pretence of taking it to an institution to be nursed, and instead, 
putting it into a bag, and hanging it on some palings by the 
wayside ; Hey. v. March, 1 0. and K.496 ; spitting in a man’s face ; 
R, v. Cotewarth, 6 Mod, 149; striking a horse upon which a man 
is riding, and thus causing him to be thrown ; Dodwell v. Burfard, 
1 Mod, 24; W. Jones, 444; and every touching or laying hold 
(however trifhng) of another’s person or clothes in an angry, 
revenyeful, rude, insolent, or hosule mauner; ] Hawk, c. 15, 
s. 2; see, aleo, Rawlings v. Til, 3 M. and W. 28; Coward v. Bad- 
deley, 4 H. and N. 478. All cases of trifling assaults will be met 
by Sect. 95 of the Penal Code, ante, p. 103. 


A blow which is entirely accidental; an injury received in 
playing at any /uw/fud sport by consent, provided the injury be 
not the result of any uufair advantage taken by the party doing 
it ; reasonuble chastisemeut of a child by its parent or guardian ; 
of a scholur by his schoolmaster, even for an offence ayainst 
schoo! discipline committed vutside the school premises; Cleary 
v. Booth (1693), 1 &@. B. 465; a blow or any uther violence 
Reocessary for velt-delence ; necessary furce used in exercise of 
the right of defence of private property ; the use of force by a 
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public servant within the sphere of his duties, are not offences 
under these or any other sections of the Penal Code. 

Where the accused had been brought to a certain place to 
serve as a cooly, and attempted to run away, but was prevented 
from so doing by a peon, and, in the struggle which ensued, the 
accused seized the peon’s wrist, it waa held that the pemn's act 
was illegal and amouvted to wrongful restreint, and that the 
accused had committed no offeuce ; Emp. v. Ganpats, B. B. 12th 
May 1892. 

A person tried and acquitted on a charge of using criminal 
force, under Sect. 352, cannot be tried afterwards, in respect of 
the same criminal matter, on a charge of causing burt; Kaptan 
v. Smith, 16 W. BR. Cr. 3. 

In the section in the Ceylon Penal Code, corresponding to 
Sect. 350, the word “illegally ’’ 15 inserted after the word 
“jotending,” and between the words “he will’’ and “ causo.” 


ASSAULT IN Execution. 


Sect. 353. Assaulf in EKescution of Duty.—Whoever 
assaulta or uses criminal force to any person being a 
public servant in the exeoution of his duty as such 
public servant, or with intent to prevent or deter that 
person from discharging his duty as such public servant, 


or in consequence of anything done or attempted to be 
done by such person in the lawful discharge of his duty 


as such public servant, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Trialle by a Presidency Magistrate or a Magistrate uf the first or 
second class. A warrant should tsew in the firet instance. Police 
officers may arrest without a uarrant, Defendants are bailalle. 


Not compoundable. 


Charye. 
That you, the said A B, on or about the day of ' 
at , did assault (or use crimiual force to) C D, a public 


servant, to wit, a peon, in the execution of his duty as such 


486 ASSAULT WITH INTENT TO OUTBAGE. [OHAP. XVI, 


public servant; and that you, the said A B, have thereby com- 
mitted an offence punishable under Sect. 858 of the Indian Penal 
Code, and within, &. 


Evidence. 

Prove the assault or criminal force, and that it was offered to 
the complainant as a public servant acting in the execution of his 
duty. Or else prove that the offence was committed with the 
intention, or in consequence of the other circumstances, men- 
tioned in the section. A Collectorate Peadah, who had been 
deputed to keep the peace during a distraint, was assaulted by the 
prisoner, while on his road to execute the order with which he 
had been entrusted, the prisoner attempting to deprive him of his 
purwannah. It was held that the prisoner was rightly convicted 
of assaulting a public servant in the execution of his duty ; Reg. 
v. Metht Mullah, 13 W. It. Cr, 49. 

A peon in the Revenue Department was deputed by a forest 
settlement officer, under the authority of rules printed at pp. 26 
and 27 of Nairne’s Revenue Hand Book, to impress fifteen carts 
for the use of the officer. The accused assaulted the peon and 
prevented him from seizing his cart. It was held that the 
foregoing rules had not the force of law, and that a public servant 
acting under thom was not acting in execution of his duty, and 
consequently that the accused was not guilty under this section, 
but only under Sect. 352; In re Rakhmaji, I. L. R. 9 Bom. 558. 

A warrant for the arrest of a person in execution of civil process 
should be signed in full by the officer issuing it, but if he only 
initials it, it is Btill the duty of the officer to whom it is entrusted 
to execute it, and an sasault on the officer executing it will fall 
under this seotion ; Emp. v. Jankt Prasad, I. L. R. 8 All. 2938. 


AspatLt wity Intent to Ourrace. 

Seot. 354. Assault with Intent to outrage the Modesty of a 
Woman.— Whoever assaults or uses criminal force to any 
woman, intending to outrage or knowing it to be likely 
that he will thereby outrage her modesty, shall be pun- 
ished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 
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Sect. 355. Assault with Intent to dishonour.— Whoever 
assaults or uses criminal force to any person, intending 
thereby to dishonour that person, otherwise than on 
grave and sudden provocation given by that person, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with 
fine, or with both. 

Note. 

Act VI. of 1864, Sect. 4, provides whipping as a punishment, 
in addition to any other which may be awarded, on conviction 
for a second offence under Sect. 354. 

Triable by a Presidency Magistrate or a Magistrate of the first or 
second class. A warrant shoul! dseuc in the firat instance, under 
Seet. 854; a summons under Sect, 355. Police officers may arrest 
without a warrant under Sect. 354, but not under Sect. $55. 
Defendants are hatlable. Offences under Sect. 854 are not 
compoundable, those under Sect. 355 are compoundable. 


Charge under Sect. 354. 


That you, on or about the day of , at , did 
assault (or use criminal furce to) & certain woman, to wit, C D, 
intending by such assault (or criminal force) to outrage the 
modesty of the said CD; and that you have thereby committed 
an offence punishable under Sect. 354 of the Indian Penal Code, 
and within, &c. 

Under Sect, 355 

That you, on or about the day of , at , did 
assault (vr use criminal force to) one C D, otherwise than on 
gtave and sudden provocation given by the said C D, intending 
by such assault (or criminal force) to dishonour the said C D, 


and that vou have thereby committed an offence punishable 
under Sect. 855 of the Indian Penal Code, and within, &. 


Evidence. 
The assault, or crinnnal force, must be proved as under the fore- 


going sections. Under Sect. 354, woman means a female buman 
being of any age, Sect. 10, ante, p. 25. There is no definition of 
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what is an outrage to female modesty. This will differaccording 
to the country and the race to which the woman belongs. Ina 
place where many women consider themselves as dishonoured by 
exposure to the gaze of strange males, a man radely thrasting his 
head into the covered palkee of a woman of rank, if she be a 
native, mav well he deemed av outrage to female modesty. Sach 
an act done to a European lady would not be of such a heinous 
nature. Nor, in the former case, would the act be so reprehensible 
as that of turning up the clothes of a femxle, whether in the 
public streets or elsewhere, without her consent. There is a great 
difference in the nature of offences of this kind, as may be gathered 
from the fact that, for a second offence, the offender may be 
punished with whipping; some may be almost harmless, while 
others are of the gravest description. In order to convert an 
indecent sssault upon a woman into an attempt to commit rape, 
the evidence mnat shew that he intended (if not interrupted) to 
complete the offence ; Emp. v. Shankar, I. L. R. 5 Bom. 408. 

The question as to what will dishonour a man will also much 
differ in various cases, and in all it will be a matter of fact to be 
proved, in most instances, solely by the oath of the complainant, 
unless the act be one which is universally admitted to be one 
causing dishonour. 

ASSAULT IN ATTEMPTING TO RTEAL OR CONFINE. 

Sect. 356. Assault sn attempting to steal.— Whoever assaults 
or uses criminal force to any person, in attempting to 
commit theft on any property which that person is then 
wearing or oarrying, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Sect. 357. Assault in attempting to cronfine.—Whoever as- 
sxults or uses criminal force to any person, in attempting 
wrongfully to confine that person, shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or with fine which may 
extend to one thousand Rupees, or with both. 

Beot. 858. See ants, p. 482. 
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Triable by any Magistrate. A warrant should issue in the fret 
tnstance. Police officers may arrest withoul « warrant. Defendands 
are not bailable under Sert, 356, but they are under Sect. 337° 
Not compoundabie. 


C harge ‘ 


That you, ou or about the day of , at » did 
assault (or use criminal force to) C D, in attempting to commit 
theft of certain property, to wit, a gold watch and chain, then 
being worn by the said C 1D; and that you have thereby oom- 
mitted an offence pumshable under Sect. 356 of the Indian Penal 
Code, and within, & 


Rewdence. 


Prove that the defendant attempted to rob, or wrongfally to 
confine, the complainant, and in such attempt committed an 
assault, &c. 


Kipvarpixa, Anpucrton, &c. 


Sect. 359 = Aidnaypny.—Kidnapping is of two kinds; 
kidnapping from British India, and kidnapping from 
lawful guardianship 


Sect 360 3 Arlnapping from British Intia.— Whoever con- 
veys any person beyond the limits of British India, 
without the consent of that person or of some person 
legally authorised to consent on behalf of that person, 
is said to kidnap that person from British India. 


Sect. 361. Awnapping from Lawful (ruardianship,.—Who- 
ever takes or entioes any minor under fourteen years of 
age if a male, or under sixteen years of age if a female, 
or any person of unsound mind, out of the keeping of 
the lawful guardian of such minor or person of unsound 
mind, without the consent of such guardian, is suid to 
kidnap such minor or peison from lawful guarcianship. 


Lzplanafwa.—The words “lawful guardian” in this 
section include any person lawtully entrusted with the 
eare or custody of such minor or other person. 
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Exception. —This section does not extend to the act of any 
person who in good faith believes himself to be the father 
of an illegitimate child, or who in good faith believes 
himself to be entitled to the lawful custody of such 
child, unless such act is committed for an immoral or 
unlawful purpose. 

Bect. 862. Abduction—Whoever by force compels, or by 
any deceitful means induces, any person to go from any 
place, is said to abduct that person. 

Sect. 368. Punishment for kidnapping.—Whoever kidnaps 
any person from British India, or from lawful guardian- 
ship, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

Sect. 364. Kidnapping or abducting in order to murder,— 
Whoever kidnaps or abducts any person, in order that 
such person may be murdered, or may be 80 disposed of as 
to be put in danger of being murdered, shall be punished 
with transportation for life, or rigorous imprisonment 
for a term which may extend to ten years, and shall 
also be liable to fine. 

Lllustrations. 


(a2) A kidnaps Z from British India, intending or 
knowing it to be likely that Z may be saocri- 
floed to an idol. A has committed the offence 
defined in this section. 

(b) A forcibly carries or entices B away from his 
home, in order that B may be murdered. 
A has committed the offence defined in this 
section. 

Sect. 365. Kidnapping, §c., in order to confine secretly. —Who- 
ever kidnaps or abducts any person with intent to cause 
that pereon to be secretly and wrongfully confined, shall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also 
be liable to fine. 
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Sect. 366. Kidnapping a Woman to compel Marriage, yo.— 
Whoever kidnaps or abducts any woman with intent 
that she may be compelled, or knowing it to be likely 
that she will be compelled, to marry any person against 
her will, or in order that she may be forced or seduced 
to illicit intercourse, or knowing it to be likely that sho 
will be forced or seduced ‘io illicit intercourse, shall be 
punished with imprisonment of cither description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

Sect. 367, Kudna pping, ea, tm orde. to ws fe ef fo Slavery, 
§¢.— Whoever kidnaps or abducts any person in order 
that such person may be subjected, or may be so disposed 
of as to be put in danger of being subjected to grievous 
hurt, or slavery, or to the unnatural lust of any person, 
or knowing it to be likely that such person will be so 
subjected or disposed of, shall be punished with imprison- 
ment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


Sect. 368. ('unceeling ai hi Taapped Porson. — Whoever 
knowing that any person has been kidnapped or has been 
abducted, wrongfully conceals or keeps such person in 
confinement, shall be punished in the same manner as if 
he had kidnapped or abducted such person with the same 
intention or knowledge, or for the same purpose, ¢.s that 
with or for which he conceals or detains such person in 
confinement. 

Sect. 369. Aadnappina, \ Way Child fo ateal Pr apery ty 
Whoever kidnaps or abducts any child, under the age of 
ten years, with the intention of taking dishonest.y any 
movable property from the porson of such child, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 


Triable by the Court of Seanion, with the exception of tue tinder 
See, 863, which are tria‘le ty the Court of Session, « Presidency 
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Magistrate, or a Magistrate of the first class. A warrant should 

tssue in the first instance. Police officere may arrest without a 

warrant. Defendants are not bailable. Not compoundable. 
Charge. 

That you, on or about the day of , at , did 
kidnap a certain person, to wit, C D, from British India or 
from lawfal guardianship, (or with the intention that such person 
should be murdered), and that you have thereby committed an 


offence punishablo under Sect, 363 (or 364) of the Indian Penal 
Code, and within, dc. 


Evidence. 


Undor these sections kidnapping is an offence irrespective of 
any intent with which it is committed. hb iduapping from British 
India consists in conveying a persou beyond its limits without his 
own consent, or that of his lawful guardian, without reference to 
tho intention with which that person 1s so conveyed. Kidnapping 
froin lawful guardianslip can only be committed im respect of 8 
minor or an insane person, but in this caso also iutention is 
not of the exsonce of the offence. To support a charge of kid- 
napping from lawful guardianship, it must be shewn that the 
accused fovk or enficed avay from lawful guardianship the person 
alleged to have been kidnapped; Rey, v. Neela Bebee, 10 W. R. 
Cr. 33; without consent of the guardian ; Ivey. v. Mohim Chuntder 
Gil, 16 W. R. Cr. 42. The conaent of the person kiduapped is 
immaterial under Sect. 361. 

The word “take” implies a bodily removal by the defendant, 
not necessanly by force, actual or constructive ; lug. v. Manhletow, 
Deara. C. C., p. 163 ; @ mere leading of a not unwilling child would 
be sufficient. “ Enticiug” is an act of tho defendant by which 
the person kidnapped is indaced of his own accord to go to the 
kidnapper. Tho meaus used tv entice need uot be deceitful ; Reg. 
v. Bhungeo Ahur, 2 W.R. Cr. 5; Reg. v. Suvkee, 7 W. BR. Cr. 86; 
they may be the expectation of a present, which is actually 
gratified ; or the common blandishinents of a lover; R.v. Twistle 
ton, 1 ler, 200; 1 Hawk. ¢. 16, a. 10. In abduction, however, 
the meaus must be either forcible or decvitful. 
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Abduction is not an offence under these sections, unless it be 
with one of the intents expressly provided againat. The intent 
with which the abduction took place must be specified in the 
warrant and charge, and be proved at the trial; In re Bidhumudi, 
6 Ben, L. R. App. 129; and 15 W. R. Cr. 4. It must also be 
shewn that thero was some force or deceit practised on the person 
abducted; Reg. v. Aomul Dase,2 W. R. Cr. 7. 

Theo genoral principles as to the principal offence involved in 
these sections are admirably laid down by Bramuell, B., in the 
case of Rey. v. Ollijicr, 10 Cox's Crim, Cases, p. 1404.— Tf a 
young woman leaves her father’s house without any persuasion, 
inducement, or blandishment held out to her by a man, ao that sho 
has fairly yot away from home, and then goes to him, although 
it may be his moral duty to return her to her pareuts’ custody, 
yet his not doing so is no infringement of this Act of Parliament, 
for the Act does not say he shall restore her, but only that he 
shall not take her away.” Sec, also, Reg. v. Necla Bebee, 10 W, 
R. Cr. 33.“ It 1s, however, equally clear that, if tho girl, acting 
under persuasion, leaves her father’s house, althoagh he is not 
present at the moment, yet if he avails himself of that leaving, 
which took place at his perauasion, that would be a taking 
her out of the father’s possession, because the persuamonu, would 
be the motive cause of her leaving. Ajrain, althongh she may 
not leave at the appointed time, and although he may not wish 
that she should hava left at that particular time, yet if, finding 
she has left, be avails himself of that to induce her to continue 
away from her father’s custody, in my judgment, he is also 
guilty, if his persuasion operated on her mind so as to induce her 
toleave.’ Ifa woman be forcibly taken away, and afterwards 
marned, or defiled with her own consent, it is within the pro- 
visions of these sections, for the offender 18 not to escape by hav- 
ing prevailed over the weakness of a woman whorn he originally 
got into lis power by such base means ; Fuluood’s Case, Cro. 
Car. 463; Swenden’sa Case, 5 St. Tr. 150; 1 ale, 660. And 
so, too, if she be taken away and married with her own consent, 
if this be effected by means of fraud, for she cannot be 
conadered, while under the influence of fraud, to be a free 
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agent; R. v. Wakefield, Lancaster Assizes, 1827. Where a girl 
was persuaded by the defendant to leave her father’s house 
and go away with him, without the father’s consent, and 
accordingly left her home alone by a preconcerted arrangement 
between them, and went toa place appointed, where she was met 
by the prisoner, and they then went away together, without the 
intention of returning ; this was held to be a taking of the girl 
out of the father’s possession, and certainly 1t would amount 
to an enticing ; Itg. v. Mankletow, Dears. C.C. 159. So, too, 
it would be a taking where the prisoner induced a girl to go 
with him and get married, although she returned after an hour 
and continued to live with her father, who knew nothing of 
what had happened, as the girl, after her marriage, could not be 
held to be in her father’s possession, although she was in his 
house, becuuse she was in the lawful possession of her husband, 
and never could be in the possession of her father in the same way 
as before; fleg. v. Baillie, 8 Cor'a Crom, Cases, 233. So, where 
the defendant, by concert with the girl, met her, and stayed 
with her away from ber father’s house for several nights, sleeping 
with hor 5; and the jury found that the father did not consent, 
and that the defendant knew that he did not, and that he took 
the girl away with hun in order to gratify his passions, and then 
let her return home,and uot with the intention of keeping ber away 
from her home permancutly, the conviction was held right ; Reg, 
ve Timmins, 1 Bell, COC. 276. Where a girl under sixteen was 
found in the streets by herself, and seduced away, it was held that 
sho was not taken out of the possession of her father, although he 
was living in the same place, and the girl was living with him ; 
Rey. ve Green, 0 Fo and Fy 274; see, also, Reg. v. Hibbert, 1, R. 
POC. C. isd in Calcutta, bowever, it has been ruled that the entice 
ing away of a girl playing in the public strects was a kidnapping 
from lawful guardianship ; Jeg. v. Mussamut Oozcerun, 7 WR. 
Cr. 08. So, too, if the kidnapping takes place while the girl 
is visiting a neighbour; Rey. v. (rovrouluss, 4 W. R. Cr. 7: 
Reg. ¥. Koordan Singh, 3 WLR. Cr. 15 but not if she has ron 
away from home in consequence of ill-treatment ; Reg. v. Guader 
Singh, 410 Cr. 6. A was indicted for fraudulently alluring C 
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out of the possession of her mother and stepfather, the latter having 
the lawful care of her, and B with being an accessory before the fact, 
C was sent by her mother to live with her grandmother. Instead 
of going there, she went to B's house, and did not return home 
when desired by her mother. After remaining with Ba month, 
she left with A, her paternal uncle, and was wurried to him 
without her mother’s knowledge. It was held that there was no 
evidence that the alluring was fraudulent, or that the girl was 
tukhen out of her mother's possession, and that the facts did 
not support the indictment, Reg. v. Burrell, I. & Cy 384, 
Where the accused knowing that a minor had left his home 
without the consent of his parents, and at the requeat of the 
kidnapper, undertook to convey the minor from a place in India 
to Ceylon, it was held that so long aa the process of taking the 
minor out of the keeping of lus lawful guardian contimued, the 
offence of kidnapping mht be abetted; Rey. v. Samia Kaundan, 
Lf ROY Mad, 178. 

It the offence be under Sect. 361, the child must be shewn to be 
under fourteenof a male, and under mxteen if a female, and it will 
be no defence to say that the accused did uot know the child was 
under the age, but thought he or she was over the specified age, 
unless he has substantial yroand for supposing that such 1 the 
fact, so as to bring the ease within Sect. 79 of the Penal Code, 
ante, p. 6); for it wax ruled in the case of Reg. v Olliyier, supra, 
that aman deis with uomarricd girl at log peril, aud in that 
case the fact that she had told him she was seventeen was held not 
toexcuse him. See, also, Jteg. v. Ituline, 1 F. and PF. 50, where 
Corhlurn, C.J, ruled to the same effect, and Iteg. v. Prince, I. BR. 
20.0.5. A child under ten yvars of age is prima facte subject 
to guardianship, and any one removing such child, without pormis- 
S100 properly obtamed, takes the mek of such act upon himself; 
and the fact of having omitted to enquire whether tho child bad 
& guardian or not 1s no defence; mp. v. Umsadbuhsh, I. L. R. 
3 unm, 178, 

Lawful Guardian.—The lawful guardian of » legitimate child is 
its father during his lifetime, except under Mabomedan law, where 
the mother 1 entitled to the custody of her sons up to seven years, 
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and her daughters up to puberty according to the Soonee schools, 
but only up to the age of seven years according to the Shiah 
school. After the death of the father or mother the lawful guar- 
dian must be ascertained by the law governing the class to which 
thecluld belongs A mother cannot have any right to the custody 
of her legitimate child adverse to that of the father. Ordinarily 
the custody of the mother 18 the custody of the father, and any 
removal of the children from place to place by the mother ought 
to be taken to be consistent with the night of the father as guar- 
dian, and not as a taking out of his keoping. Bat where a Hindu 
woman left her husband’s house, taking with her her mfant 
daughtor and went to the house of .A, and on the same day the 
daughter was marned to the brother of A without her father’s 
consent ; it was held that A was mghtly convicted of the offence of 
abetment of kiduapping , Mmp vs Prankrishna, I. L R 8 Cal. 969, 
The husband of au Hindu girl of fifteen im her lawfal guardian ; 
consequently, 1f her father removes her from her hasband’s custody 
without hie consent, he commits the offence of kidnapping from 
lawful guardianship ; /n re Dhuronedhur, 1.0 Ro Cal, 298, 

The mother of an illegitimate child 1s its proper and uatural 
guardian during the period of nurture , aud where the mother on 
hor death-bed ontrasts the care of such child to a persou who 
accepts the trust and maimtaims such clald, such person 1s law fully 
entrusted with the care of the minor, The explanation of the 
words “lawful gaurdian ” vv Sect 361 1s intended to obviate the 
difficulty the prosecution mght be put to in bemg boand to 
prove strictly in cases of abduction that the person from whom the 
minor had boen abducted was the guardian of such minor in the 
atrict legal acceptatiou of the word; Emp. v. Pomantk, 1.1. R. 
8 Cal 07) 

The fact that a betrothal, not amouuting to a marnage or 
transfer of guardianship, bas takeu place between the accused and 
the girl, 1s no answer to the charge, though 1¢ may dimimsh the 
heinousness of the offence; Rey. v. Gorvedoss, 4 WR Cr. 7; 
uor is any nearness of relation: an uncle may be convicted if he 
takes a minor niece from legal guardwmuship; Reg v. Afodhoo 
Paul, 3 Wikre 
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Under Sect. 363 a subject of an independent State is amenable 
to the British courts for the offence of kidnapping from British 
Todia, though, if the person so kidnapped were murdered boyoud 
our terntories, there would be no jurisdiction iu respect of the 
homicide ; Rey. v. Dhurmonarain, 1 WLR. Cr, 39, 

If the charge be framed under Sect. 364 or any of the following 
sections, the intent must be laid, und proved as laid, cithor dircetly 
or circumstantially. 

Where a procuress induced a married woman of tho ago of 
twenty to leave her husband, aud the facts shewed that the wife 
“had made her deliberate choice, aud was dctormiuced of her own 
free will toleave her husbaud, and become a prostitute in Calcutta,” 
the Calcutta High Court held that no couvietion could be sustains 
ed uuder Sect, 366, but that there waa quite sufficient evidence to 
convict the prover of enticaag uuder Sect. 198, “for whatever 
the wife’s secret inchnatious were, she would have had uo oppor- 
tunity of carrying them out had not the prisoner interposed”; Rag. 
ve Samotic, 1 WLR Cr, 45. Section 366 provides for acta, to 
which the woman 1s not at the time a consenting party, committed 
for the purpose of enabling thereafter force or fraud to be brought 
to bear upon the woman in order to bring about marriage or 
heit intercourse. 

Section 368 applies to a person who assists in concealing a kid 
vapped or abducted person, and not to the kidnapper; dey, v. 
Shehh Gower, 6 WR. Cr 17. Ttas not uecessary to prove that 
the person concealed was abducted by any particular persan, If 
there is proof of abduction haviag been committed, and that tho 
accused knew of it, that 1s sufficient, although & person charged 
with the abduction has been acquitted ; Rey. v. Amevr Daraz, 
4W.R. Cr. 3. 

Under Act VII. of 1871 (tho Indian Emigration Act), Sect. 71, 
apy person making a contract with any native of India, except 
under the provisions of that Act, for Inbour at any place beyond 
British Ludia, to which emigration 1s not authorized, shall be 
deemed to have committed the offeuce specihed in Sect. 863 of 
the Penal Code. A similar provision 1s also to be found in Mad, 
Act V.of 1566, Sect. 16. See, ulsv, the notes tu Sects. d7U and 371 
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for the provisions of 39 and 40 Vict. c. 49, in respect to offences 
under Sect. 367 committed in certain places out of British India. 


TRAFFICKING IN Homan Buincs. 


Sect.370. Buying, §-., any Person as a Slave. —Whoever 
imports, exports, removes, buys, sells or disposes of any 
person as a slave, or accepts, receives, or detains against 
his will any person as a slave, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fina, 


Sect. 371, Mabhitual dealing in Slaves.— Whoever habitually 
imports, exports, removes, buys, sells, traffics, or deals 
in slaves, shall be punished with transportation for life 
or with imprisonment of either description for a term not 
exceeding ten years, and shall also be liable to fine. 

Sect. 372. Selling any Minor sor purposes of Prostitution, &. 
—Whoever sells, lets to hire, or otherwise disposes of 
any minor under the age of sixteen years, with intent 
that such minor shall be employed or used for the purpose 
of prostitution or for any unlawful and immoral purpose, 
or knowing it to be likely that such minor will be 
employed or used for any such purpose, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

Seot. 373. Buying any Minor for purposes of Prostytution.— 
Whoever buys, hires, or otherwise obtains possession of 
any minor under the age of sixteen years, with intent 
that such minor shall be employed or used tor the 
purpose of prostitution or for any unlawful and immoral 
purpose, or knowing it to be likely that such minor will 
be employed or used for any such purpose, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

Sect. 874. Unkucful Compulsory Lalour.— Whoever unlaw- 
fully compels any person to labour against the will of that 
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person shall be punished with imprisonment of either 
description for a term which may extend to one year, or 
with fine, or with both. 

Offences under Sects. 370 and 371 are triable by the Cuurt of 
Session ; those under Sects. 372 and 378 by the Court of Session, 
a Presidency Magistrate, or a Magistrate of the firet class ; and those 
under Sect. 874, by any Magistrate, A warrant should issue in the 
frat instance. Police officers may arrest without a warrant, orcept 
wnder Sect. 370. Defendants are batlable under Sects. 370 and 374, 
Inst not under Sects. 371-373, Offences are not compoundable, except 
under Sect. 374. 

Evudence. 

Slawry.—A slave is a creature without any rights or status 
whatevor, who is, or may become, the property of anothor as a 
mere chattel, the owner having absolute power of disposal by 
sale, gift, or otherwise, over the slave without being rosponsiblo 
to any legal authority. In the Haat, there is a modified kiud of 
slavery, for children are purchased from their parents or 
strangers and are brought up as domestic servants, having little 
or no personal liberty conceded to them, and though they are not 
ordinarily sold, yet they are transforred from one membor ofa 
family to another, by way of gift. A person is treated as a 
slave if another asserts an absolute right to restrain his personal 
liberty and to dispose of his labour against his will, unless that 
nght is conferred by law, as in the case of a paront, guardian or 
jailor. Any person who, in any way, deals with another, as 
described in Sect. 370, with the intention that the person dealt 
with should come ander the power of another entirely and loso 
his own liberty of action against his will, would bring himself 
within the provision of this section; Emp. v. Ram Kuar, 1. L. 
R. 2. All, p. 725. Where, however, R, having obtained possession 
of D, a girl about eleven years of age, disposed of her to a third 
person, with intent that such person should marry her, and such 
person received her with that intent ,-—it wae held that R could 
not be convicted of disposing of D asa slave; 1b. But where § 
transferred to A for twenty-five rupees his rights in a girl of 
thirteen years of age, and in a document in which the transaction 
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was recorded, the girl was described as a vellati, a slave-girl 
purchased by 8 from P ,—it was held that A was guilty of buying 
the girl as a slave within the meaning of the section ; Amina v. 
Emp., I. L. R. 7 Mad. 277, 

By the 89 and 40 Vict. c. 46, 8. 1, it is enacted that “if any 
peraon, being a subject of Her Majesty, or of any Prince or State 
in India in alliance with Her Majesty, shall, upon the high seas, 
or in any part of Asia or Africa which Her Majesty may think 
fit to specify by any order in Council in this behalf, commit any 
of the offences defined in Sects. 867, $70 and 871” of the Indian 
Penal Code, “ or abet within the meaning of the said Penal Code 
the commission of such offence, such person shal] be dealt with, 
in respoct of such offence, or abetment, as if the same had been 
committed in any place in British India in which he may be or 
muy be found,” 

Section 2 provides for the application of this Act by order in 
Conncil to any futuro amendments of such sections. 

Soction 3 gives cortain powers to the High Courts with respect 
to issuing commiasions to obtain evidence of such offences. 

By an order in Council, dated the 30th April 1877, and publish- 
ed in tho London (Gazette, No. 24466, p. 3447, on the Ist June 
1877, it was provided that this Act should apply to the following 
parte of Asia and Africa :— 

(a) Tho territories of the Khan of Khelat and of the Sultan of 

Muscat in Mekran and Arabia. 

(Lb) The coasts of Beloochistan and of the Bunder Abbas districts 

and the shores of the Persian Gulf. 

(c) The coast of Arabia from Ras Mussendom to Cape Bab-el- 


Mandcb. 
(¢) The torritories of the following tribes near Aden, etz:— 
The Abdali. The Amir. 
The Foodli. The Subahi. 
Tho Akrabi. The Gafai. 
The Howshabi. The Oulaki. 
The Alawi. 


(e) The coast of Africa from Ras Sejarme to Delagoa Bay. 
(f) The territories of the Sultan of Zanzibar. 
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(9) The sea and islands within ten degrees of latitude and 

longitude from such coasts and shores respectively. 

Trafficking in Minors for Prostitution.—Under these sections it 
must be shewn that possession of the minor has been obtained under 
a distinct arrangement that the minor's person should be for some 
time completely in the keeping and under the control and direction 
of the party having the possession. The words “ buys” and “‘hires’ 
convey that meaning according to their ordinary acceptation, and 
giving them due effect, the associated words ‘‘ otherwise obtains 
possession” were not intended to do more than include other modes 
of obtaining the same kind of possession as that of a buyer or hirer. 
Complete possession and control of the minor’s person obtained 
by baying, hiring, or otherwise with the intent or knowledge that, 
by the effect of such possession and control, the minor should, or 
would afterwards, be employed or used for either of the purposes 
stated is what the section was intended to make punishable as an 
offence; Reg. v. Shath Ali, 5 Mad. H. C. Rep. 473. Therefore, 
where the prisoner met a girl eleven years old, in a street, and 
promised to give her a pice if she would gccompany him into an 
uninhabited house close by, and allow him to have sexual inter- 
course with her, and the girl went willingly, and they wore detected 
in the act, tho girl having gone out without permission, not 
having attained the age of puberty, and the evidence tending to 
shew that sho had not had sexual intercourse before, it was held 
that the prisoner had not committed any offence under Sect. 378; 
ib.; followed in Emp. v. Suhes Raur, I. L. BR. 21 Cal. 97, 

The offence is complete as soon as @ girl is purchased or sold 
with the knowledge or likelibood tbat she will be employed for 
the purpose of prostitution, although the point of time for such 
employment may be remote by reason of her physical incapacity 
for the act; Legul Remembrancer v. Karuna, I. DL. R, 22 Cal, 
164; and even although she does not as a matter of fact enter 
upon prostitution until years after she has attained maturity, or 
never enters upon such a profession at all ; Imp. v. Chanda, I. L. B, 
18 All. 24; but the intention must be that she should be employ- 
ed as a prostitute while a minor ; Legal Remembrancer v. Karuna ; 
following Bmp. v. Ramanna, I, L, B. 12 Mad, 278. 
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It is not necessary, however, that present possession of the 
child should be given up; any disposition or dedication between 
two parties, by which one gives up a gir) to a life of prostitution, 
comes within the section, although the girl may remain with the 
person who disposes of or dedicates her; Reg. v. Jatli Bhaivin, 
6 Bom. H.C. Rep. (C.C.69, Thus, the dedication of a minor girl, 
under tho age of sixteen years, to the service of a Hindu temple, 
by the performance of the she) ceremony, where it was shewn 
that it was almost invariably the case that girls so dedicated led a 
life of prostitution, was held to be a disposing of such minor, 
knowing she would be likely to be used for the purposes of pros- 
titution; 1b.; Jtey. v. Arunachellam, I. L. R. 1 Mad. 164; see, 
also, Wmp. v. Basava, J. Lb. R215 Mad. 75. So, too, where girls 
were disposed of and registered as dancing-girls of a pagoda for 
the purpose of being brought up as such, ‘‘ it being abundantly 
proved that girls so sold and so registered are brought up as 
prostitutes, and that oue principal purpose of such a transaction 
was that they should be so brought up"; Ae parte Padmavats, 
§ Mad. H.C. Rep. 415. Tn this case, however, there would seem 
to have been a regular sale, Where a dancingegirl of a temple, 
falsely styling heraclf the mother of another girl (a minor), 
apphed that this girl should be appointed in her place, and the 
templo authorities ordered thut sho should be entored in the pay 
abstract hike other daucing-girls, there is primi facte evidence of 
the disposal of a minor with the knowledge that she would 
be employed for immoral purposes; Srinivasa v. Annasami, 
I. 1, R, 1S Mad, 41; see, aleo, Hemp. v. Tappa, I. L. R. 16 
Bom. 73. 

Prostitution is uot the essential condition or the necessary con- 
sequence of the adoption of a daughter by a dancing-girl, but it 
is av incident due to social influence; Venku v. Mahalinga, I. L, 
R.11 Mad. 393 ; nor is prostitution the necessary result of teach- 
ing » girl singing ; KAubchund v. Beram, J. 1. R.13 Bom. 150. 
The adoption of a daughter by a dancing-girl is no offence if 
she is to be brought up asa daughter, although she may have 
her choice when she attains her age of following the profession 
of a prostitute, or marrying ; but if she is adopted m order to 
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follow the profession as a minor, it is an offence; Bmp. v. Ram- 
anna, I. L. B. 12 Mad. 278. 

Where a certain person, falsely representing that a minor girl 
of a low caste was a member of a higher one, induced a member 
of such higher caste to take her in marriage, and to pay money 
in the full belief that soch representation was true,—it was held, 
that such person could not be convicted under Sect. 372 or Sect. 373 
inasmuch as although it was doubtful whether the marriage waa 
valid or not under Hindoo law, yct the object of the accused was 
to dispose of the girl for the purpose of marriage and not for 
prostitution ; Reg. v. Dabee Singh, 7 W. BR, Cr. 55; Emp, v. Srs 
Lal, 1. L. #. 2 All. 694, 

Forced Labour.—The impressmeut of carts for the use of a 
forest settlement officer, under executive orders of Government, 
which have not the force of law, is au offence under Sect, 374; 
In re Rakhmajt, I. 1. BR. 9 Bom. 558. Whero a person has 
induced another to consent to work for him on certain torms, ho 
does not unlawfully compel him to labour when he insists that 
the work shall be done ; Madan v. Emp, 1. L. RB. 19 Oal. 572. 

SeExtaAl Orresces. 
Rare. 

Sect. 375. Rape.—A man is said to commit “ rape,” 
who, except in the case hereinafter excepted, has sexual 
intercourse with a woman under circumstances falling 
under any of the five following descriptions :— 

Firstly. Against her will. 

Secondly. Without her consent. 

Thirdly, With her consent, when her consent has been 
obtained by putting her in fear of death or of hurt. 

Fourthly. With her consent, when the man knows that 
he is not her husband, and that her consent is given 
because she believes that he is another man to whom 
she is or believes herself to be married. 

Fiftily, ‘With or without her consent, when she is under 
twelve years of age. 

Erplanation.— Penetration is sufficient to constitute the 
sexual intercourse necessary to the offence of rape. 
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Beception—Sexual intercourse by a man with his own 
wife, the wife not being under twelve years of age, is 
not rape. 

Sect. 376. Punishment for Rape.—Whoever commits rape 
shall be punished with transportation for life or with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Act VI. of 1864, Sect. 4, permits whipping to be added to 
above punishment on second conviction for rape. 

Triable by the Court of Session. A warrant should tssue in the: 
fost instance. Police officers may arrest without a warrant. Defend- 
ants are not bailable. If, however, the sexual intercourse was by 
& man with his own wife, then a summons should issue tn the first 
inalance; police officers may not arrest without a warrant; and 
defendants are bailable. Not compoundable. 

Charge. 

That you, ou or about the day of » at , did 
commit rape ou one C I); and that you have thereby committed 
an offence punishable under Sect. 376 of the Indian Penal Code, 
and within, &c. 

Evidence, 

Soction 375 now appears as altered by Act X. of 1891, Sect. 1. 

Under the English law, if it bo proved that the defendant is 
under the age of fourteen years, he must be acquitted, whatever 
tho nature of the evidence against him may be; for a boy under 
tho ago of fourteen years is presumed by that law incapable of 
committing a rape; | Hale, 630. There is no provision of a similar 
naturo in the Penal Code, and, therefore, as far as legislative 
enactment goes, any male, above the age of seven, may be con- 
victed of this offence, though it is necessary for the prosecu- 
tion to prove in each case that the acoused has attained the full 
state of puberty; Emp. v. Gopala, B. BR. 16th July 1896. An 
opinion was expressed in former editions of this work that it was 
very doubtful whether a boy who bad not attained the full state 
of puberty could be convicted ofan attempt to commit rape, 
(although the strict interpretation of the two illustrations to Sect. 
511 would scem to point to the opposite conclusion, provided the 
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accused at the time of the attempt was physically in a state to 
effect some penetration) because the power to have full connec 
tion is so much of the essence of the offence that it would be 
difficult to say that a child who was physically unable to commit 
the full offence had “ attained sufficient maturity of understanding 
to judge of the nature and consequences of his conduct on that 
occasion,” so as to be guilty of committing the attempt. This 
opinion has since received judicial confirmation in Fmp. v. Gopala 
(supra), where it was held that a person physically incapable of 
committing the offence of rape cannot be found guilty of an 
attempt to commit that offence. A person, however, proved to 
have the power of erection must be presumed to bo physically 
capable of committing rapo; shud. A husband and a boy under 
the age of puborty may, however, bo principals in the second 
degree, and be punished for aiding and abetting ; 1 Hale, 620, 
689; R. v. Eldershaw, 8 C. and P. 396; and if the husband of 
a woman abetted the commission of rape upon her and was 
present when the offence was committed, he would under Soct, 
114 be deemed to have committed the principal offence. See, 
also, Lord Audley’s case, 3 State Trials, 401, 

A man may commit a rape upon his wife if sho be under the 
age of twelve years. In »® country where marriages among 
Mahomedans and Hindoos are usually contracted before the age of 
puberty, it is necessary to prevent men from prematurely taking 
advantage of their marital rights, although, in most instances, as 
the wife resides with her relations till she is old enough to go 
home to her husband, their protection is sufficient. 

The final act must be against the will of the woman. It is no 
excuse that she consented at first, if the offence was afterwards 
committed by force against her will; nor is it an excuse that she 
consented after the fact; 1 Hawk. c. 16, s. 7; nor does the 
cessation of a genuine resistance amount to consent; Reg. v, 
Akbar Kazee, 1 W. R. Cr. 21. Even that the woman was a 
common where, or the concubine of the ravisher, is no excuse; 
1 Hale, 729; although auch circumstances should operate strong- 
ly with the jury against the probability of the fact that cotnection 
was had with the woman against ber consent; and if a woman 
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denies that she has voluntarily had connection with the prisoner 
prior to the alleged offence, evidence to prove such prior connec= 
tion is admissible on his behalf; Reg. v. Riley, 18Q. B. D. 481. 

Or without her consent. If the connection took place while 
the woman was drunk, the liquor having been given her by the 
defendant (although only for the purpose of exciting her), it is 
rape; Reg. v. Camplin, 1 Den. C. C. 89. Or if the connection 
was with a woman of weak intellect, incapable of distinguishing 
right from wrong, and the jury found she was incapable of giv- 
ing consent, or of exercising any judgment upon the matter, and 
that (though she made no resistance) the defendant had carnal 
knowledge of her by force, and without her consent, that is a 
rape; Reg. v. Fletcher, 2B. and M. C. C.63. In another case, the 
prosocutrix was un idiot girl. The prisoner admitted having had 
connection with her, but alleged consent. The girl was capable of 
recognising and describing the prisoner, but there was no cvidence 
against him but the fact of connection and the imbecile state of the 
girl, It was hold that, notwithstanding tho girl was an idiot, 
there must he some evidence that the act was without her consent, 
and, therefore, thore was no evidence to go to the jury; Reg. v. 
Fletcher, L. BR. 1 C. 0. 89; 12 Jur. N. 8. 505. In a third case, 
the two cases just cited wero referred to and the ruling in the 
former ove upheld, the judge remarking that they did not think 
the Court in the second case intended to depart from the rule laid 
down in the first one, but that the apparent divergence arose from 
tho amount of idiocy iv the second being much elighter than in 
tho first case ; Reg. v. Barratt, L.R.2 ©. C. 81. See also, ante, 
p.99. Ifthe woman submit to criminal intercourse in the bond fide 
belief that she is being treated medically, sho canuot be said to 
consent ; Iteg. v. Carr, 4 Cow's Crim. Cases, 220 ; Reg, v. Flatlery, 
2 Q. B. D, 410. 

Or, with her consent, whore that consent has Leen obtained through 
Soar of death or hurt. 

Or, with her consent, when the man knows he is not her husband, 
and that her consent is given because she believes he is another man to 
whom she te or believes herself to be married. In England it was 
doubtful antil 1865 whether this was a rape, but by the 48 and 
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49 Vict. c. 69, s. 4, it enacted that a person so acting shall be 
deemed to be guilty of rape. In India, however, whore, after 
the marriage-contract has been entered into, the parties do not 
see each other for a long space of time, it was from an earlicr 
period considered necessary to protect women from tho fraud of 
licentious men, and also to afford protection to a man who has 
Connection with a woman to whom ho believes he has been 
married in youth. 

Or, with or without her consent, when she is under doelva yeara 
of age. In this case, the age of tho girl must be strictly proved. 
Where the offence was committed on tho Sth of Febraary 1832, 
and the child’s father proved that on his return homo, after an 
absence of a few days, on the 9th of February 1822, he found the 
child bad been born, aud was told by the grandmother that she had 
been born the day before, and the register of baptisin showed that 
the child had been baptised on the 9th February 1822,—thia evi- 
dence was held uot tu be sufficient to prove the child to be under 
10 vears of age, Rev. Wedge, 5 Cand P. 298. Asa girl under 
twelve years of age cannot consent toa man having couucction with 
her, so it has been held that the consent of a yirl uudor that age 
to un attempt to have carnal knowledge of her is no answer to an 
indictment for such an attempt ; Itey. v. Reale, 12 Jur. N.S. 12, 

On a charge of rape, the fact that shortly after the commission 
of the crime the prosecutrix made a complaint relating to it, 
together with the circumstances under which and the torms in 
which she made it, may be givon in evidonce as relovant facts, 
But if, without making a complaint, she merely said she had 
been ravished, that is not relevant as conduct, though it may be 
relevant as a dying declaration, or as corroborative evidence ; 
Indian Evidence Act, 1872, Sect. 8, Jl. 7. 

A dying declaration of a deceased person is evidence in a caso 
of rape; Reg. v. Bissurunjun Mookerjee, 6 W. ht. Cr. 75; 
1 Madras Jurist, 368. This decision has been affirmed by legis- 
lative authority in the Indian Erulence del, 1872, Seet, $2, Ill. a, 

An indecent assault upon a woman does not amount to an 
attempt to commit a rape, unless the Court is satisfied that there 
was a determination in the accused to gratify his passion at all 
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events, and in spite of all resistance ; Emp. v. Shankar, I. L. R, 
& Bom. 403. 
UnwaturaL OPFrENces. 


Sect.377. Unnatural Offences.—Whoover voluntarily 
has carnal intercourse against the order of nature with 
any man, woman or animal, shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 


Eeplanation.—Penetration is sufficient to constitute the 
carnal intercourse necessary to the offence described in 
this section. 

Act VI of 1865, Sect. 4. Whipping may be added as a 


punishment on a conviction for a second offence. 


Triahle by the Court of Session. A warrant should issue in the 
first instance, Police officers may arrest without a warrant, Defend 
ants are not butlalls, Nol compoundable, 

Evulence. 

The evidence is the same asin rape. There are, however, two 
exceptions ; first, that itis not necessary to prove the offence to 
have been committed aguinst, or without, the cousent of the person 
upon whom it 1s perpetrated ; and, secondly, both agent and patient 
(if consenting) are equally guilty. A married woman who consents 
to her husband's committing an unnatural offence with her, is an 
accomplice, aud, as such, her evidence requires corroboration under 
English law, although couseut or noueconsent is quite immaterial 
to the offence; Rog. v. Jellyman, 8 C. and P. 64. If it be 
committed ou a child under seven, the agent is guilty only; if ou 
one between seven aud twelve, the agent is guilty only, unless the 
patient is wufficiently matured in understanding to be able to 
comprehond the nature of the offence; see the case of Reg. v. 
Allen, 18 L. J. N.S. MC. 72, 

Where the defendant forced open a child's mouth and pat in 
his private parts, and proceeded to the completion of his lust, the 
judges were of opinion that this did not constitute the offence of 
sodomy; R. v. Jacobse, B. and RB. 881. 
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CHAPTER XVII. 
Orrexces agarnet PRopzety. 
MIsSaPrROPRIATION OF PROPERTY. 
THrrt, 


Sect. 378. Tiheft.—Whoever, intending to take dis- 
honestly any moveable property out of the possession of 
any person without that person’s consent, moves that 
property in order to such taking, is said to commit 
theft. 

Esplanation 1.—A thing so long as it is attached to the 
earth, not being moveable property, is not the subject of 
theft; but it becomes capable of being the subject of theft 
as soon as it is severed from the earth. 

Leplunation 2. A moving effected by the same act 
which effects the severance, may be a theft. 

Explanation 3.—A person is said to cause a thing to 
move by removing an obstacle which prevented it from 
moving, or by separating it from any other thing, as 
well as by actually moving it. 

Ezplanation 4.—A person who by any means causes an 
animal to move, is said to move that animal, and to 
move everything which, in consequence of the motion 
so caused, is moved by that animal. 

Keplanation 5. -The consent mentioned in the definition 
may be expressed or implied, and may be given either 
by the person in possession, or by any person having for 
that purpose authority either express or implied. 


Ttluatrationa, 


(a) A cuts down a tree on Z’s ground, with the inten- 
tion of dishonestly taking the tree out of Z’s 
possession, without Z’sconsent. Here, as soon 
as A has severed the tree, in order to such 
taking, he has committed theft. 
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(b) A puts a bait for dogs in his pocket, and thus 
induces Z’s dog to follow it. Here, if A’s 
intention be dishonestly to take the dog out of 
Z’s possession without Z’s consent, A has 
committed theft as soon as Z’s dog has begun 
to follow A. 


(-) A meets a bullock carrying a box of treasure. 
He drives the bullock in a certain direction, in 
order that he may dishonestly take the 
treasure. As soon as the bullock begins to 
move, A has committed theft of the treasure. | 

(7) A, being Z’s servant, and entrusted by Z with 
the care of Z’s plate, dishonestly runs away 
with the plate, without Z’s consent. A has 
committed theft. 

(:) Z, going on a journey, entrusts his plate to A, 
the keeper of a warehouse, till Z shall return. 
A carries the plate to a goldsmith and sells it. 
Here the plate was not in Z’s possession. It 
could not therefore be taken out of Z’s posses- 
sion, and A has not committed theft, though he 
may have committed criminal breach of trust. 

(f) A finds a ring belonging to Zon a table in the 
house which Z ocoupies. Here the ring is in 
Z's possession, and if A dishonestly removes it, 
A commits theft. 

(y) A finds a ring lying on the high-road, not in the 
possession ofany person. A, by taking it, com- 
mits no theft, though he may commit criminal 
misappropriation of property. 

(h) A sees a ring belonging to Z lying on a table in 
Z's house. Not venturing to misappropriate 
the ring immediately for fear of search and 
detection, A hides the ring in a place where it 
is highly improbable that it will ever be found 
by Z, with the intention of taking the ring 
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from the hiding-place and selling it when the 
loss is forgotten. Here A, at the time of first 
moving the ring, commits theft. 

(i) A delivers his watch to Z, a jeweller, to be regu- 
lated. Z carries it tohis shop. A, not owing 
to the jeweller any debt for which the jewel- 
ler might lawfully detain the watch as a 
security, enters the shop openly, takes his watch 
by force out of Z’s hand and carries it away. 
Here A, though he may have committed ori- 
minal trespass and assault, has not committed 
theft, inasmuch as what he did was not done 
dishonestly. 

()) If A owes money to Z for repairing the watch and 
if Z retains the watch lawfully as a security 
for the debt, and A takes the watch out of Z's 
possession, with the intention of depriving Z of 
the property asa security for his debt, he com- 
mits theft, inasmuch as he takes it dishonestly 

(4) Again, if A, having pawned his watch to Z, takes 
it out of Z’s possession without Z's consent, not 
having paid what he borrowed on the watch, he 
commits theft, though the watch is his own 
property, inasmuch as he takes it dishonestly. 

(!) A takes an article belonging to Z out of Z's pos- 
session, without Z’sconsent, with the intention 
of keeping it until he obtains money from Z as 
a reward for its restoration. Here A takes 
dishonestly ; A has therefore committed theft. 

(m) A, being on friendly terms with Z, goes into Z’s 
library in Z's absence, and takes away a book 
without Z’s express consent, for the p 
merely of reading it, and with the intention of 
returning it. Here it is probable that A may 
have conoeived that he had Z’s implied eonsent 
to use Z’s book. If this was A’s impression, 
then A has not committed theft. 
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(n) A asks charity from Z’s wife. She gives A money, 
food, and clothes, which A knows to belong to 
Z, her husband. Here it is probable that A 
may conosive that Z’s wife is authorised to 
give away alms. If this was A’s impression, 
A has not committed theft. 


(o) A is the paramour of Z’s wife. She gives A valu- 
able property, which A knows to belong to her 
husband Z, and to be such property as she has 
no authority from Z to give. If A takes the 
property dishonestly, he commits theft. 


(p) A in good faith, believing property belonging to 
Z to be A's own property, takes that property 
out of B’s possession. Here, as A does not take 
dishonestly, he does not commit theft. 


Sect. 379. Punishment for Theft,—Whoever commits 
theft shall be punished with imprisonment of either 
description for a term which may «\,"y 3 pashree years, 
or with fine, or with both. ‘en iar of Z's 

rote. ed theft, th 

Section ¢5 provides for an increase of pu al breach , a second 
offence, , Lat b 

Act VI. of 1864. By Sects. 2 and 3 whipping may be substi- 
tuted as a punishment for a first, and either substituted or added 
for a second offence, 


Triable by any Magistrate, Awarrant should issue in the first 
instance. Police offcera may arrest without a warrant. Defendants 
are uot builable. Not compoundable, 


Charge, 
That you, the said A B, on or about the day of ; 
at » did commit theft of one gold watch, the moveable 


property of one C D, and that you, the said A B, have thereby 
committed an offeuce punishable under Sect. 879 of the Indian 
Penal Code, and within, &o. 
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Evidence. 

Under English law, larceny or theft is the felonious stealing, 
taking apd carrying away of goods which are the property of 
another, and in order to convict of larceny it is necessary to prove 
that the prisoner moved certain moveable property not his own 
with intent to steal it. Under the Penal Code theft is the 
moving of moveable property with the intention of dishonestly 
taking that property out of the possession of another person without 
his consent. The offences are in the main the same, though there 
is a difference in their description, inasmuch as in England stolen 
property is described as beiug the property of some one, and in 
Tadia, tn the posaceswn of some one; but there are cases which will 
be referred to hereaftor, in which an act, which is larceny in 
England, is not theft in India. The charge here given is in the 
form provided in the schedule to the Criminal Procedure Code, 
with the addition of the words “ the property of,” by which notice 
is given to the prisoner of the person against whom it is alleged 
that the taking was dishonest. 

The property stated in the charge should be proved as Inid, or 
else the charge should be amended; for although, according to the 
forms of charges given in the schedule to the Criminal Procedure 
Code, all that is necessary is to vharge an accused person with 
theft on a certain day without stating of what or from whom, yet 
it has always been beld that au accused is entitled to full informa- 
tion of the offence with which ho is charged, and it certainly 
might interfere with his defence if he was not distinctly informed 
of the person from whom, and the articles he was alleged to have 
stolen. It is not necessary for the prosecutor to prove the theft of 
all the things laid in the charge; it will bo sufficient to shew that 
some have been taken. Goods may be described by the name they 
are known in trade; as, for instance, a set of new handkerchiefs 
in the piece may be described as so many handkerchiefs, though 
they are not separated from each other, if the pattern designate 
each, and they are considered in trade as so many handkerchiefs; 
BR. v. Nibbs, &. and B. 25. Coin may be described as so much 
money. Ingots of tin, or bars of iron, may be described as so 
many pounds weight of tin or iron; but when an article has 


464 THEFT. [cHaP. xvn. 


obtained in common parlance a name of its own, it would be wrong 
to describe it by the name of the material of which it is com- 
posed; Reg. v. Mansfield, 0. and Mar. 140. A charge of theft of 
live animals need not state that they were alive, because the 
law will presume them to be so, unless the contrary be stated; 
but if, when stolen, the animals were dead, that fact should be 
stated; R.v. Edwards, R. and R. 497; BR. v. Halloway, 1 C. and 
P, 128; unless the animal have the same appellation when 
dead as it had when alive, and it make no difference to the 
charge whether it were alive or dead; 2. v. Puckering, 1 Mood. 
C. 0. 242. 

The things stolen must be moveable property, as defined by 
Sect, 22; see ante, p. 30. A boat may be the subject of theft, 
for although, for some purposes under the Penal Code, it is 
classed with a house, it does not therefore cease to be moveable 
property; Rey. v. Mehar Dowalia, 16 W. R. Cr. 63. Anything 
which is attached to the earth, not being moveable property, is 
not the subject of theft ; but it becomes capable of being the 
subject of theft as soon as it is sovered from the earth. Salt, 
which has been collected from a swamp where it had crystal- 
lized, is moveable property ; Reg. v. Tamma, I. L. R. 4 Mad. 228. 
So in England, larceny cannot be committed of corn, grass, 
trees, and the like, which adhere to the freehold, or of lead or 
other things attached to a house, and the severance of these 
things was, and in many cases still is, only a trespass; but if the 
owner or a stranger sever them, and another man come and steal 
them, or if the thief sever them at one time, and at another time 
come and take them away, so that the asportation cannot be 
looked upon merely as a continuance of the severance, it is 
larceny ; Inet. 109; 1 Hale, 510; Rey. v. Townley, L. R.1 C. C, 
$15. Explanation 2 and Illustration (a) alter this principle of 
English law and make it theft, if a man with the intention of 
stealing anything attached to land or a house, only severs it and 
then leaves it where it fell. A man who removes earth forming 
a portion of the soil is not guilty of theft ; Zeplanation 1 refers to 
things which are attached to the earth, and not to earth itself; 
Emp v. Kotayya, I. L. BR. 10 Med. 235 ; but this case has been 
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dissented from iu Bombay, and an accused convicted of theft for 
carting away earth; Amp v. Shicram, I. L. BR. 15 Bom. 702, 
Persons may be convicted of mischief in cutting down a tree fixed 
to the freehold, and then for subsequently stealing the tree so 
eat down ; Reg. v. Narayan Krishna, 2 Bom H.C. Rep. 393; Emp. 
v. Krishna, B. R. 10th January 1889, But a prisoner cannot be 
convicted of mischief iv killing a buffalo, aud then of thoft in 
taking away its carcase ; Reg. v. Sahrai, 8 W. R. Cr. 31. 

The property stolen must have beeu in the possession of some 
une ; theft cannot be committed of property in the possession of 
no one ; it caunot be committed in respect of wild animals ; Reg. 
v. Shickle, L. R.1C. C. 158; though it may of the same animals 
when caught and iu confinement. Fish in a running stream are 
not the subject of theft, although the prosecutor may have the sole 
rygbt of fishing in that part of the stream in which they are, for 
it is inanifest that the fish come and go of their own accord, and 
it is mere accideut whether a particular tish ia within the bound. 
ary of the prosecutor's rights or not ; Hurtmoti Muddock v. Deno- 
nath Malo, YW. RB. Cr. 875 Bhusun Parut v. Denonath Banerji, 
20 W. Ror. 15; Reg. v. Reva Pothadu, 1.1L. B.S Mad. 800 ; Bhagi- 
ram vy. Alar, 1, 1. Ro 1S Cal. 388; nor are fish in an ordinary 
irrigation tank ; J... BR. o Mad. 391, n.; nor fish in a private tank 
fed by natural streams at atime wheu the floods are high and tho 
fish can leave it at avy tume ; Mayaram vy. Nichala, I. DL, R. 15 Cal. 
402, but fish in au enclosed tank belonging to the proscoutor are 
the subject of theft; Amp. v. Shatk Adam, I. L, R10 Bom. 198; 
and xo are fish in a private tank supplied by natural streams ats 
time when they are restrained of their liberty, aud subject to the 
will of the owner of the tank ; Mayaram v. Nichala, ubi supra, 
Such fish are “practically in the power and dominion of the 
prosecutor ”; Reg. v. Shickle, ubi supra. The possession must be 
that of the prosecutor either personully or by his wife, clerk or 
servant ; and if in their possession, the possession must have been 
on his acconnt. Possession of wood by a forest inspector, who is 
a servant of Government, is the possession of Government, and a 
dishouest removal of it, without the payment of the necessary feos, 
even with the servant's consent, is theft ; Reg. v. Hanmunta, J. L. B. 

BY Pc 
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1 Bom. 610. Sowhere a swamp, the property of Government, had 
been surrounded by guards to prevent salt being taken from it, the 
taking of salt spontaneously produced, without the authority of 
Government, amounts to theft; Reg. v. Zamma Ghantaya, I. L. B. 
4 Mad, 228. The taking of property belonging to a firm from one 
of ite servants, by a member of the firm, is not theft, although it 
be against the will of the servant, because the possession of the 
servant is in law the possession of each member of the firm ; 
Kiamudden v. Allah Buksh, 6 Ben. L. R. App. 133 and 15 W. R. 
Cr. 51; nor is the removal of property by one of two joint 
owners, unless the removal be a dishonest removal ; Virankutt? v. 
Chiyamu, I, Ll. R. 7 Mad. 557. There is uo need to prove 
whore the stoleu property is, or whether in fact it is the property 
of any one. But theft canuot be committed in respect to a thing 
of which the prosecutor has given up both possession and property, 
Thus, if a man digs up the carcase of a bullock, which the owner, 
suspecting to have been poisoned, caused to be buried, he cannot 
be convicted of thett; Mad. H. (. Ruling, oth February 1869 ; 
6 Mad. UC. Rep, App. 86. See, also, Emp. v. Bandhu, I. L. It. 
8 All. 51, which was the case of receiving a bull which had been 
sot at large at the tine of performing funeral ceremonies ; aud 
Emp. v. Nihal, f. L, ih. 9 All. 848, followed in Romesh v. Hiru, 
T.0. Ro? Cal. 852. A bull dedicated to the idol in a particular 
temple and allowed to roam at large is not res nullius, but the 
ownership 1s primd jarw in the trustees of the temple; Bmp. v. 
Nalla, 1.1L. R11 Mad. 145, which doeg not impeach Emp. v. 
Bandhu ; Romesh v. Hiru, abi aupra, 

The smallest amount of moving will satisfy the requirements 
of the term © move.”’ Taking goods out of the chest and laying on 
the tloor is sufficient, if it be with the intent to steal them ; Reg. 
v. Sempaon, Aci, 31. so is the removal of a cask frum one end 
of uw waggon to another; Reg. v. Walsh, 1 Mood. C. C. 14. 
A letter bemy found in the pocket of a postman who ought to 
have delivered it, he giving an untrue reason for not haviog 
delivercd it, is a sufficient moving, if be intended to steal it ; Reg. 
v. Pognion, 8 Jur, N.S. 1218, aud L. and C. 247. And where the 
accuved drow a book from the iuside pocket of the prosecutor's 
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coat, about an inch above the top of the pocket; but whilst the 
book was still about the person of the prosecutor, the prosecutor 
put up his hand suddeuly, upou which the accused let the book 
drop, and it fell into the prosecutor's pockct,—-this was considered 
a sufficient asportation ; Req. v. Thomeon, 1 Mood. C.C. 78. But 
where there is any attachment, as a string fastening goods to a 
counter, the mere moving of the goods is not sufficient; Anon. 
2° Fast, P. (. 556; BR. vy. Wilkinson, 1 Hale, 508. In these cases 
there would be au attempt to commit theft under Sect. 511. 

Tho property must be taken dtshonestly, ¢. ¢., with the iutention 
of depriving the possessor of the possession of it, or, in the words 
of the Code itself, with the ‘iutention of causing wrongful gain 
to one person or wrongful loss to another person.” It is not 
sufficient that all the physical acts necessary to coustitute thoft 
be present , to these must be added the dishonest iutention, and 
the jury or magistrate must find that thore was such intention, 
or the accused cannot be convicted ; Reg. v. Farnhorouyh { 1895), 
2 Q. B, 484. The intention may, however, and, in most cases, 
munt, be inferred from all the surrounding circumstances, as it 
ig impossible to judge of what is passing iu a man's mind, 
except by what he dova and says, The taking of almost valucless 
pods from a tree stauding on Goverument ground 18 not thoft; 
Reg. v. Kasya lin Raoji, 5 Bom. H.C. Rep. CoC. 35. Where an 
accused charged with murder tovk # boat from a place where it 
had been secured by the owner, in order to escape pursuit, and, 
after proceeding for sume distance iu it, abandoned it, it was held 
that, as it was evidently not his intention to convert it to his 
own use, or cause wrongful loss to the owner, he could not be con- 
victed of theft ; Adu Shihdar v. Emp, J 1. BR. 11 Cal. 638, 

If the taking be dishonest, it will be theft, even though the 
accused did not intend to retain the thing permanently. Sve 
Iustration (1), ante, p. 46]. A person who seizes the boat of u 
rival ferryman in order to preveut him carning fees for transport- 
ing passengers, and in order to increase his own, is guilty of 
theft of the boat; Emp. v. Nagappa, I. lL. B. 15 Bom. 344. 
Where the accused loosed cattle which were in a pen belonging 
to their owner, aud removed them to the pound in order to share 
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with the pound-keeper the fees which would have to be paid 
to release them, it was held that this amounted to theft; Paryag 
v. Arju Mian, I. L. R, 22 Cal. 189. 

If there be a dishonest intention, there may be a theft of goods 
in the possession of another, even although the goods be the 
property of the taker; Rez. v. Wilkinson, R. and R. 470; or the 
taker be part-owner ; thus, where a member of a benefit society 
entered the room of the person with whom a box containing the 
funds of the society was deposited, and took and carried it away, 
the baillee being answerable to the society for its safe custody, 
this was holden to be larceny; FR. v. Bramley, R. and R, 478; 
Reg. v. Webster, L. and C. 77; Virankuttt v. Chiyamu, I. L. R. 
7 Mad. 557; Emp. v. Ponnurangam, I. L. R. 10 Mad. 186, 
If property be lawfully in charge of a police constable, and the 
owner furtively takes it out of the possession of the constable, 
he may be convicted of theft, as the constable has a special 
property therein im respect of the lawful purpose for which it was 
in hig possession; Emp. v. Sheikh Hussatn, B. R. 8th Septemior 
1887. Act XXI. of 1860, Sect. 11, specifically provides that a 
member of a literary, &c., society established under that Act, 
committing theft, &c., of the property of the society, may be 
punished as if ho wore notamomber. Where a distress has been 
made on crops for reut and notice daly given to the registered 
proprietors of the land, the owuers and occupiers of the land, 
other than the registered proprietors, may be guilty of theft, if, 
kuowing of the distress, thoy dishonestly remove their own 
crops; kmp. v. Ramasamt, I. L. R. 16 Mad. 364. 

Tho fact that the goods taken, or their procoeds, are intended 
to be applied iu paying off just debts of the prosecutor does uot 
prevent the taking without his cousent from being a theft: thus 
the taking of property by the prisouer iu satisfaction of a debt 
due to him by the prosecutor is a theft; Reg. v. Preonath, 
5 W.R Cr. 68 ; so, also, where the prisoner took the prosecutor's 
bullocks and distributed them among the creditors of the 
latter ; Reg. v. Madaree, 3 W. RB. Cr. 2. To the same offect is 
Emp. v. Sri Churn Chungo, I. L. B. 22 Cal. 1017 (F. B.); 

Prosonno v, Udoy Sani, ib. 669, which has also 
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been dissented from in Emp. v. Agha Muhammad, 1. I, R18 
All, 38, 

Theft is not committed when property is taken under a claim 
of right; Rey. v. Bhikaji Kasinath, B. RB. 16th Septemler 1869, 
Emp. v. Nagappa, [. L. R.15 Bom. 344; but the mere assertion 
of a claim of property or right, or the mere existence of a doubt 
as to right, is not sufficient to justify au acquittal in a case of 
plunder of crops; the claim to the property must be shewn by 
evidence to be fair aud good ; Nassil Chowdhry vy. Nannoo Chourdt hry, 
15 W. 2. Cr. 47, The mere plea by an accused that the pro- 
perty was his own, unsupported by any proof or circumstances 
which tend to indicate that there ie some truth in his statement 
ix not sufficient ; Reg. v. Kali Churn Miser, ¢ Bon. 1. Ry App. 55, 
and 16 WW, R. Cro 13. A Hiudoo, intending to separate from his 
family, emigrated to Demerara asa coolie. After an absence of 
thirty years, be returned to his family, bringing with him money 
and other moveable property which he had acquired in| Demerara 
by labour asa coolie, Ou his return to his family bo lived in 
commensality with them, but did not treat such property as joint 
family property, but as his own, It was held that such 
property was his own, aud that his brother was uot a joint 
owuer of it, aud could properly be convicted of theft in 
respect of it; Amp. vy. Sita Rum Rai, I, 1. 2 8 All. 181, 

Where the prisoner acting ond file in tho interests of his 
employers, and finding 6 party of fishermen poaching on his 
master’s fisherics, seized their nets and refused to give them up 
without his waster’s orders, it wis held that this did not amount 
to theft; eg. v. Vobin Chunder, 6 W. 2. Cr. 79, referred to in 
Emp. v. Nagappa, I. L. Tt. 10 Bom, 544, 

The principle, that theft is not committed where property is 
taken under a claim of right, bas been somewhat broken in upon 
by a decision iu Bombay, in the case of kmp. v. Gangarum 
Santaram, 1. L. #. 9 Bom. 185. In this caso the prisoner wos 
indebted to the prosecutur, and, iu his absence, the prisoner's 
wife handed over a quantity of his tools to the prosecutor in 
part-payment of the debt. ‘This was alleged by the prosecutor, 
but not proved, to have been done, by the authority of tho 
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prisoner. When the prisoner learnt what had been done, he at 
once went to the prosecutor’s house, and in his absence, and 
against the wish of his wife, took back all his toole. Thereupon 
he was charged with theft and convicted. From the report, it 
does not appear that the judges, who decided the case, considered 
whether the taking was dishonest as distinguished from unlarful, 
although no taking can amount to a theft unless it is a dishonest 
taking. But the judgment was as follows:—‘ The prisoner 
Gangaram may have been in a position to recover his tools from 
Girju. But the latter held by an apparent title, or at least an 
assertion of title, that was not plainly illusory. Now the law is, 
that agaiust even a colour of right, a person aggrieved shall not 
take the law into his own hands; see Cape v. Scott, L. R. 9 
Q. B. 277.” It is quite true that a person aggrieved ought 
not to take the law into his own hauds; and if he does so, he will 
render himsolf liable to be sued for damages, or for a return of 
the thing which he has unlawfully taken, aud that was all that 
was decided in the case of Cape y. Scott, which was an action 
of replevin by one commoner ugainst another for the seizure 
of his cattle; but the habilty to o suit for damages is 2 very 
different affair from a prosecution for theft, and in order that 
a man should render himself hable to the latter, he must not 
only have unlawfully taken the law into his own hands, and 
ecized what did not belong to him, but he must have done so 
dishonestly. In England, in order to amount to larceny, tho 
taking must be folonivus, (.¢.. without any colour of right to excuse 
the act, a taking which was uot bond fide under a claim of right. 
In the present case the prisoner clearly repudiated the act of his 
wife and claimed the tools, aa still being ns own ; consequently, 
it ie difficult to seo how the taking was dishonest, for it is to be 
remembered that the prosecutor did not allege that he had paid 
moncy for the tools, only that they had been given to him in 
part-payment of a pre-existing debt. It is difficult to understand, 
after looking at the circumstances of the case as disclosed in the 
report, how the two judges who decided the case could have 
come to the conclusion that the prisoner intended to take dis- 
honestly his tools out of the possession of the prosecator. 
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Where the prosecator parts with the possession of any property, 
without any trick being played upon him, to another person in 
order that this person may dispose of the property for him, and 
after disposing of it, he appropriates the proceeds to his own use, 
this is not a theft of the property so delivered, though it may 
amount to a criminal breach of trust. The appropriation of the 
proceeds may, however, amount to a theft of thom:—Tho 
prosecutor gave a mare of his into the care of the prisoner, tell- 
ing him it is was to be sold ou the following Wednesday. On 
the next Wednesday the prosecutor did not go himeolf to sell his 
mare, but sent his wife, who went to where the prisoner was and 
saw him riding her about a horseefair, and sell her to a third party, 
and receive the money. The prosecutor's wife subsequently 
asked the prisoner to give her the money, saying she would pay 
his expenses; this the prisoner declined to do, and oventually 
absconded with the money; it was held that a conviction for 
larceny could be sustained; Jivg. v. De Banks, 18 Q. B.D. 29, 

The cases of larceny by treks or cheating would hardly seem 
to come under the definition of theft in the Penal Code. The 
yuestion of larceny in these cases under the English law depends 
upon whether the prosecutor intended to part with the property in 
the money or article he hands over, or whether he intended only 
to part with the posseasion, still retaining the property in himself. 
If hw intended to retain the property, the appropriation of the 
moucy by the person to whom he delivered it is larceny; if he 
intended tu part with with the property in the money, it is not 
larceny. Under the Penal Code the question is whether ho 
ronacnls that the posseastun of the property should pass ; if he does 
it is no theft, but the accused may be charged with cheating, or 
possibly with extortion. ‘There may be, however, sumo cases just 
ou the margin in which the offeuce would bo theft under the 
Penal Code. The following is, perhaps, one of them :—The 
prisoner was a depositor in u Post Office Saviugs’ Bank, iu which 
eleven shillings stood to his credit. He gave noticu in the 
ordinary form to withdraw ten shillings. A warrant for ten shile 
lings was daly issned to the prisoner, und a letter of advice was 
daly sent to the post office. Wheu the prisoner went to receive 
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the money, the clerk at the post office looked at a wrong letter of 
advice, and placed £ 8-16-10 on the counter before the prisoner, 
who took it up and went away, having at the time of taking 
the money up the animus furands; it was held that the prisoner 
was guilty of larceny; eg. v. Middleton, L. R. 2 C.C.38. The 
fact that it is consent to the transfer of possession which the 
Fenal Code looks to, appears from the following case :— 
A sought the aid of B, with the intention of committing a theft of 
the property of B's master. B, with the knowledge and consent 
of his master, and for the purpose of procuring A’s punishment, 
aided A in carrying out his object. On the prosecution of A for 
theft, it was held that as the removal of the property had been 
with the consent of the owner, the offence of vieft had not been 
committed; Emp, v. Troylukho Nath, 1. I. 2 94 Cal. 366. In 
England undet similar circumstances it has: "ty, ruled to tho 
contrary; R. v. Egyinton, 2 Bos. and P. 50s , Lt.iv. Walliams, 
1 C. and K, 195, 

Huaband and awife.—There is another class of cases which 
requires notice, riz., those in which the relution of husband and 
wife has to be taken iuto account. 

There 16 no presuinption in Jaw in India that husband and wife 
constitute one person for the parpose of the criminal law. Where 
there is no community of property, each may commit theft of the 
the property of tho other, if there be a dishonest intention in the 
taking; Emp. v. Butehs, 1. D. RV Mad. 401. It was, however, 
ruled by Scotland ’ C. J, at the 44h Madras Session, 1864, 1D Rey. 
v. Venkata dteddy, that if the goods of a husband be taken with 
the consent or privity of the wife, it 1s not a theft, as she bas an 
imphed authority to dispose of them ; see, aleo, Tey. v. Avery, 28 
LJ NOS. M. C.185; Bell, C. C'.150, No amount of legislation 
as to the property which hasband aud wife have in their respective 
wealth will, however, affect this question, because althongh each 
raay possess property independeutly of the other, yet when any 
portion of the property itself or of the income thereof is for the 
time being in the process of being used, while husband and wife 
aro living together, tho questiun must always arise as to the 
authority of cach to use the property of the other, which is or 
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may be implied from their relations one to another. Under 
ordinary circumstances the law must assume that, while husband 
and wife are living together, each has authority to dispose, in 
certain well-known ways, of the property of the other, whioh is 
spparently in the possession or under the control of both. Under 
the last Married Woman’s Property Act, that of 1882, while 
husband or wife 1s liable criminally in respect of property 
belonging to the other, it is only when they are living apart, or 
when the act ix done at the tine one deserts the other, and no 
eriminul proceeding can be taken by one ayainst the other while 
they are hving together, nor afterwards in respect of any act 
done whilst they were living together Tt has been held in India 
that a Hindoo husband cannot be convicted of robbiug his wife, 
the wife, according to Hindoo Jaw, being completely under the 
control of her husband; ] Mor, Dig. N.S. 120, 4. 185; but it 
may be doubtfal whether this argument avails in favour of a 
Haindoo hasband who dishonestly takes lis wife's afridiun, over 
which she has absolute control; 1 Stra. WH. L. 27, 28: or in 
favour of a Mahomedan husbaud, who geta no right over hia 
wife’s property by marrage ; Mar. AL 1. Lod, 

But whatever may be the postion ofa Hindoo or Mahomedan 
wife legally with respect to her own property, very careful con- 
sideration ought to be given to the question of the amount of 
rontrol to be inferred in each over the property of the othor from 
the fact of their hyving in commensality, and also the time at, and 
the circumstances under, which the property was taken, for, while 
uo theft might be comuntted while both were contimuing to live 
together, theft might be committed if goods of once were taken 
by the other at the ume of desertion. 

The High Court at Bombay has ruled that a Hindoo woman who 
removes from the possession of her husband, and without his cone 
sent, her pala or atridhun, cannot be convicted of theft, as she is 
ouly removing that over which her ownership, on this side of 
India, seems undoubted ; and likewise that any persoa who joins 
her tn the act cannot be convicted of theft ; Reg. v. Nutha Kalyan, 
8 Bom. H.C. Rep. C. C.11. In this case the Court did not go 
into the question as to whether a Hindoo wife can be convicted of 

rec 
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theft in respect of a taking of her husband’s propetry out of his 
possession, and without his consent, for the purpose of permanently 
depriving him of the benefit of it and thereby causing him loss ; 
but in the case of Reg. v. Khatubai, 6 Bom. H.C, Rep. C. C.9, it 
was held that a Mahomedan wife might commit theft from her 
husband of things which were his exclusive property, on the 
ground that no such unity of interest exists beweenu a Mahomedan 
husband and wife, as exists between an English husband and 
wife. 

If a woman, however, take the goods of her husband, and give 
them to her avowterer, who, knowing it, carries them away, the 
uvowterer is guilty of stealug : Vall, c. 10-4; and where a stranger 
fools the goods of the husband jointly with the wife, this has been 
holden to be stealing iu hin, he being her adulterer ; Rov, 
Toljres, 1 Mood CC. 248; Iteg. 6. Peatheratone, Dears 0. C. 3693 
and so, tov, though no adultery have then been committed, but 
the goods are fuken with the intent that the wife shall clope and 
live in adultery with the stranger; l&éy. v. Tollett, QC. and 
Mar. 112; Ikeg. v. Thompson, 1 Den, CL O. O40. Where the 
prisoner, who was in the employment of the prosecutor, went 
away with the intention of committing adultery with the proseen- 
tor’s wife, and, when gomg away, was coucerned in faking some of 
his property, although the wife swore that the prisoner had by her, 
orders assisted in takiug away the property, the court held that he 
was properly convicted of larceny ; Reg. \, Matters, 11 Jur, NLS. 
144. An adulterer, however, cnunot be convicted of stealing the 
goods of the husband brought by the wife to his house, in which 
the adultery is: afterwards committed, merely upon evidence of 
their bemy there > Rey. ve Rosenberg, 1C. and AY 233. The 
wife in Muglond cannot steal ber husband’s goods, whether she 
has committed adultery on not; therefore, the adulterer cannot be 
convicted of reeviving goods of the husband which come mto bis 
possession from the wife; but if he, acting in concert with the 
wife, fakes or helps her to take the husband’s goods, then he is 
guilty of larceny ; ey. v. Kenny, 2Q. B.D. 807. [lustration 
(0) to Sect. 378 seems to be inteuded tu support this distuction, 
for it apoaka of A faking, not receiving, the property. 
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Possession of the stolen goods 1s often the only evidence avail 
able as to the theft. Section I1!, Mlustration (a), of the Keilonce 
Act, J. of 1872, provides that “the court may presume that a 
nan, who is ip possession of stolen goods svon after the theft, a 
eather the thief, or has received the goods knowing them to be 
stolen, unless he can account for his possession.” In Calcutta, 
in Ishan Muchiv, Rmp., bo. Rolo Cal. oll, two judges seem 
tu have overlooked this illustration, and held that, where there ix 
vothing estabhshed but possession of atalen property found 
concealed, there can be no presumption of criminal receipt of the 
goods, but ouly that the possessor was the thief. 

The Criminal Procedure Code, TS82, Sect. 317, provides for 
the disposal of property in respect: of which an offeuce sppears 
to have been committed, and under this section stolen property 
may be restored to the owner, When loss as ocvasoned to 8 
person whose property has been stolen, it as not legal for tho 
trying magistrate to award a portion of the fine intheted on the 
accused as amends to the owner of such property, although the 
stolen property ms recovered aad restored to the owner; ley. v. 
Yesappa, & Bom. HOC. Rep 0 Ce 4d. 


Turges is a Dwebuisa-torsk. 


Sect. 980. Thiff ina Durlling-hous .--Whoever commits 
theft in any building, tent, or vessel, which building, 
tent, or vessel is used as a human dwelling, or for the 
custody of property, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

Note. 

Section 73 provides for increase of punshmeut for a second 
offence. 

By Act VI. of 1804, Sects. 2 and 3, whipping may be 
~ubstituted a» a punishmeut for a first, and cither substituted or 
added for a second, offence. 

Priable dy any Magistrate, A warrant should issue in the first 
instance, 'olice officers may arrest vithout awarrant.  Defenlants 
are nol -atlule. Not cimpounlable. 
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Uharge. 
That you, the said AB, on or about the day of : 
at , did, in a building used as a human dwelling, commit 


theft of one gold watch, of the moveable property of one C D, 
and that you, the suid A B, have thereby committed an offence 
punishable under Sect. 380 of the Indian Penal Code, and 
within, &c. 

kvudence, 


Prove the theft, and that 1t was committed in a building, tent. 
or vessel which is used as a human dwelling, or for the custody of 
property. An unfinished house will not come within these words, 
for it ix not used as a human dwelling, and queve whether it 
would even come under the words, “used for the custody of 
property,” if the workmen’s tools were left in it at night for 
safety, though it might possibly be held xo to do. 

The property must be ander the protection of the house; Reg. v. 
lehree Porsaul, 24. Kh. Cr, 49; not the person of the prosecutor 
at the time they are stolen. As, for instance, where the defend- 
ant procured money to be delivered to dim for a particular 
purpose, and then ran away with it; 20 0. Campbell, 2 Leach, 
564; and where the prosecutor, by the trick of ring-dropping, 
was induced to lay down his money upon a table, and the 
defendant took itup and carried it away; Rv. Oceans 2 Leach, 
o72; 2 hast, [. O. 645; these cases were held not to be 
steahug ina dwelling-house.  Butit one, ou yong to bed, put his 
clothes and money by is bedside, these are under the protection 
of the house, and not) of the person; Lov. Thomus, Cur. Sup. 
205. Sv, where a mun went to bed with «prostitute, having 
put his watch in bis hat on a table, and) the woiman stole the 
watch while he was sleep,—this was held to be a stealing in the 
dwelling-house, and not from the person; Rov. Hamilton, 8 C. 
an! P. 4). The theft of a cluth, spread out to dry on the top 
of a house, to which the prisoner got access by scaling a wall, 
is not thett in a dwolling-house, but simple theft; and the fact 
that the roof was ased for domestic purposes makes no difference ; 
Mead. H. GQ U%th March 1886, 1 Mad, Jur. 282. But a cattle- 
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shed is “a building used for the custody of property"; Mad. H, 
C, 24th Novemler 1866. It is a question for the court, and not 
for the jury, whether gvods are under the protection of the 
dwelling-house, or in the personal care of the owner: Ry, 
Thomas, supras Where the prisoners were charged with having 
stolen a sum of money shut up ina bea, and placed in tho police 
treasury building, over which they, as dus kandan es, were placed 
on guard, it was held that they should have been charged under 
this section, and not uuder Sect, 400: Rea ve Janohenath, 
2 OW A. Cr. oo, 

It will be suficient to prove that the theft) was committed 
either in the dwellimy-house, or in some building cceupied theres 
with and connected or communicating therewith, ether immedi 
ately or by means of a covered and enclosed passage leading from 
me te the other. 


Its not necessary to shew that the prisoner entered the build- 
mg unlawhully , Rea ve dvhece Persaud, 26 Or A, 


Where the prisoner stole property at night, belouving to two 
diflerent perseus, from: the same room ofa house, io was held that 
he could net be convieted and sentenced for two cflencen ; Reg. v. 
Sheth Muneeah, VW. R Cr, 88.) On a ecouvietion under this 
section, fine cannot be substituted for, though it may be added 
to, inprisonment; Shethh Dullo gy, Zamah, 10 We RR. Cr V7 


Teer by A SERVANI 


Sect.38]. Ji ya Soran. -Whoever, boing a clerk or 
servant, or being employed in the capacity of a clerk or 
servant, commits theft in respect of any property in the 
possession of his master or employer, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable 
to fine. 


Note, 


Section 75 provides for increase of punishment for a sucond 
offence 
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By Act VI of 1864, Sects. 2 and 3, whipping may be substi- 
tuted as a punishment for a first, and either substituted or added 
for a second, offence. 

Triable by the Court of Session, u Presidency Magistrate, or a 
Magistrate of the first or second class. A warrant should wsue in 
the firet instance. Police ojfirers may arrest without a warrant. 
Defendants are not batlable. Not compoundable. 


Charge. 


That you, the said A B, being a clerk (or servant, or employed 
in the capacity of » clerk or servant) to one C J), did commit 
theft in respect of certain property, to wit, six hundred Rupces, 
of the ineveable property of tho said CD; and that you, the said 
A B, have thereby committed an offence punishable under 
Sect. 381 of the Indian Penal Code, and within, &c. 

Ketdinee, 

Prove the theft ; and prove that the defendaut was a clerk or 
sorvant to CD, or employed by him in the capacity of a clerk or 
servant. An appreutice isa servant; dt.y. Medih, Rand BR. 80; 
a collector of poor aud other rates isa servant ; Jey. v. Callahan, 
Bland PL 164; an assistant overseer is propecly described as a 
servant to the mbabitants of the parish; Reg. ve Carpenter, 12 Jus, 
N.S. 8805 a director ofa limited company who is also employed te 
collect moneys for the company is a servant; ego ve. Start (1X4), 
1Q. 8.310; a hued bowtman is not a servant; fey ve Bacal 
Manger, SW Cr a2. Phe mode in which the detendaut os remue 
nerated for his services isoiminateriml Where adefendant, who was 
employed asa master ofa barge, to carry out and sell coals, and was 
allowed a portiou of the profits, after deducting the price of the 
couls at the colliery, for his labour, took a quantity of coals, sold 
them, received the price, aud abseconded with the money, it was 
held that he was a servant by the majority of the judges; Rv. 
Hartley, Ro and R39. The driver ot a hackney-coach, hired for 
the day, 1s not the servant of the hirer ; Rv. Maydon, 7. and 1, 
445. Itis not necessary that the employmeut should be perma- 
nent; fit be only occasional, it will be sufficieut. Where the 
prosecator, having agreed to let the defendant carry out parcels 
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when he had nothing else to do, for which the prosecutor was to 
vay him what he pleased, gave him an order for two pounds, which 
he received and appropriated ; he was held to be a servant; Ry, 
Spencer, R. and R. 299, 30, where a driver, who was employed 
to drive two cows to a purchaser, and receive the purchase. 
money, appropriated it, hoe was held to be a servant; 2. vy, 
Hughes, 1 Mood. C.¢’. 370.) But where the treasurer of a chari- 
table iustitution, in his dividual capacity, directed the defend- 
ant (who was the schoolmaster of the charty school, appointed by 
« committee, of which the treasurer was a member, and whose 
duty was confined entirely to the instruction of the children) in 
one Single instance to recave a voluntary contribution for which 
he was to have no remuneration, oat was icld that he was not a 
clerk, or servant; Rov. Netdeton, T Mood. Cl 0, 200. Phe person 
employed to collect the sacrament money from the communicants 
is not the servant of the minister, churchwardens, or poor ; 2. v. 
Burton, 1 Moud.CooC. 237 

The real test of servant or no servants, Whether the defendant 
be under the control of the prosecator or not; whether the prose. 
entor can pomnt out what he is to do with his Gime, or whether he 
ean do what he hkes when he hkes. The relation of muster and 
servant caista only between persons of whom the furmer has the 
vrides and rontrol ot the work done by the latter, the former 
retamning the power of controlling how and when the work is to be 
done; Sadla vs. Henloch, 1 Ro and BL 500, 478; Yeuena vy. Noakes, 
nd. BoD, }. 582. Cochburn, C.J, an the case of Rey. Vv. May, 
SOLA NLS MOC, pos, says--=" The position of clerk orservant 
tnphes control, The great imsurance companies have agenta, 
oftentimes resident «cheaters, m most towns, who receive commise 
sonon the business they introduce—are they clerks, or servants of 
the companies ? Suppose a manufacturer in the West Riding of 
Yorkshire says toa merchant in London, ‘1 will allow you acom- 
tmession on all orders you may got me for shipment of my goods 
abroad’ —can you fairly call the merchant the clerk of the manu- 
facturer?” Ina more recent case, Reg. v. Powers, 85 1. J. N, 
S.A, p. 208. Erle, C. J., in delivering the judgment of the 
court, says:—‘' A clerk or servAnt must be under the orders of his 


480 TMHEPT AFTER PREPARATION FOR VIOLENCE. [CHAP. Xvi. 


master, or employed to receive the moneys of his master, to be 
within the statute; but, ifs man be intrusted to get orders and 
to receive money, getting the orders when and where he chooses, 
and getting the money when and where he chooses, he is not 
a clerk or servant.” The defendant, however, is not less the 
servant of the prosecutor because he is employed by others 
also; RB. v. Batty, 2 Mood. C. C. 257. 

If the defondant, entrusted with a note to be changed into 
coin, gets it so changed, and on his road back appropriates the 
money to his own use, it is theft as a servant, for, by Sect. 27, 
ante, p. 33, the possession of the clerk on account of his master is 
the possession of the master; consequent ly, if the clerk appropriate 
the charge to his own purposes, be does virtually take it out of 
his master’s possession. 


THEFT AFTER PREPARATION FOR VIOLENCE. 


Sect. 382. Theft after preparing to use Violence.---Whoever 
commits theft, having made preparation for causing 
death, or hurt, or restraint, or fear of death, or of hurt, 
or of restraint to any person, in order to the committing 
of suck theft, or in order to the effecting of his escape 
after the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be 
punished with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 


[Unatrationa. 


(a) A commits theft on property in Z’s possession ; 
and while committing this theft, he has a 
loaded pistol under his garment, having pro- 
vided this pistol for the purpose of hurting Z 
in case Z should resist. A has committed the 
offence defined in this section. 

(b) A picks Z’s pocket, having posted several of his 
companions near him, in order that they may 
restrain Z, if Z should perceive what is passing 
and should resist, or should attempt to appre- 
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hend A. A has committed the offence defined 
in this section. 
Nolte. 

Section 75 provides for increase of punishment for n second 
offence. 

By Act VI of 1864, Sects. 2 and 3, whipping may be sub 
stituted as a punishment for a first, and either substituted or 
added for a second, offence. 

Triable by the Court of Session, A warrant shoukd tsatte tn the 
first’ instanve. Police officers: may arrest without a oarrant, 
In tendants are not bailable, Not compoundaht. 


Charge. 
That you, the said A B, on or abont the day of ' 
at , did commit theft of one gold watch of the moveable 


property of one CD, having previously to the commission of such 
heft made preparation for causing fear of death to the aud CD, 
to wit, by arming yourself with a loaded pistol, in order to 
the committing of such theft; and that you, the said AB, have 
thereby committed an offence punishablo under Sect. 382 of the 
Indian Penal Code, and within, &c. 


Keulanee, 

Prove the theft, and farther that in order to commit the theft 
or to effect his escape, or to carry off the property stolen, the 
prisoner had made preparation for thy acts mentioncd in the 
section : if hurt, de., actually caused or attempted to be caused 
when the theft is committed, the offence is robbory, and should 
be puoshed under Sect. 302; Keg. v. Mushrut Shethh, 6 W. 
BR. Ur. 85, 

E’xrontion. 


Sect. 388. Aelurtion. - Whoever intentionally puts any 
person in fear of any injury to that person, or to any 
other, and thereby dishonestly induces the person 80 
put in fear to deliver to any person any property, or 
valuable security, or anything signed or sealed, which 

Gl pr 
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may be converted into a valuable security, commits 
‘* extortion.” 


Illustrations. 


(a) A threatens to publish a defamatory libel con- 
cerning Z unless Z gives him money. He thus 
induces Z to give him money. A has com- 
mitted extortion. 

(\) Athreatens Z that he will keep Z’s child in 
wrongful confinement, unless Z will sign and 
deliver to A a promissory note binding Z to 
pay certain moneystoA. Zsigns and delivers 
the note. A has committed extortion. 

(c) A threatens to send clubmen to plough up 2’s 
field, unless Z will sign and deliver to B a 
bond binding Z under penalty to deliver certain 
produce to B, and thereby induces Z to sign 
and deliver the bond. A has committed ex- 
tortion, 

(/) A, by putting Z in fear of grievous hurt, dis- 
honestly induces Z to sign or affix his seal to a 
blank paper; and deliver itto A. Z signs and 
delivers the paper to A. Here, as the paper so 
signed may be converted into a valuable 
security, A has committed extortion. 

Sect. 384. Junishment har hatortion, Whoever commits 
extortion shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both. 

Sect. 385. Threat of Injury in order to caturt.- Whoever, 
in order to the committing of extortion, puts any 
person in fear, or attempts to put any person in fear of 
any injury, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 

Seot. 386. Ketorting by rar of leath.—Whoever commits 
extortion by putting any person in fear of death, or of 
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grievous hurt to that person, or to any other, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

Sect. 387. Putting in Fear of Death in onder to extort.— 
Whoever, in order to the committing of extortion, puts, 
or attempts to put, any person in fear of death, or of 
grievous hurt to that person, or to any other, shall be 
punished with imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 

Sect. 388. Arfortion / y Threat of Accusation of an Offence 
Whoever commits extortion by putting any person in 
fear ofan accusation against that person, or any other, 
of having committed, or attempted to commit, any 
offence punishable with death, or with transportation for 
life, or with imprisonment for a term which may extend 
to ten years, or of having attempted to induce any other 
person to commit such offence, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine; and 
if the offence be one punishable under Sect. 377, may 
be punished with transportation for life. 

Sect. 389. J’uéling Person in Fear of sAecusation in order to 
: xtur/.— Whoever, in order to the committing of extortion, 
puts, or attempts to put, any person in fear of an acousa- 
tion against that person, or any other, of having commit- 
ted, or attempted to commit, an offence punishable with 
death, or with transportation for life, or with imprison- 
ment for a term which may extend to ten years, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine; and if the offence be punishable under 
Sect. 377, may be punished with transportation for life. 


Note. 


Sectivun 75 provides for mcrease of punishment for a second 
vffeuce, except ander Soct. & 
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By Act VI of 1864, Sects. 2 and 8, whipping may be substi- 
tuted as a punishment for a first, and either substituted or added 
for a second, offence under Sects. 388 and 389. 

Offences under Sects. 384 and 385 are trtable by the Court of 
Session, a Prestlency Magistrate, or a Magistrate of the first or 
second class ; thuxe uniler Sects. 386-389, by the Court of Session. 
A warrant should issue in the first instance, Police officers may 
not arrest without a warrant. Defendants are bailable under Sects. 
384 and 885 but not under Sects. 886-389. Not compuundable. 


Charge. 
That you, the said A B, on or about the day of ; 
at , did commit extortion, to wit, by putting one C D 


in fear of an accusation against him, the said C D, of having com- 
mitted an offence punishable with death, to wit, the offence of 
murder (vr an offence punishable under Sect. 377 of the Indian 
Penal Code, to wit, an unnatural offence), aud thereby dishonestly 
induced the said C D to deliver to you, the said A BR, five hundred 
Rupees ; and that you have thereby committed un offence punish- 
able under Sect. 389 of the Indian Penal Code, and within, &c. 


Huulener. 


vefortton ia the obtaining money by means of a threat, which 
is made by the defendant, not directly in the presence of the 
prosecutor, or one which is not to be put in execution forthwith. 
If the prisoner make a threat of death, hurt, or wrongfal 
restraint, in the presence of the prosecutor, which is to be put ia 
execution, forthwith, the offence is that of robbery ; see post, p. 487. 
Throats of bodily injury would, to conatitute this offence, generally 
be made by letter; those of accusations, either by word of mouth 
or by lotter. Tho mere going about collecting money, upon an 
assertion that an order had been made to tax the persons upon 
whom the demand was made, is not extortion, but cheating ; 
SR. J. and P, 147, 

If the threat be by letter, then it is for the jury to determine 
whether the letter amounts to a threat to accuse the prosecutor 
of the offence mentioned: &. v. Uindwood, 3 East, P. C. 1120. 
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If it does not appear from the letter itaelf of what offence the 
defendant threatened to accuse the prosecutor, the defendant's 
declaration of the meaning of the letter may be given in evidence 
to explain it; R. v. Tucker, 1 Mood, C. €’, 134. Both the throat 
and the intent may be inferred, even against the declaration of 
the prisoner at the time, and in the absence of oxpress proof 
from the letter itself, from the prisoner’s previous and coutem- 
poraneous, and even from his subsequent, conduct and expressions 
to third parties; Reg. v. Menage, 3 Fi and F. 310. A prisoner 
was convicted upon an indictment for threatening a boy’s father, 
to accuse the boy of an abominable crime upon a mare, with 
intent toextort moncy, It was proved that bofore giving informa. 
tion against the boy, the prisoner stated to the father that the 
offence had been committed, and unless the father bought the 
rare of him at a certain price, he would accuse the boy. The 
conviction was upheld; Itg. v. Redman, LR. C. O. 12 The 
threat must be to accuse, not to bring a witness to support a 
charge already made; &. v. (tll, Arch. Crim, Pl. 20th Edit. 482. 
But it need not be to accuse before a judicial tribunal; a throat 
to charge before a third person is sufficient ; BR, v. Robinaon, 2M, 
and Roh. 14. And it is immaterial whether tho prosecutor be 
innocent or guilty of the offence which us imputed to him; B. v 
Gardner, 1 Co and P. 47%; Reg. ve Cracknell and Walker, 10 
Coz'n Crim. Casea, 408; Reg. ve Mobarral, ¢ WB Cr. 28, 

A letter written toa banker, stating that it waa intended by 
a crackstman to burn his books, and cause his bank to stop, and 
that if £250 were put in a certain place, the writer of tho letter 
would prevent the mischif, but if the money were not put thore, 
it would happen, was held to be a letter demanding money, with 
menaces ; Ivy v. Smith, 1 Den. C. C. 510. Where the pro- 
secutrix gave L, a travelling kuife-grinder, six knives to grind 
for her, the proper charge for which would be one shilling and 
threepence, and L, having ground them, demanded with threats 
five shillings and sixpence for griudiug them, which the prosecutrix, 
being frightened. paid ; it was held that 1 was rightly convicted of 
demanding money with menaces; iirg, v. Lovell, 8Q. B. UL. 188. 
The obtaining of money from a person against his will under, 
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a threat, or refusal, to make ase of real or supposed influence 
to deprive him of an appointment, constitutes extortion; Meer 
Abbas v. Omed Ali, 18 W. B. Cr. 17. 

The threats or menaces need not be made directly to the prose- 
cutor ; it is sufficient if they are caused to come to his knowledge 
through a third party; B. v. Paddle, R. and R. 484. Proof that 
the defendant dropped a letter in a place where he knew the 
prosecutor would come, and that it was picked up by another 
person, and by him delivered to the prosecutor; Reg. v. Lloyd, 
2 East, P. U.1122, It. v. Wagstaf, R. and R. 398; or that the 
letter is in the handwriting of the defendant, and that it came 
to the prosecutor by post; R. v. Heming, 2 Hast, P. C. 1116; has 
been held sufficient proof of a sending by the defendant. The 
leaving of u letter, directed to A, near A’s house, with an inten- 
tion that it should not only reach A, but B also, was held to be a 
vending of it to B, by whom it was afterwards seen; Reg, v. 
Grimwade, 1 Den. (. C. 80, 

Where, by arrangement among several persous, the threat is 
used by some, and the property obtained by that threat is received 
by the others, all are equally guilty of extortion ; Reg. v, Shankar 
Bhagvat, 2 Bom. H. CU. Rep. 394, 

Dehvery of the property by the person put in fear is essential 
to the offence of extortion. Therefore, if no such delivery takes 
place, but the person intimidated passively allows the offenders 
to tuke away the property, this would not be extortion, but 
robbery, if the threat came under the terms of Sect. 390, post, 
p. 487; Rey. v. Dulealouddeen, 5 WR. Cr. 19. 

Abdul Kadar was a man who purchased from Government 
the privileye of carrying away auy firewood he might find lying 
in the jungles of the Sanjan and Mahim éaluias daring certain 
mouths of the hot seasun. Ife bad uo proprictary mght in the 
wood until atter he bad collected it, and was not to set up nakas 
and take foes, or to sublet the contract, but there was in his con- 
tract no reservation of the rights of the villagers, although they 
had been formerly in the habit of collecting the wood for their 
vwn use. He was charged with having extorted money from the 
oomplainants under threate of detaimag certain cartloads of fire- 
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wood they had collected in the jungle and were taking home. 
It was held that, as the prisoner might have believed in guod faith 
that he had such a right as he had put forward, even though he 
was wrong in his construction of the contract, he could not be 
said dishonestly to have induced the delivery of the property. 
Reg. v. Abdul Kadar, 3 Bom, H.C. Rep. C. C. 45, 

Where & complainant charged a person who was ono of the 
public servants mentioned m Sect. 167 of the old Criwiual 
Procedure Code (Sect. 197 of that of 1842) with committing acts 
which, if committed by a private individual, would have constituted 
the offence of extortivn, it was held that it was not illegal for the 
Judge to treat the case as ove of extortion, and to proceed with 
the trial withont any sanction for the prosecution, although it 
would have been more judicious to have treated it as an offence 
under Nect. 16] of the Penal Code, and have obtained the 
neceasary sanction for the prosecution; Rey. v. Parahram, 7 Bom. 
H.C. Repo C. C, 01. 

Seriwns 388 and 889, Threatening to charge with an Uffonce— 
The word “ offence” in these sections denotes a thing punishable 
under the I’enal Code, or under any special or lucal law; Sect. 40, 
ante, p. 38. 


Roperry. 


Sect. 390. /ftv/:/ery.—In all robbery there is either theft 
or extortion. 

When Theft is Robb ry.—Theft is “ robbery,” if, in order 
to the committing of the theft, or in committing the 
theft, or in carrying away, or attempting to carry away, 
property obtained by the theft, the offender, for that 
end, voluntarily causes, or attempts to cause, to any 
person death, or hurt, or wrongful restraint, or fear of 
instant death, or of instant hurt, or of instant wrongful 
restraint. 

When Eaturtivn is Rolbery.—Extortion is ‘robbery,’ if the 
offender, at the time of committing the extortion, is in 
the presence of the person put in fear, and commits the 
extortion by putting that person in fear of instant death, 
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of instant hurt, or of instant wrongful restraint, to that 
person or to some other person, and, by 80 putting in fear, 
induces the person so put in fear then and there to 
deliver up the thing extorted. 


Eeplanation.—The offender is said to be present if he is 
sufficiently near to put the other person in fear of instant 
death, of instant hurt, or of instant wrongful restraint. 


[llustratwns, 


(a) Aholds Z down, and fraudulently takes Z’s money 
and jewels from Z’s clothes, without Z’s con- 
sent. Here A has committed theft, and, in 
order to the committing of that theft, has 
voluntarily caused wrongful restraint to Z. 
A has therefore committed robbery. 

(b) A meets Z on the highroad, shews a pistol, and 
demands Z’s purse. Z,in consequence, surren- 
ders his purse. Here A has extorted the purse 
from Z by putting him in fear of instant hurt, 
and being at the time of committing the extor- 
tion in his presence. A has therefore commit- 
ted robbery. 


'c) A meets Z and Z’s child on the highroad. A takes 
the child, and threatens to fling it down a 
precipice, unless Z delivers his purse. Z, in con- 
sequence, delivers his purse. Here A has ex- 
torted the purse from Z by causing Z to be in 
fear of instant hurt to the child who is there pre- 
sent. A has therefore committed robbery on Z. 

(/) A obtains property from Z by saying: ‘‘ Your 
child isin the hands of my gang, and will be 
put to death unless you send us ten thousand 
Rupees.” This is extortion, and punishable as 
such ; but it is not robbery, unless Z is put in 
fear of the instant death of his child. 


Seot. 391. See post, p. 491. 
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Sect. 392. Punishment for Roblery.— Whoever commits 
robbery shall be punished with rigorous imprisonment 
for a term which may extend to ten years, and shall 
also be liable to fine; andif the robbery be committed 
on the highway, between sunset and sunrise, the impri- 
sonment may be extended to fourteen years. 


Sect. 393. Attempt to commit Roblery. Whoever attempts 
to commit robbery shall “be punished with rigorous 
imprisonment fora term which may extend to seven 
years, and shall also be liable to fine. 


Sect. 394. Causing hurt in committing Robbery.~Tf any 
person, in committing or attempting to commit robbery 
voluntarily causes hurt, such person, and any other per- 
son jointly concerned in committing or attempting to 
commit such robbery, shall be punished with transporta- 
tion for life, or with rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable 
to fine. 


No f ¢ ? 


Section 75 provides for increased punishment for a second 
offence. 

Act VI. of 1864, Sect. 4. Fora second offence of robbery, as 
defined in Sect. 590, attempt to commit robbery, Sect. 393, or 
voluntarily causing burt in committing robbory, Sect. 394, whip- 
ping may be added as a punishment. 

Triable by the Court of Session, a Eresulency Magtatiate, or a 
Magistrate uf the pirat class, A warrant should ianw tn the firat 
instance, Polire officera may arrest aithoul a varrant, Defentants 
are nut bailable. Nut cumpoundalble, 

Charge. 

That you, on or about the day of , at 
did (ur did rttempt to) commit robbery ; and that you have thereby, 
committed an offence punishable under Sect. 392 (ur 393) of the 


Indian Penal Code, and within, &c. 
€Z rc 
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Evidence. 

The definition of robbery in the second clause of Sect. 390 is 
rather wider than that of the English law, inasmuch as it includes 
violence or fear of violence after the robbery has been completed, 
provided it be caused for the purpose of enabling the thief to 
carry away, or attempt to carry away, the property obtained by 
the theft. The prosecutor must either prove that he was actually 
in bodily fear, or he must prove circumstances from which the 
court and jury may presume such a degree of apprehension of 
dangor as would induce him to part with his property; Fost. 128; 
and in this latter casc, if the circumstances thus proved be such 
as are calculated to create such a fear, the court will not pursue 
the inquiry further,and oxamine whether the fear actually existed. 
Therefore, if a man knocks another down, and steals from him 
his property whilst he is insensible on the ground, this is rob- 
bery ; Most, 128. It is not necessary that the injury and fear of 
injury should be in respect of the person robbed, for the Code 
says, ‘‘ to any person ”; therefore, if man take another’s child 
and threaten to destroy him unless the other give him money, 
this is robbery, if 1t be duno in the actual presence of the pro- 
socutor ; Iv. v. tear, 2 Hast, P. CL 730 

Upou an indictment for robbery it appeared that a mob came to 
the house of the prosecutor, and with the mob the prisoners, who 
advised the prosecutor to give them something to get rid of them, 
and provent mischief, by which means they obtained money from 
the prosecutor ; and Purke, J, (after consulting Vaughan, B., and 
Alderson, J.), admitted evidence of the acts of the mob at other 
places before and after on the same day, to shew that the advice 
of the prisoners was not (und fide, but in reality a mere mode of 
robbing the prosecutor; 2. v. Winkworth, 4 Cy and P. 444. Where 
it appeared that the defendant attempted to commit a rape upon 
the prosecutrix, and she gave him money to desist, which he put 
in his pocket, and then continued his attempt until he was inter- 
rupted, this was holden by the judges to be robbery; RB. v. 
Blackham, 2 East, P.(. 711. Where the defendant took goods 
from the prosecutrix of the value of cight shillings, and by force 
and threats compelled her to take ove shilliog, uader pretence of 
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payment for them,—this was holden to be robbery ; R. v. Simons, 
2 East, P.C. 712. Several persons stopped a buat, saying it was 
required by the Magistrate of Rampore, and then plundered it 
without any opposition from the boatmen; it was held that they 
were guilty of robbery, as the theft was committed while the 
boatmen were under fear of restraint; Reg. v. Duleclooden, 
5 W. B. Cr. 19. 


The use of violence, however, will not convert theft into robbory 
unless the violence is committed for one of the ends specified in 
Sect. 390, ante, p. 487 ; therefore, when a thief, finding himself 
observed, abandoned his booty, and ran away, throwing stones at 
the owner to prevent pursuit, the Madras High Court ruled that 
the offence was not robbery : Werr’s Crim, Rul, 254; Reg. v. 
Kali Aerw, B. R. 27th June 1872. 


Dishonest intention is a main ingredient in the offence of 
robbery ; therefore, a conviction for robbery with a finding that 
the property was not taken with any dishonest mtontion is bad ; 
Madras H.C. Ruling, 23th October 1870; 5 Mad, Wf. C. Rep. App, 
30; Le parte Karaka Nachiar, 3 Mad. H.C. Rep, 254. On a trial 
fur robbery, it is competent for the jury to disbolieve the evidence 
as to the assault, and bring in a verdict of theft; Reg. v. Sakhaut 
Shetkh, 2 W. R. Cr. 18. See, also, tho notes on dacoity, post, 
p. 493, 

Dacorry. 


Sect. 391. Dacvity.— When five or more persons con- 
jointly commit or attempt to commit a robbery, or where 
the whole number of persons conjointly committing or 
attempting to commit a robbery, and persons present 
and aiding such commission or attempt, amount to five 
or more, every person so committing, attempting, or 
aiding, is said to commit ‘‘ dacoity.”’ 

Sect. 392-394. See anic, p. 439. 

Sect. 395. Punishmen!—Whoever commits daooity 
shall be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend to 
ten years, and shall also be liable to fine. 
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Sect. 396. Dacoity with Murder—If any one of five or 
more persons, who are conjointly committing dacoity, 
commits murder in so committing dacoity, every one of 
those persons shall be punished with death, or transporta- 
tion for life, or rigorous imprisonment for a term which 

may extend to ten years, and shall also be liable to fine. 

Sect. 397.  Rubbery or Dacoity, with use of Weapon.—If, at 
the time of committing robbery or dacoity, the offender 
uses any deadly weapon, or causes grievous hurt, or 
attempts to cause death or grievous hurt to any person, 
the imprisonment with which such offender shall be 
punished shall not be less than seven years. 

Sect. 398. Attempting to commit Robbery, §:c.. armed.—Tf, 
at the time of attempting to commit robbery or dacoity, 
the offender is armed with any deadly weapon, the 
imprisonment with which such offender shall be punished 
shall not be less than seven years. 

Sect. 399. Preparing tu commit Dacoity —Whoever makes 
any preparation for committing dacoity, shall be pun- 
ished with rigorous imprisonment for a term which may 
extend to ten years, and shall also be liable to fine. 

Sect. 400. Relonging to a Gang of Dacoits.—Whoever, at 
any time after the passing of this Act, shall belong to a 
gang of persons associated for the purpose of habitually 
committing dacoity, shall be punished with transportation 
for life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 

Beot. 401. Belonging to a (rang of Thicves.—Whoever, at 
any time after the passing of this Act, shall belong to any 
wandering or other gang of persons associated for the 
purpose of habitually committing theft or robbery, and 
not being a gang of thugs or dacoits, shall be punished 
with rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 

Sect. 409. dAsembling to commit Dacoity.—Whoever, at 
any time after the nassing of this Act, shall be one of 
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five or more persons assembied for the purpose of com- 
mitting dacoity, shall be punished with rigorous imprison- 
ment for a term which may extend to seven years, and 
shall also be liable to fine. 

Note. 


Section 75 provides for increased punishment for a second 
offence. 

By Act VI. of 1864, Sect. 4, whipping may be inflicted as a 
punishment in addition to any other for a second offence of 
dacoity as defined by Sect, 391, anfe, p. $91. 


Triable by the Court of Session. A warrant should veaue in the 
first tnstance, Police officers may arrest without @ warrant, 
Defendants are not hatlable. Not com poundahle, 

Charge. 


That you (with others to the number of five or more), on or 
about the day of » at » committed 
dacoity ; and that you have thereby committed an offence punish- 
able under Sect. 395 of the Indian Penal Code, and within, &c. 


The proofs will be the same as im the case of robbery, ante, 
p. 490, with the exception that it must be proved that five persons 
at lenst were concerned in the act. A conviction under Seot. 
397 1s cyually good, whether the number of thieves bo five or 
under, as it applies equally to robbery and dacoity ; Itg, yv, 
Dwarka Aheer, 2 W. 2, Cr. 49, butaf the number of thieves be 
under five, the offence should be charged as robbery. 

The words, “with othors to the number of five or more,” are 
said by the High Court in Bengal to be redundant in a charge as 
being included in the term * dacoity ye 2W. BR. Cr. £1; but the 
Madras High Court has ruled that they should be inserted, as 
being necessary to inform the prisoner of the charge againat him ; 
Madras Rulings, 1864, on Sect. 31. 

Where a large body of Hindus (more than five), acting in concert, 
and apparently ander the influence of religious feeling, attacked 
certain Mahomedans who were driving cattle along a public road, 
and forcibly deprived them of the possession of aach cattlo, under 
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circumstances which did not indicate any intention of restoring 
the cattle to their lawful owners ;—~it was held that the offence of 
dacoity had been committed, and not merely that of riot; Emp. v. 
Ram Baran, J. L. R. 15 All, 299. 

If accused persons attempt to commit dacoity, the charge should 
be laid under Sect. 395 only, and not under Sect. 511; Reg. v. 
Koonee, 7 W. ft. Ur. 48. 

A prisoner convicted of dacoity, under Sect. 395, cannot be 
convicted uso of dishonestly receiving stolen property under 
Sect. 411 or property transferred by dacoity under Sect. 412, in 
respect of property obtained by the dacoity of which he has been 
convicted ; Iteg, v. Shahubut, 13 W. R. Cr. 42; Emp. v. Bahiru, 
B. BR. 8th November 1886, 

Seefiuon 396.—In order to bring a person under the provisions 
of this section, it must be shewn that he was onc of the persons 
who were conjointly committing dacoity, and was present at the 
time when the murder was committed; Emp. v. Umrav Singh, 
[.L. R. 16 All. 487, If the murder be committed inside « house, 
it is not necessary that all the dacoits should be inside the house 
at the time the murder is committed, so lony as all, whether 
inside or outside the house, were engaged in the dacoity in the 
course of which the murder was committed by one of them; 
Bmp. v. Teja, 1. TR. 16 All, 86. 

If iv the commission of robbery or dacoity any of those ore 
part in the commission of the offeuce are armed, those only who 
are go armed will be responsible for the use of the weapon; sec 
Sects, 307 and 898, ante, p. 492; Emp. v. Bhaojys, B. R. 7th 
Octoler 1895 ; and those only who cause any grievous hart, or 
attempt to cause death, will be responsible for such violence ; 
Sect. 897 ; fey. v. Deoji Keru, B. R. Ist Auguet 1872; unless 
death be actually caused, and then each one in the company will 
be guilty of murder if the offence bo dacoity ; Sect. 396, ante, 
p. 492 ; but there is uo provision forthe case of murder committed 
by one of a party of robbers less than five in number. In this 
case, however, those prosent, but not actually striking a blow, if 
present as abettors, will, under Sect. 114, be deemed to have com- 
mitted the principal offence, and should be charged as principals, 
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and may receive the same punishment as the principal, If hurt 
only, and not grievous hurt, be caused in robbery, then not only 
the person causing the hurt, but all assisting in the robbery, wil} 
be responsible for the hart ; Sect. 394, ante, p. 489. If grievous 
hurt is actually caused, a magistrate is not justitied in treating it 
as simple hurt, and disposing of the case himself, but must com. 
mit to the Sessions ; Emp. v. Johania, BL R. 8th July 1889. 

In order to establish a charge of belonging to a gang of dacoits, 
it must be proved that there was a pang of persons associated 
together for the purpose of habitually committing dacoity, and 
that the accused was one of tho persons so asxsociited together ; 
Rey. v. Mooktaram, 23 WLR. Cr. 18. 

Women cannot be convicted under Section #0 on the more 
fact that they are living as wives or mistresses of daeoits, with- 
out proof that they are associated with their husbauds aud 
protectors for the purpose of themselves habitually committing 
dacoities. Rey. v. Yell), BR. 18th June 1896, 

The proof of belonging to a wandering peng of thieves, not 
being dacoits, will be the same in nature as that) in) respect of 
being a thug zante, p. 101, In order to convict of this offence it 
is necessary that, on atrial by jury, the jadge should, in his 
summing up, put clearly to the jury the necessity of proof of 
association between the accused and others, aud that: this asso- 
ciation was for the purpose of habitual theft, and that habit: must 
he proved by an aggregate of facta; Deg. v. Shriram Venkatasamt, 
6 Mad. A.C. Rep. 120, 

Crmunxat Misarrrorriatios oF Proviney. 


Sect. 403.  [ishoncst Misappropriation of Property.—Who- 
ever dishonestly misappropriates or converts to his own 
use any moveable property shall be punished with im- 
prisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Tllustrations. 


(1) A takes property belonging to Z out of 2's 
possession, in good faith believing, at the time 
when he takes it, that the property belongs to 
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himself. A is not guilty of theft; but if A, 
after discovering his mistake, dishonestly 
appropriates the property to his own use, he 
is guilty of an offence under this section. 

(b) A, being on friendly terms with Z, goes into Z’s 
library in Z’s absence, and takes away a book 
without Z’s express consent. Here, if A was 
under the impression that he had Z’s implied 
consent to take the book for the purpose of 
reading it, A has not committed theft. Butif 
A afterwards sells the book for his own benefit, 
he is guilty of an offence under this section. 

(-) A and B, being joint owners of a horse, A takes 
the horse out of B’s possession, intending to 
use it. Here, as A has a right to use the horse, 
he does not dishonestly misappropriate it. But 
if A sells the horse, and appropriates the whole 
proceeds to his own use, he is guilty of an 
offence under this section. 

Erplanation 1.—A dishonest misappropriation for a time 
only is a misappropriation within the meaning of this 
section. 

Tllustratwn. 


A finds a Government promissory note belonging to 

Z, bearing a blank endorsement. A, knowing 

that the note belongs to Z, pledges it with a 

banker as a security for a loan, intending at a 

future time to restore it to Z. A has com- 

mitted an offence under this section. 

Keplanation 2,—A person who finds property not in the 
possession of any other person, and takes such property 

for the purpose of protecting it for, or of restoring it to, 

the owner, does not take or misappropriate it dis- 

honestly, and is not guilty of an offence ; but he is guilty 

of the offence above defined, if he appropriates it to his 

own use, when he knows, or has the means of discover- 
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ing the owner, or before he has used reasonable means 
to discover and give notice to the owner, and has kept 
the property a reasonable time to enable the owner to 
claim it. 

What are reasonable means, or what is a reasonable 
time in such a case, is a question of fact. 

It is not necessary that the finder should know who 
is the owner of the property, or that any particular 
person is the owner of it; it is sufficient if, at the time 
of appropriating it, he does not believe it to be his own 
property, or in good faith believe that the real owner 
cannot be found. 

TUustrations 

(2) A finds a Rupee on the high road, not knowing 
to whom the Rupee belongs. A picks up the 
Rupee. Here A has not committed the offence 
defined in this section. 

()) A finds a letter on the road, containing a bank 
note. From the direction and contents of the 
letter he learns to whom the note belongs. He 
appropriates the note. He is guilty of an 
offence under this section. 

() A finds a cheque payable to bearer. He can 
form no conjecture as to the person who has 
lost the cheque. But the name of the person 
who has drawn the cheque appears. A knows 
that this person can direct him to the person 
in whose favour the cheque was drawn. 
A appropriates the cheque without attempting 
to discover the owner. He is guilty of an 
offence under this section. 

(7) A sees Z drop his purse with money in it. 
A picks up the purse with the intention of 
restoring it to Z, but afterwards appropriates 
it to his own use. A has committed an 
offence under this section. 

63 PC 
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(c) A finds a purse with money, not knowing to 
whom it belongs; he afterwards discovers 
that it belongs to Z, and appropriates it to his 
own use. A is guilty of an offence under this 
section. 


(f) A finds a valuable ring, not knowing to whom 
it belongs. A sells it immediately without 
attempting to discover the owner. A is 
guilty of an offence under this section. 


Sect. 404. Dishonest Misappropriation of Property belonging 
toa Deceusel I'erson,—Whoever dishonestly misappropriates 
or converts to his own use property, knowing that such 
property was in the possession of a deceased person at 
the time of that person’s decease, and has not since been 
in the possession of any person legally entitled to such 
possession, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
and shall also be liable to fine; and if the offender at the 
time of such person’s decease was employed by him as 
a clerk, or servant, the imprisonment may extend to 
seven years. 


[llustrafeon. 


Z dies in possession of furniture and money. His 
servant A, before the money comes into the 
possession of any person entitled to such posses- 
sion, dishonestly misappropriates it. A has 
committed the offence defined in this section. 

Note. 


Section 75 provides for increased punishment for a secoud 
oflence under Sect. 404, 


Offences under Sect. 403 ar triable ly any Maytstrate ; those 
andor Sect, 404 by the Court of Scaston, a Prestdency Magistrate, 
or a Magiat: ate of the firat or xerond class. A warrant should iseue 
tn the first instance. Police officers may not arrest writhoud a warrant, 
Deremlants are failable. Not compoundatle, 


sxots. 403, 404.} CRIMINAL MISAPPROPRIATION, 499 


Charge. 
That you, the said A B, on or about the day of 
at , dishonestly did misappropriate (or convert to your own 


use) certain moveable property belonging toCD (deceased), to wit, 
a silver tankard (late in the possession of the said C D, deceased, 
you, the said A B, knowing that the said property was in the pos- 
session of the said C D, at his decease, and had not been since then 
in the possession of any person legally entitled to such possession); 
and that you, the said A B, have thereby committed an offence 
punishable under Sect. 403 (401) of the Indian Penal Code, and 
within, &c. 
Krudence. 

The term misappropriation is the larger of the two terms 
employed in Sect, 403, and includes any appropriation of 
property which is not justified by law, whether the appropriation 
be to the accused himself or to some other person ; it would seem 
to be equivalent tothe English term, “ conversion,” which is the 
wrong dune by an unauthorized act which deprives another 
of his property permanently, or for an indefinite time ; per Bram- 
tell, B., in Hiort v. Bott, [. Rh. o Ba. 86, 89, § Conversion to 
lus own use” is the act of the accused by which he appropriates 
an article to himself. 

A person inay commit the offence of dishonest misappropriation 
of moncy although ho does not bring the money to bis own une . 
Rey. v. Enayet Houesein, 11 WY BR. 7. 13 and Deeg. vy. Nobin 
Chunder, 12 W. R. Cr. 39. 

To constitute the offence of criminal misappropriation, there 
must be first an innocent possession, and then a subsequent change 
of intention; or the knowledge of some new fact with which 
the accused was not previously acquainted, which causes tho further 
retention to be wrongful; Bhagiram v, Abar, [.0,R. 15 Cul, at 
p. 400; and the misappropriation may bo either permanent or 
only fora time, provided that the dishonest intention can be 
inferred from the circumstances of the case ; Emp. v. humakrishna, 
I. L. R.12 Mad., p.50. The merv keeping of a thing found without 
attempting to find the owner, but without any attempt on the part of 
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the finder to appropriate or convert the same to his own use, is not 
criminal misappropriation ; Reg. v. Aldool, 10. W R.Cr. 23. The 
offence of criminal misappropriation differs from theft, in the fact 
that the property misappropriated comes into the defendant’s 
bands honestly; and from criminal breach of trust, in that his 
possession does not arise from his being entrusted by some other 
person with property or the dominion over property, but from 
some casualty which does not by itself raise any legal duty. 

‘'wo notes were stolen from A, which B (not a bund fide holder 
for valuable consideration) tendered to C in payment for certain 
articles. C, not knowing B, refused to deal with him, whereupon 
B brought D, who was known to C, and the purchase was made by 
D, and paid for by him with the notes. It was held that the part 
which I) performed in the transaction amounted to 8 conversion of 
the notes to his own use; Kissorymohun v. Rajnarain, 1 Hyde, 
268. Where money is paid to a person by mistake, and such 
person, either at the time of receipt or at any time subsequently, 
discovers the mistake, and determines to appropriate the money, 
that person is guilty of criminal misappropriation ; Reg. v. Sham- 
govondur, 2.N. W. 475. A servant was ordered to cullect some 
money ; he collected it, and gave a receipt of his own for the 
amount. The receipt given to him by his master ho returned, 
saying that he had failed in collecting this particular debt. When 
charged with criminal misappropriation, he alleged that his master 
owed him as much ag be had collected, and he had therefore taken 
hia master’s moncy in discharge of the debt due to himself ; but it 
was hold that he was guilty of criminal misappropriation ; Reg. v. 
Bisseesur Roy, 11 W. 8. Cr. 51. Where an accused is interested 
iu property jointly with others he is not necessarily guilty of a 
criminal act if he takes possession and disposes of it; Reg. v. 
Parbutty Churn, 14 W. BR. Cr. 18, 

The appropriation must be dishonest, that is. the appropriator 
must know, at the (ome of apprupriafion, that the property is not 
his, that 1t has an owner, and must intend to deprive the owner 
of his property. A person bond fide claiming and believing him- 
self to be entitled to the contents of a box, as to which, however, 
there was a dispute, broke open the box which was in his house, 
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and removed the contents. He then made a holo in tho wall of 
his house so as to make the removal appear to have been the work 
of thieves from outside, but he did not appear to have lad a 
charge against any one in respect of the removal of the contents 
of the box ; it was held that he could not be convicted of criminal 
misappropriation ; Thewa Raum vy. Emp., 10 C. 1. 2, 187. Where 
the accused found a gold mohur on an open plain and suld it the 
next day, there being no evidence as to how or when it camv to 
be there, and nothing to indicate that the owner could be 
found, it was held that tho act of the accused did not amount 
tocriminal misappropriation; Emp. vy. Sita, 1.1. BR, 18 Bom, 212, 

A prisoner, who received a certain quantity of hides ou his agreo- 
ing to pay a certain sum for them, but subsequently failed to pay 
it, is not guilty of dishonest misappropriation ; Rey. v. Boyatiem 
Moochee, 10 We. Cro 1.) Where the owner of & carpet washed 
itin the village tanh, and hang it ap todry close by, the person who 
disbonestly tuok it away is guilty of theft) and not of erminal 
inisapprapriation ; Amp. v. Matht, D. 2B. 9th December 1886, 

Under Sect. 404, the same elements are required to constitute 
an offence as would be required to constitute the offence of erimi- 
nal misappropriation in respect to a person who was alive ; deg. v. 
Nohin Chunder, 12 W. RL C7. 89.) The word property does 
not refer to immoveable, but only to movenble, property ; Rey. v. 
(iirdhar Pharamdas, 6 Bom. H.C. Rep. COC. 38, and the charge 
should specify the name of the person to whom the property 
belonged ; Iteg. v. Parbutty Churn, 14 W. BR. (1, 13. 

CrimtnaL Buraca oy Test. 

Sect. 405. Criminal Breach of Trust.—Whoever, being in 
any manner intrusted with property, or with any domi- 
nion over property, dishonestly misappropriates or con- 
verts to his own use that property, or dishonestly uses, 
or disposes of that property, in violation of any direction 
of law prescribing the mode in which such trust is to be 
discharged or of any legal contract, express or implied, 
which he has made touching the discharge of such trust, 
or wilfully suffers any other person so to do, commits 
** criminal breach of trust.” 
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Illustrations. 


(a) A, being executor to the will of a deceased 
person, dishonestly disobeys the law, which 
directs him to divide the effects according to 
the will, and appropriates them to his own 
use. A has committed criminal breach of 
trust. 

(b) Ais a warehouse-keeper. Z, going on a journey, 
intrusts his furniture to A, under a contract 
that it shall be returned, on payment of a 
stipulated sum for warehouse room. A dis- 
honestly sells the goods. A has committed 
criminal breach of trust. 


(\) A, residing at Calcutta, is agent for Z residing 
at Delhi. There is an express or implied 
contract between A and Z, that all sums 
remitted by Z to A shall be invested by A 
according to Z’s direction. Zremitsa lac of 
Rupees to A with directions to invest the 
same in Company’s paper. A dishonestly 
disobeys the directions, and employs the 
money in his own business. A has committed 
criminal breach of trust. 

(/) But if A, in the last illustration, not dishonestly 
but in good faith believing that it will be 
more for Z's advantage to hold shares in the 
Bank of Bengal, disobeys Z's directions, and 
buys shares in the Bank of Bengal for Z, 
instead of buying Company's paper, here, 
though Z should suffer loss, and should be 
entitled to bring a civil action against A on 
account of that loss, yet A, not having acted 
dishonestly, has not committed criminal 
breach of trust 

(ec) A, a revenue officer, is intrusted with public 
money, and is either directed by law, or 
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bound by a contract, express or implied, with 
the Government, to pay into a certain treasury 
all the public money which he holds. A dis- 
honestly appropriates the money. A has com- 
mitted criminal breach of trust. 


(f) A, a carrier, is intrusted by Z with property to 
be carried by land or by water. A dishonestly 
misappropriates the property. A has commit- 
ted criminal breach of trust. 


Sect. 406. J’unishment for Criminal Bicach on Truat, 
Whoever commits criminal breach of trust shall be 
punished with imprisonment of cither description for a 
term which May extend to three years, or with fine, or 
with both. 

Sect. 407.  Crimacl reach at Trrst ly Curia, § “.—Who- 
ever, being intrusted with property as a carrier, whar- 
finger, or warehouse-keeper, commits criminal breach 
of trust in respect of such property shall be punished 
with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to 
fine 

Sect. 408. Coiminal Brachop Truet tya Chri or Servant, 
-~Whoever, being a clork or servant, or employed as a 
clerk or servant, and being in any manner intrusted in 
such capacity with property, or with any dominion over 
property, commits criminal breach of trust in respect of 
that property, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Sect. 409, Criminal Breach of Tiustlya Pubie Sereant ars 
‘ya Banker, Mevehant, or Agent.—Whoever, being in any 
manner intrusted with property or with any dominion 
over property, in his capacity of a public servant, or in 
the way of his business as a banker, merchant, factor, 
broker, attorney, or agent, commits criminal breach of 
trust in respect of that property, shall be punished with 
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transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Note. 

Section 75 provides for increased punishment for a second 
offence. 

Offences under Sects, 406 and 408 are triable by the Court of 
Session, « Presidency Magistrate, or a Magistrate of the first or 
secoml clase; those under Sects, 407 and 409, Ly the Court of 
Session, a Presudency Magistrate, or a Magistrate of the first class. 
A warrant should issue in the first instance. Police officers may 
arreat without a warrant execpt for offences under Sect. 409, 
Defendants are not Lailable, Nout compoundable. 

Charge. 

That you, on or about the day of , ut being 
intrusted with certain property, to wit, five chests of opium (as 
a wharfinger), did commit crimigal breach of trust (in respect 
of such property); and that you have thereby committed an 
offence putishable under Sect. $06 (407) of the Indian Penal 
Code, and within, dc. 

Evulence. 

The defendant must be shewn to have received the property 
which must be moveable, and not immoveable, property; Mey. v. 
Girdhar Dharamdas, 6 Bom. ULC. Rep. Cr. 83; followed in 
Jagdoun vy, Emp, bob R23 Cul, 3725; tn respect of which he is 
alleged to have committed criminal breach of trust, under such 
circumstances as indicate that he was bound to apply it ina 
certain way. ‘This may arise from express direction of law, by 
legal implication, from express or implied contract, or from the 
command of a master to a servant. It may also arise from the 
ordinary course of business in which the accused is employed, 
and his knowledge acquired therefrom of the purpose for which 
particular sums of money are entrusted to him; Joli# Mohan vy. 
Kinp,, UG. Th. 22 Cal, 328. It must also be shewn by the 
proscoution that the defendant disposed of the property in some 
way other than that in which he was bound to apply it; and in 
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so disposing of it in breach of the trust, did so dishonestly ; 
6 Mad. H.C. Rep. App. 28; Isser Chunder v. Pears Mohun, 
16 W. BR. Cr. 39. The mere fact, that the defendant did not 
at once apply the money for the purpose for which it was intended, 
does not amount to criminal breach of trust, but there must 
be also evidence of some dishonest use of the money in the 
meantime ; Emp.v. Ardeshir Merwanjs, B. R. 21st August 1889, 
The appropriation of money by an accused under the impression 
that he was in law entitled to do so, although he was not so 
entitled, does not amount to criminal misappropriation ; Emp. v. 
Khanderao Narayen, B. R. 80th July 1894. Where a master 
sends his servant with money to pay a bill which is an open ono, 
the items of which have never been checked and agreed to by the 
master, and the tradesman makes the servant a present, so as to 
amount toa taxation of tho bill and a reduction of the price, the 
servant obtains this reduction on account of his master, and the 
money in his hands always remains the master’s property ; and, 
if he appropriates it, he commits criminal breach of trust; but 
if the master has previously settled the amount with the trades- 
man, or agreed to the items, and the servant asks for a present 
and keeps it, it is not criminal breach of trust; Emp. v. [mdad 
Khan, I. L. R. 8 All. 120. Where silver was intrusted to tho 
prisoner for the purpose of making ornaments, and ho abstracted 
a portion of the silver and supplied ita place with copper, it was 
held he had committed criminal breach of trust; Bry. v. Babaji, 
4 Bom. H. C. Rep. Cr. 16. If the defendant is charged as 
holding a particular office under Sects. 407, 408, or 409, it must 
be proved, not only that he received the property, bat that he 
received it in the capacity in which he is charged. Sect. 409 
does not limit the way in which a trust shall arise, whether by 
specific order, or by reason of its being a part of the proper duty 
of a public fanctionary. Where, therefore, it was proved that the 
head clerk of an office intrusted the management of stamps, with 
the knowledge and sanction of his superiors, to one of his assistante, 
the latter was held to have been guilty ofcriminal breach of trust, 
as a public servant, when he made away with the stamps ; Reg. v. 
Ram Dhun, 18 W. 2. Cr.77. Bat wherea court inspector improperly 
Oro 
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delegated toa constable the custody of Government moneys(taking 
from him private security to save himself from loss in case of defalca- 
tion), and the constable dishonestly converted the money to his own 
use, although he afterwards restored it, it was held that the con- 
stable was nota public servant, and therefore the offence was under 
Sect. 408 and not 409; Reg. v. Banee Madhub, 8 W. R. Cr. 1. 
Where tho accused is 8 public servant, it is not necessary, in order 
to bring the case under Sect. 409, that the property should be that 
of Government; it is sufficient if it has been intrusted to a public 
servant iu that capacity; In re Ram Sounder, 2 C.L. R. 515. 

The misappropriation, or conversion, to the defendant's use, will 
be proved in various ways. If the defendant is clerk or servant, 
and itis his duty to account for moneys received at stated times, or 
from time to time as he receives them, his not doing so wilfully 
will be evidence of misappropriation; Rey. v. Jackson, 1 C.and K. 
884; Emp. v. Ramkrishna, I, L, R. 12 Mad., p. 51; aud even where 
no precise time can be fixed at which it was his daty to pay them 
over, hia not accounting for them, if found as a fact to have been 
done dishonestly, is cqually a misappropriation ; Rey. v. Welch, 
1 Den. C. C., 199; and where the accused has received various 
sums of money prior to the time of being called upon to account 
for them, and does not so account, ho can be charged in respect 
of the foful deficiency at the time of the accounting iu one charge, 
and there is no necessity to put cach sam misappropriated in 
a separate charge; Reg. v. Balls, L.R.1 C. €'. 828 In this 
caso ovidenco had to be called to shew tho separate amounts 
received by the prisoner which made up the total sum, but that was 
because he had not entered the amount received in his book, and 
the total amount could not otherwise be proved. If the amounte 
had been entered in the book, that, in England, would have been 
held to have been an accounting for them, and the offence of 
embezzlement would not have been committed, but probably that 
of thoft asa servant. The offenco of criminal breach of trost is, 
however, widor, and not so technical as that of embezzlement, 
and there is no reason why an accused in this country should not 
be convicted of criminal breach of trust, although be has entered 
the sums received in a book, if, when the time comes for him to hand 
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them over, it appears that he has misappropriated thom ; and the 
only evidence of misappropriation is that by the accounts in his own 
handwriting he ought to have a certain balance to hand over which 
heis unable to produce, or rightly to account for; Emp. v. Kellie, I. 1. 
R.17 AU. 158; followed in Buddhuv. Babu Lal, I.L.R. 18 All. 116; 
where it was held thata man might be convicted on proof of a general 
deficiency in his accounts and that it was not necessary to prove the 
receipt and non-accountiug of specific items: see, alo, Reg.v. Lambert, 
2 Cox's Crim. Ca. 309. Where the defendant recoived payment 
of a debt from one of his master’s customers in Bank of England 
notes, but accounted with his master for £6 less thau he received 
and afterwards delivered these very Bank of England notes to bis 
master upon another account, it was ruled by Bayley, J., that thesv 
notes, to the amount of £6, must be deemed to have beon ombezaled 
(tnisappropriated) the moment the defendant accounted for £6 less 
than he received, and that his afterwards paying these identical 
notes to his master on another account made no difference; and 
this ruling was afterwards upheld by the judyes; J?. v. Hall,3 Stark, 
67; Rand R. 463, A servant who receives money for a specific 
purpose and does not use it for that purpose, bat, on being called 
on to account for the moncy, falsely says that he omployed it for 
the purpose for which it was given, is guilty of au offence under 
Sect. 408 ; Watson v. Kholablihan, 10 W. B, Crim. 28. A village 
shrojf, whose duty it was to assist in collecting the public revenuo, 
received grain from the ryots, and gave receipts as for money 
received by virtuc of a private arrangement between him and thu 
villagers ; it was held that he could not be convicted of criminal 
breach of trust as a public servant under Sect. 409, as he had nou 
authority to receive the public revenue in kind, and the party who 
delivered the grain did not thereby discharge himself from 
liability for the revenue; 4 Mad. H. (. Rep. App. 32. The 
servant of a liquor contractor was instructed by his mastor with 
liquor to sell, and he was to receive a certain proportion for 
himself and account for the remainder to his master, with whom 
he made a legal contract not to adulterate it. In violation of 
that contract he mixed water with it, and sold the diluted hiqaor 
at the same rate as he would have sold the unadultorated liquor, 
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delegated toa constable the custody of Government moneys (taking 
from him private security to save himself from loss in case of defalca- 
tion), and the constable dishonestly converted the money to his own 
use, although he afterwards restored it, it was held that the con- 
atable was nota public servant, and therefore the offence was under 
Sect. 408 and not 409; Reg. v. Banee Madhub, 8 W. R. Cr. 1. 
Where the accused is a public servant, it is not necessary, in order 
to bring the case under Sect. 409, that the property should be that 
of Government; it is sufficient if it has been intrusted to a public 
servant in that capacity; In re Ram Sounder, 2 C.L. R. 515. 

The misappropriation, or conversion, to the defendant's use, will 
be proved in various ways. If the defendant isa clerk or servant, 
aud itis his duty to account for moneys received at stated times, or 
from time to time as he receives them, his not doing so wilfully 
will bo evidenco of misappropriation ; Rey. v. Jackson, 1 C. and K. 
384; Kmp. v. Rambkrishna, [, L, R. 12 Mad., p. 51; aud even where 
no precise timo can be fixed at which it was his duty to pay them 
over, his not accounting for them, if found as a fact to have been 
done dishonestly, is equally a misappropriation ; Rey. v. Welch, 
1 Lien, C. C. 199; and where the accused has received various 
auma of money prior to tho time of boing called upon to account 
for them, and does uot so account, he can be charged in respect 
of the fotal deficiency at the time of the accounting in one charge, 
and there is vo necossity to put each sum misappropriated in 
a xoparate charge; Reg. v. Balls, GL. Ro 1 . ('. 328. In this 
caso evidence had to be called to shew the separate amounts 
received by the prisoner which made up the total sum, but that was 
because he had not entered the amount received in his book, and 
the total amount could not otherwise be proved. If the amounte 
had been ontered in the book, that, in Enyvland, would have been 
held to have been an accounting for them, and the offence of 
embezslement would not have been committed, but probably that 
of theft as a servant. The offence of criminal breach of trust is, 
however, wider, and not so technical as that of embeszlement, 
and thero is no reason why an accused in this country should not 
be convicted of criminal breach of trust, although hehas entered 
the sums received in a book, if, when the time comes for him to hand 
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them over, it appears that he has misappropriated them ; and the 
only evidence of misappropriation is that by the accounts in his own 
handwriting he ought to have a certain balance to hand over which 
heis unable to produce, or rightly to account for; Emp. v. Kellie, I. 1. 
R.17 AU.158 ; followed in Buddhuv. Babu Lal, [.L.R.18 All. 116; 
where it was held that. a man might beconvicted on proof of a general 
deficiency in his accounts and that it was not necessary to prove the 
receiptand non-accounting of specific items: see, also, Reg.v. Lambert, 
2 Cox's C'rim. Ca. 309. Where the defendant received payinent 
of a debt from one of his master’s customers in Bank of England 
notes, but accounted with his master for £6 less than he received 
and afterwards delivered these very Bank of England notes to bis 
master upon another account, it was ruled by Bayley, J., that these 
notes, to the amount of £6, must be deemed to have beon ombezzled 
(misappropriated) the moment the defendant accounted for £6 loss 
than he received, and that his afterwards paying theso identical 
notes to his master on another account mado no difference; and 
this ruling was afverwards upheld by tho judes; £2. v. Z[all,3 Stark, 
67; Rand R. 463, A servant who receives money for a specific 
parpose and does not use it for that purpose, bat, on being called 
on to account for the moncy, falsely says that he employed it for 
the purpose for which it was given, 1s guilty of au offenco under 
Sect. 408 ; Wateon v. Kholabhhan, 10 W. 12. Crim. 28. A village 
shrogf, whose duty it was to assist in collecting the public revenue, 
received grain from the ryots, and gave receipts as for monoy 
received by virtue of a private arrangement between him and the 
villagers ; it was held that he could not be convicted of criminal 
breach of trust as a public servant under Sect. 409, as ho had no 
authority to receive the public revenue in kind, and the party who 
delivered the grain did not thereby discharge himself from 
liability for the revenne; 4 Mad. H. ('. Rep. App. 382. The 
servant of a liquor coutractor was instructed by his master with 
liquor to sell, and he was to receive a certain proportion for 
himself and account for the remainder to his master, with whom 
be made a legal contract not to adulterate it. In violation of 
that contract he mixed water with it, and sold the diluted liquor 
at the same rate as he would have sold the unadulterated liquor, 
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putting the profit in his own pocket; it was held that he had 
committed criminal breach of trust ; Emp. v. Jamsetjs, B. RB. 18th 
July 1888. 

Directors who are bound not to pay dividends, except out of pro- 
fite, are guilty under Sect. 409 of criminal breach of trust, if they 
pay dividends ont of deposits when there are no profits ; Emp. v. 
Mose, 1.L. R. 16 All. 88. Officers of a bank subordinate to, and 
obeying the orders of, the directors are not in such a case 
intrusted with property, or the dominion over property as bankers, 
but if they conspire with the directors in paying dividends out 
of deposits, when there are no profits, they can be convicted under 
Sects. 109 and 409; 1d. 

A partner intrasted with, or having dominion over, partner- 
ship property, and dishonestly misappropriatiug or converting 
to his own use such property, is guilty of criminal misappropria- 
tion under Sect. 408 ; Nrigendro Lal v. Okhoy Coomar, 21 W. R. 
Cr. 59 and 13 Ben. I. R, 307, overruling Jn re Lall Chand, 
9 W. R.Orim. 37, Andamarried woman may be convicted under 
the first clanso of the same section if she dishonestly misappro- 
priates or converts to her own use property with which she has 
beeu intrusted; Reg. v. Robson, 31 T. J. N.S. M.C. 22. Bat 
she cannot commit a criminal breach of trust in respect of her 
husband's property ; Rulings uf Afadras H. C. of 1864 on Sect. 
406. It would be well, however, that the remarks contained in 
the portion referring to theft, with respect to the relation of 
husband und wifo amoug Hindus and Mahomedans, should be 
considered iu connection with this decision. See ante, p. 472. 

The prisoner, a pledgee of a turban, without permission or 
authority, wore it; and it was held that the deterioration of the 
article by use was not such a loss of property to the owner, and 
the wrongful beneficial uso of the property to the prisoner was 
uot such again to him as to make his act a criminal breach of 
trast ; Madras H.C. Rulings, 18¢h September 1806. A person who 
pledges what is pledged to him may be guilty of criminal breach 
of trust. There are two elementa which must, however, be 
made out—(1) the disposal in violation of some direction of law 
or contract, cxpress or implied, prescribing the mode in which 
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this trust ought to be discharged; (2) that euch disposal was 
made dishonestly; but great caution ought to be observed 
in drawing the inference of dishonesty from a breach of a duty 
imposed by civil law. Where the law bearing upon a case is 
doubtful, it would be most indiscreet to raise the inferenco of 
dishonesty against a man who has mistaken it, and even where the 
rule of law is perfectly plain, a conviction ought by no means 
necessarily to follow; bat the very violatiou of the law would be 
some evidence of the dishonest intent; 6 Mad. H.C. Rep. App. 28. 

At common law a conversion might arise, either by a wrongful 
taking of achattle, or by somo other illegal assumption of 
ownership, or by illegally using or mis-using it, or by wrongful 
detention; but the wording of the sections of the Code which apply 
to this subject shew that an actual and substantial, rather than 
a technical, conversion is intended, und proof of such a conversion 
should be adduced at tho trial if that be relied upon as evidence 
of the defendant’s guilt. 

If the defendant has appropriated or converted thu proporty to 
his own use under a claim of right, he will be ontitled to an 
acquittal, unless the claim is so shadowy and unsubstantial as to 
bo brought forward without any bond fides. Whore an alloged 
mortgagee denicd the mortgage, it was held that he could not bo 
convicted of criminal breach of trust in respect of the title-deods; 
Req. v. Jafir Nath, 2 Bom. H.C. Rep. 127. 

The misappropriation of each separate item of money with which 
& person is intrusted is a sepbrate offence, and the facts connected 
with it should form the subject of a scparate inquiry. In such a 
case the duty of the committing magistrate is to aclect certain 
distinct items and frame his charge upon them, and to adduce 
evidence specifically on those issues ; In re Chetler, 15 W. R. Cr. 
©}; unless there has becn 8 non-accounting at one time for an 
aggregate of various items, when the total deficiency at any one 
accounting may be put into one chargo; livg. v. Balle, L. R. 
1 C. C. $28. 

Recsrvinc Srorex Propgrry, 

Sect. 410. Stolen Property.—Property, the possession 

whereof has been transferred by theft, or by extortion, 
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or by robbery, and property which has been criminally 
misappropriated, or in respect of which criminal breach 
of trust has been committed, is designated as “ stolen 
property”; whether the transfer has been made, or the 
misappropriation or breach of trust has been committed 
within or without British India. 

But if such property subsequently comes into the pos- 
session of a person legally entitled to the possession 
thereof, it then ceases to be stolen property. 

Sect. 411. Receiving stolen Property. —Whoever dishonest- 
ly receives or retains any stolen property, knowing, or 
having reason to believe, the same to be stolen property, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, or with 
fine, or with both. 

Bect. 412. lecviving Property acquired by Dacoity.—Who- 
ever dishonestly receives or retains any stolen property, 
the possession whereof he knows, or has reason to believe, 
to have been transferred by the commission of dacoity, 
or dishonestly receives from a person whom he knows, 
or has reason to believe, to belong, or to have belonged, 
toa gang of dacoits, property which he knows, or has 
reason to believe, to have been stolen, shall be punished 
with transportation for life, or with rigorous imprison- 
ment for a term which may extend to ten years, and 
shall also be liable to fine. 

Sect. 413. Habitually dealing in stolen Property. Whoever 
habitually receives or deals in property which he knows, 
or has reason to believe, to be stolen property, shall be 
punished with transportation for life, or with imprison- 
ment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Sect. 414. Concealing stolen Property.—Whoever volun- 
tarily assists in concealing, or disposing of, or making 
away with, property which he knows, or has reason to 
believe, ta be stolen property, shall be punished with 
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imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 


Note. 


Section 75 provides for increased punishment for a second 
offence. 

By Act VI. of 1864, Sects. 2and 8, whipping may bo substituted 
as a punishment for a first offence and cither substituted or added 
for a second offence under Sects. 411 and 412; by Sect. 4, whipping 
may be added as a punishment for a second offence under Sect, 413. 

Offences under Sects. 412 and 418 are triable by the Court of 
Session ; those under Sects. 411 and 414 by the Court of Session, 
a Presidency Magistrate, or a Mayitatrate of the firat or secoml clusa. 
A warrant should issue in the first instance. Police officers may 
arrest without a warrant. Defendants are not bailable. Not eom- 
poundable. 

Charge. 

That you, ou or about the day of , at , dis- 
honestly did receive (or retain) stolen property, to wit, threo 
gold watches aud two gold chains, the property of ope A B, 
knowing or having reason to believe the same to be stolen pro- 
perty (or that the possession of the same had been transferred by 
the commission of dacoity) ; aud that you havo thereby committed 
an offence punishable under Sect, 411 (412) of the Iudian Ponal 
Code, and within, &c. 

Evulence. 

A theft, &c.. of the property alleged to have heen received 
must be first proved ; Itey.v. Bublev, 2.N. W. R. 187; Emp. v. 
Burke, I, I. B. 6 All, 224; for which purpose the principal 
offender is a competent witness, as indecd to prove the whole 
case; R. v. Haslam, 1 Teach, 418. Buta plea of guilty by the 
thief is no evidence of the theft as against the receiver ; there- 
fore, if two persons are jointly charged with theft and receiving, 
and the thief pleads guilty and the receiver demands a trial, the 
fact of theft must be proved by evidence. See Emp. v. Bala 
Patel, I, L. RB. 5 Bom. 63. It is competent to the defendant to 
disprove the guilt of the priucipal ; Fost, 365, The fact that the 
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thief, a child, has been tried for the theft, and discharged on the 
ground of want of understanding within the meaning of Sect 83, 
ante, p. 79, is no bar to the conviction of the person who has 
received the stolen property; Reg. v. Begarayt, I. li. R. 6 Mad. 
878. The fact that an article is missing from its usual place of 
deposit, and an imitation of it has been substituted for it, is 
evidence that the article has been stolen; Ishan Chandra v, 
Emp., I, L. RB, 21 Oal, 828, The property charged as having 
been received should be laid as the property of the owner ; Reg, 
v. Siddu, 1 Bom, H.C. Rep. 95. That which is nullius proprietas 
cannot be the subject of theft or criminal misappropriation, and 
the receiving of it is not a dishonest receiving of stolen property. 
Therefore, it was held that an accused could not be convicted 
of receiving stvlen property in respect of a bull which had 
been set at large by a Hindu at the time of performing 
funeral ceremonies, as the original owner had surrendered all his 
rights as proprietor, and it was not the subject of ownership by 
any person; Emp. v. Bandhu, I. L. R. 8 All. 51, followed in 
Rmp. v. Nihal, J, 1. R. 9 All. 848. If the property is in fact 
not stolen property, the receiver cannot be convicted, although, 
at the time of receipt, he believed it to be stolen property; Emp. 
v. Issup, B. R. 2st June 1888, 

It is not necessary that the offence, by which the owner lost 
possession of tho property, should have been committed in British 
India. The courts in India differed as to the necessity of this, 
and the question was settled by the Legislatare by Act VIII. of 
1882, Sect. 9: but the receipt or retention must have taken place 
in British India, unless the receiver or retainer is a British 
subject whon he will come under the provisions of Sect. 188, 
Cr. P. O.; Emp. v. Kirpal, 1. L. R. 9 All. 528, 

The theft having been proved, the next step is to prove the 
receipt of the stolen property by the defendant; and the finding 
must be that the sccuscd received the very property stolen, not 
property like it; Emp. v. Bava Chela, B. R. 8th January 1886; 
thoagh, of course, the fact that property in the possession of the 
receiver is like that stolen is an element to be taken into consi- 
deration in determining whether it is the very property which 
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stolen. The receipt must also be dishonest, i. ¢., with intent 
to cause wrongful loss to the owner, or wrongful gain to the 
receiver, or thief; Emp. v. Balya, I. L. R.15 Bum, 369. 
Although there be proof of a criminal intent tu receive, and a 
knowledge that the goods wero stolen, if the exclusive possession 
still remain in the thief, a conviction for reeciving cannot be 
sustained ; Reg. v. Wiley, 2 Den. C. C. 37. But a person having 
a joint possession with the thief may be convicted as a receiver : 
Reg. v. Smith, Dears. C. Cy 484. Two prisoners were jointly 
charged with receiving stolen goods kuowing them to have heen 
stolen, and were convicted upon evidence which shewed that one 
had received the goods from tho thief and afterwards disposed of 
then to the other, both having a guilty knowledge ; it was held 
that the conviction was right; Rey. v. Reardon, V2 Jur, NLS. A496, 
Where A, knowing that goods had been stolen, directed 8B, his 
servant, to receive them into his promises, and B also knowing 
that they were stolen, in pursuance of that direction, afterwards 
received them in A’s absence, they were held to be indictable 
jointly; Rey. v. Parr, 2 M. and Rob, 346, The actual manual 
possession or touch of the goods by tho defendant is not neous- 
sary tu the completion of the receiving; it is sufficient if they 
are in the actual possession of a person over whom thu defend- 
ant has a control, so that they would be forthcoming if he 
ordered it; Reg. v. Smith, 24 DJ. NLS. MC. 135. Stolen 
property was brought by thethiof into A’s shop; A, with guilty 
knowledge, called her servant and directod her to take the 
stolen goods to the pawn office, and “‘ pawn them for the girl” 
(the thief). A’s servant did so accordingly, and brought back 
the money, which she banded to the thief in her tmistresa’s 
presence. A never had manual possession cither of tho goods 
or the money. It was held that this amounted to a receiving 
by A of the stolen property ; fteg. v. Millvr, 6 Cox's OC. 353. 
Bat the defendant must hsve exercised some dominion over 
the stolen property to convict him of receiving; it is not sufficient 
that he should have been caught in the act of bargaining. Two 
men stole some fowls, which they put intoa bag, and carried 
to the house of the father of onc Wiley, for the parpose of 
Grc 
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selling to Wiley. All three went together from the house to a 
stable, the bag being carried on the back of one of the thieves . 
and when the policeman went in, the sack was found lying on 
the floor, unopened, and the three men around it as if they 
were bargaining, but no sounds were heard. In this case, 
Martin, B., said :—‘‘ I am of opinion that Wiley, under those 
circumstances, never did receive those fowls. The two men 
had the stolen articles in their possession as vendors adversely 
to Wiley ; and they never intended to part with the possession, 
unless some barguin was concluded for the purchase of them. 
Upon this ground, J am of opinion that Wiley did not ‘ receive’ 
the goods in the ordinary and proper sense of the word.” 
Talfourd, J., also said :—‘‘ The position of Wiley, as a person 
negotiating for the purchase, excludes the idea of his having 
any possession. There was still a locus penitentia ; he might 
atill have determined not to take the fowls; and the whole 
matter was inchoate and incomplete’; Reg. v. Wiley, 4 Cog’s 
C.C.4)7. Inanother case where some stolen wool] was put 
by the thief into the defendant’s scales, but the latter had not 
weighed or bargained for it, it was held to be no receiving. 


On the trial of a charge of dishonest receipt of stolen 
property, tho attention of the jury should be drawn to the 
necossity of satisfying themselves that the possession of the 
stolen property is clearly traced to the prisoner ; and if it simply 
be found in his house, that it could not have been placed there 
without his knowledge or sanctiun by some other person 
residing in the same house ; Bmp. v. Malhari, J. I, BR. 6 Bom. 
731, This knowledge or sanction need not be proved to have 
been given directly by the prisoner or specially in respect of 
the articles forming the subject of the charge, but may be 
inferred from all the surrounding circumstances of the case. 
Where the only evidence against an accused is that he pointed 
out a place in the field of another person where stolen property 
was concealed, that is not sufficient to entitle the Court to find 
that the prisoner received or retained it knowing it to be stolen 
property ; Emp. v. Gobsnda, I. L. BR. 17 All. 576, 
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A wife cannot receive from her husband, nor can she, under 
English law, be convicted of receiving jointly with him, because 
she is supposed to be under his marital influeuco and coercion, 
particularly if his house be a receptacle of stolen goods ; but if 
she take an active and independent part in receiving stolon 
goods in the absence of, or apart from, her husband, and from a 
person other than him, she may be convicted of receiving ; Reg. v. 
Brooks, 1 Dears. and B. 184; Reg. v. Wardroper, Bell, C. C. 249. 
A husband may, however, receive from his wife. A husband 
and wife were indicted jointly for receiving. The jury found 
both guilty, and found also that the wife received the goods 
without the control or knowledge of the husband and apart 
from him, and that “ he afterwards adopted his wifo’s receipt.” 
It was held that this finding did nut warrant the conviction of 
the husband ; Req. v. Dring, 1 Dears. and B. 320; but the wife, 
under the Penal Code, might have been found guilty of 
receiving, aud the husband of retaining, stolen goods. Stolen 
goods were delivered by a thief to the wifo of the prisoner in 
his absence ; she paid sixponce on account, but the amount to 
he paid was not then fixed. The prisoner, with the knowledge 
that the goods had been stolen, agreed upon the price, and 
paid the balance, It was held that the prisoner was properly 
convicted of receiving the goods, knowing them to have been 
stolen; Reg. v. Woodward, 31 L.J.N. 8. M,C. 91. A husband 
and wife were jomtly indicted for stealing and receiving, The 
jury found the wife guilty of stealing, and that sheacted voluntari- 
ly, and without any constraint on the part of her husband ; thoy 
also found the husband guilty of receiving the property from his 
wife, knowing it to be stolen. It was held that he was rightly 
convicted of receiving ; Neg. v. McAthy, d2 1. J. N. 8. M. O. 36 ; 
L. and. C. 250. 

The latter clause of Sect. 410 scems to be a legislative enact- 
ment of the principle laid down in the caso of Reg. v. Dolan, 
U Cuzr’s C. C, 449, where stolen goods were found in the pocket 
of the thief by the owner, who sent for a policeman; the three 
then went towards the prisoner’s shop, where the thief had 
previvusly sold other stolen goods, and, when near the shop, the 
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goods were given again to the thief, who was sent by the owner 
into the shop to sell them, which he accordingly did to the pri- 
soner, and then returned with the proceeds to the owner ; and 
the Court of Criminal Appeal held that the prisoner was not 
guilty of receiving stolen goods. This case was also acted upon 
in that of Reg. v. Schmidt, DL. R.1C. C.15; 35D. J. N.S. M. 
C. 94; and eg. v. Villensky [1892), 2Q. B. 597. 

The last fact to be proved is, that the defendant knew, or had 
reason to believe, that the things were stolen, and it must be 
clearly proved that he reccived or retained the things with a guilty 
knowledge; Reg. v. Meer Yar, 13 W. Rt. Crim. 70; Emp. v. Balya, 
I. L. RB. 15 Bom. 869. The word “ believe’? is much stronger 
than “suspect,” and involves the necessity of shewing that the 
circumstances were such that a reasonable man must have felt 
convinced that the property with which he was dealing was stolen 
property. It is not sufficient to show that the accused was 
careless, or that he bad reason to suspect that tho property 
was stolen, or that he did not make sufficient enquiries to 
ascertain whether it had beon honestly acquired ; Emp. v. Rango 
Timaji, 1.1L, R.G Bom. 402. It must, however, bo remembered 
that the question to be decided is not, whether the accused actually 
had any belief in tho matter, but whether he had reason to beliere 
that the goods were stolen, which under English law would amount 
to knowledge. This is proved, either directly, by the evidence of the 
principal offender, or circumstantially, by proving that the defend- 
ant bought them much under their value; 1 Hule, 619; or denied 
their being in his possession, or the like. To shew a guilty know- 
ledge, other instances of receiving the goods of the same prose- 
cutor, from the same person, may, it seems, be given in evidence ; 
R. v. Dunn, 1 Mood, CU. C. 146; even though they be the subject 
of other charges, and antecedent to the receiving in question ; 
R, v, Davis, 6C. and P.177. So, evidence that on various former 
occasions portions of the commodity stolen had been missed by 
the prosecutor, und that the defendants, the alleged thief and 
receiver, had after such occasions been found selling such a 
commodity, tho portion which was sold on the last of these 
vocasions being identitied as part of that missed by the 
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prosecutor, was held admissible in proof of the guilty knowledge ; 
Reg. v. Nicholls, 1 F. and F. 51. But under English law, evidence 
of the possession by the prisoner of other goods stolen at other times 
from other persons 1s not admissible ; Reg. v. Oddy, 2 Den. 0. C. 
264; Reg.v. Drage, 14 Coz's C.C. 85; Reg. v. Carter, 12 Q. B.D. 
522. Under the Indian Evidence Act, however, it would seem that 
such evidence would be admissible. Section 14, [lustration (a), 
provides that, where ‘A is accused of receiving stolen goods 
knowing them to be stolen, and it is proved that he was in posses- 
sion of a particular stolen article, the fact, that, at the same time, 
ho was in possession of many other stolen articles, is rolevant as 
tending to shew that he knew each and all of the articles of which 
he was in possession tu bo stolen.” It will be observed that the 
distinction drawn in the English cases as to the ownership of the 
other goods is not drawn in this illustration. The fact that stolen 
property was found concealed in the loft of a house occupied by 
the prisoner, if he knew of such concealment, is sufficient to raise 
a presumption that he knew the property was stolen, but not 
that it was acquired by dacoity ; Limp. v. Malhart, I. I. RB. 6 Bom. 
731 , see, also, Amp. v. Vagiram, 1. lL. R216) Bom. 414, and the 
cases cited in lug judgmont by Telang, J. 


The offence of dishonest retention of stolen property under 
Sect. 411, may be complete without any guilty knowledge at the 
time of reception ; Mad. H.C. Ituling, 4 Mad, H.C. Rep. App. 
42; provided that it can be proved that, before the chargo was laid, 
the accused became acquainted with the fact that the goods were 
stolen; but even then the mere retention, after such knowledyo, 
would not amount to an offence, unless it was for the purpose of 
“causing wrongful gain to one person, or wrongful loss to 
another’; see Sect. 24, ave, p. 31. 


The pvussession of stolen property immediately after it has been 
stolen affords a strong presumption that the person, in whose 
possession itis, is either the actual thief ora receiver with a guilty 
knowledge, and is a sufficient corroboration of an approver; 
13 W. BR. Cr. DL, 2; Reg. v. Shurruffoodeen, 13 W. R. Cr. 26; and 
this presumption is, of course, strengthened if the person, in whose 


518 RECEIVING STOLEN PROPERTY. [cHaP. XVI. 


possession the stolen property is, fails to give a satisfactory 
account of the manner in which he acquired such possession, or 
gives a false account, or gives contradictory accounts, or if the 
property is secreted, and the Legislature has so provided in Sect. 
114, IWustration (a), of the Evidence Act, 1872, which is as, 
follows :—“ The court may presume that a man, who is in 
possession of stolen goods soon after the theft, is either the thief 
or has received the goods knowing them to be stolen, unless he 
can account for his possession.”’ It has, however, been recently 
ruled in Calcutta, on the authority of English cases, that the 
mere fact that stolen property is found in the possession of a 
person who cannot give any account of his possession of them, 
shortly after the theft, is not evidence of dishonest receipt of 
those goods, unless there is also evidence that some person other 
than the accused had posscssion of them before they came into 
his possession ; but that, under such circumstances, the accused 
might have been convicted of criminally retaining the goods ; 
Tahan Muchi vy. Emp, 1 te 2. Jo Cal. o11. This case was, 
however, not argued, and the judges, who considered the matter, 
do not seem to have had present to their minds the provisions of 
the Evidence Act. In a case of possession of stolen property 
a long time after the theft, or if the property be such as passes 
readily from hand to hand, a comparatively short time after, the 
possession itself affords buta slight presumption against the 
accused, and he ought not to be called upon to explain how his 
possession was acquired; /na Shaikh ve bmp. 1. E.R 1 Cal. 
160; sce, also, Reg. v. Adama, 3 C. and 7. 600; Reg. vy. Couper, 
30. and BK, 318; Regs v. Partridge, 7 C, and P2501.) The mere 
possession of stolen wearing apparel, not of an unusual character 
and such as might easily pass from hand to hand, six weeks after 
the theft, is no cvideuce of receipt with guilty knowledge; Emp. v. 
Ravji, B. RB. 10th March 1892. Where the only evidence agaiust 
a prisoner is the possession of stolen property under suspicious 
circumstances, he should not be convicted and sentenced both for 
theft and for the receiving, because the presumption is that he is 
guilty of one or other of the offences, and if he is presumed to be 
guilty of theft, he canuot be presumed to be guilty of receiving 


sects. 410-414.] RECEIVING STOLEN PROPERTY. $19 


which implies a receipt from another person; Emp. v. Jahire, 
B. R. 18th November 1880. 

On a charge of receiving or retaining stolen property, the fact, 
that the accused is in possession of goods belonging to different 
persons, and stolen at different times, does not in itself justify a 
separate charge aud conviction for the property of each person 
found in his possession; as although the thefts may have been 
committed at different times, all the property may have boen 
received at one time; Ishan Muchi v, Emp., 0. L. R15 Cale. 811; 
followed in Emp, v. Makhan, 1. I, R.15 AU, 317, 

The civil station of Rajkote is not a part of the British India; 
consequently, au accused person found im British India with 
property in his possession stolen in Rajkote, cannot be convicted 
of the theft, but he can bo convicted of receiving stolen property ; 
Emp. v. Abdvol Latib, I. L. HR. 10 Bom. 186. The civil station 
of Wudhwan isa part of British India; Tvricum Panachand v. 
B. B. & C. 1. Railway Oo., I. LT. R.9 Bom. 244. The civil and 
military station of Bangalore is not British territory ; Inve Hayes, 
Ih, Rt. 12 Mal. 39: 

In charges of receiving property acquired by dacoity under Sect, 
412, it must be clearly shown that the accused knew or had 
reason to believe that dacoity had been committod, or that the 
persons from whom he obtained the goods were ducoits; eg. v. 
Jogeshur, 7 W. BR. Cr. 109; Emp. v. Dayi Mahadu, B, R. 11th May 
1895; this may be shewn by the fact, that the defendant was in 
the habit of mecting various members of the gang, of whom the 
seller was one, separately, or had attended their meetings, or 
from other facts which would lead to the inference that he must 
have known how the goods were obtained. Mere possession of 
stolen articles of trifling valuc docs not warraut the presumption 
that the receiver knew them to be the proceeds of a dacoity ; Reg. 
v. Samiruddin, 18 W. RB. Cr. 25 ; nor does even such a possession 
as would be sufficient to raise a presumption that the accused 
knew that they were stolen goods; Emp. v. Malhari, I. L. RB, 
6 Bom. 731. But where stolen property is found in the possession 
of dacoits, the offence of knowingly having in their possession 
goods obtained by means of dacoity, is to be considered as 
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included in the original one of dacoity, unless there are circum- 
stances which clearly separate the one crime from the other, such 
as length of time, or distance, for example; Reg. v. Abool 
Hoosein, 1 W. 2B. Cr. 48; Reg. v. Cassy Mul, 3 W. BR. Cr. 10; 
Reg. v. Motee Joluha, 5 W. R. Cr. 66. Where A and B were 
committed for o trial, the former for dacoity, and the latter for 
receiving the stolen goods, and pleaded guilty, but B claimed 
to be tried, the confession of A, in which he stated that he 
handed over a portion of the proceeds of the dacoity to B, was 
held not to be evidence against B; Emp. v. Bala Patel, I. L. B. 
5 Bom. 68. 

Habitual dealing in stolen Property—The ordinary way of 
proving this offence will be to prove repeated convictions for 
receiving stolen goods, because, although the habitual receipt of 
stolen goods may be proved otherwise, yet, if the accused was in 
the habit of receiving, it is almost certain that single instances 
of receiving would have been brought home to him aud resulted 
in convictions, and if this be the case, and tho convictions are 
proved, the accused could not traverse tho truth of these convic- 
tions, whereas, if the habitual receiving were attempted to be 
proved by ordinary ovidence, the accused would be at liberty to 
traverse all the facts given in evidence against him, and prove that 
he did not receive the goods, or, if he received them, that they were 
not stolen, or that ho did uot know they were stolen. It would, 
however, scem hardly to be right, when a man hus been many times 
convicted of receiving, and has undergone his sentences, to try 
him for habitual receiving on the strength of those convictions 
alone ; some fresh act of receiving subsequent to his last conviction 
onght first to be proved against him, before the previous convic- 
tions are put in evidence against him; Jn re Rajya Hussein, J. L. RB. 
10 Bom, 174; In re Haider Ali, I. I. B.12 Cal. 520. In these 
two cases the prisoners were called upon to give security for good 
behaviour, but the principles laid down apply equally to the 
present matter. It must also be shewn that the property was 
received on different occasions, and on different dates ; it is 
not sufficient to prove that the prisoner received the proceeds of 
different thefts on the same day from different people; Emp. v. 
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Baburam, I. L. RB. 19 Cal. 190. A prisoner should not be tried at 
the same time for dishonestly receiving stolen property and habi- 
tually receiving or dealing in it. The proper course is to try the 
accused first for receiving, and then, if he is convicted, to try him 
under Sect. 418, putting the conviction under Sect. 4]1 in 
evidence against him, aud proving other receipts ; Emp. v. Uttom 
Koondoo, I. L. R. 8 Cal. 364. 


Concealing or disposing of Stolen Property.— This offence is com- 
mitted by those who are neither thieves nor receivers, but who, 
knowing of the theft, try to prevent the property beiug traced and 
recovered. There must be a concealment of the proporty, or a dis- 
posing of it, ora making away with it. These must be voluntary 
acts un the part of the accused, and he must do them knowing, or 
having reason to believe, that the property with which ho is dealing 
is stolen. When prisoners are charged with the offence of assist: 
ing in concealing or disposing of property which they know, or 
have reason to believe, to have been stulen, in such a way us not to 
amount to receiving, the nature of the property, as well as the 
circumstances under which it was being wade away with, must be 
taken into consideration in determining whetber they had reasou 
to believe that it was stolen. The mero fact, that no particular 
prisuner can be fixed with the offence of stealiug, will not 
exonerate them ; Jteg. v. Harishanlar, 2 Bom, H.C. ep, 180, 

As to the concealment of gouds stolen ut different times, seve 
[shan Mucht v. Emp., ante, p. 512. 


Where a prisoner has been convicted under Sects. 4] 1 and 414, 
separate sentences should not be passed for each of these offences ; 
Emp. v. Sakharam, B. BR. 7th March 1889. 


CHEATING. 


Sect. 415. Cieating.— Whoever, by deceiving any person, 
fraudulently or dishonestly induces the person 80 deceived 
to deliver any property to any person, or to consent that 
any person shall retain any property, or intentionally 
induces the person so deceived to do or omit to do any- 
thing which he would not do or omit if he were not so 
deceived, and which act or omission causes, or is likely 
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to cause, damage or harm to that person in body, mind, 
reputation, or property, is said to “ cheat.” 


Ezplanation.—A dishonest concealment of facts is a 
deception within the meaning of this section. 
Illustrations. 

(a) A, by falsely pretending to be in the Civil Service, 
intentionally deceives Z, and thus dishonestly 
induces Z to let him have on credit goods for 
which he does not mean to pay. A cheats. 

(b) A, by putting a counterfeit mark on an article, 
intentionally deceives Z into a belief that this 
article was made by a certain celebrated manu- 
facturer, and thus dishonestly induces Z to buy 
and pay for the article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, 
intentionally deceives Z into believing that the 
article corresponds with the sample, and thereby 
dishonestly induces Z. to buy and pay for the 
article. A cheats. 

(d) A, by tendering in payment for an article a bill 
on a house with which A keeps no money, and 
by which A expects that the bill will be dis- 
honoured, intentionally deceives Z, and there- 
by dishonestly induces Z to deliver the article, 
intending not to pay for it. A cheats. 

(e) A, by pledging as diamonds articles which he 
knows are not diamonds, intentionally deceives 
Z,and thereby dishonestly induces Z to lend 
money. A cheats. 

(f) A intentionally deceives Z into a belief that A 
means to repay any money that Z may lend 
to him, and thereby dishonestly induces Z to 
lend him money, A not intending to repay it. 
A cheats, 

(g) A intentionally deceives Z into a belief that A 
means to deliver to Z a certain quantity of 
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indigo plant, which he does not intend to deli- 
ver, and thereby dishonestly induces Z to 
advance money upon the faith ofsuchdelivery : 
A cheats. But if A, at the time of obtaining 
the money, intends to deliver the indigo plant. 
and afterwards breaks his contract, and does 
not deliver it, he does not cheat, but is liable 
only to a civil action for breach of contract. 


(h) A intentionally deceives Z into a belief that 
A has performed A’s part of a contract made 
with Z, which he has not performed, and 
thereby dishonestly induces Z to pay money. 
A cheats. 


(*) A sells and conveys an estateto B. A, knowing 
that in consequence of such sale he has no 
right to the property, sells or mortgages the 
same to Z, without disclosing the fact of 
the previous sale and conveyance to B, and 
receives the purchase or mortgage money from 
Z. Acheats. 


Sect. 416. (‘eating by Personation.—A person is said to 
“ cheat by personation,” if he cheats by pretending to be 
some other person, or by knowingly substituting one 
person for another, or representing that he or any other 
person isa person other than he or such other person 
really is. 


Eeplanation—The offence is committed whether the 
individual personated is a real or imaginary person. 


Illustrations. 

(a) A cheats by pretending to be a certain rich 
banker of the same name. A cheats by per- 
sonation. 

(6) A cheats by pretending to be B, a person Who is 
deceased, A cheats by personation, 
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Sect. 417. Punishment for cheating—Whoever cheats 
shall be punished with imprisonment for a term which 
may extend to one year, or with fine, or with both. 


Sect. 418. Cheating by a Person hound to protect the Interest 
of Party cheated.—Whoever cheats with the knowledge 
that he is likely thereby to cause wrongful loss to a 
persan whose interest in the transaction to which the 
cheating relates he was bound, either by law or by a 
legal contract, to protect, shall be punished with impri- 
sonment of either description for a term which may 
extend to three years, or with fine, or with both. 


Sect. 419. Punishment for cheating by Personation—Who- 
ever cheats by personation, shall be punished with impri- 
sonment of either description for aterm which may extend 
to three years, or with fine, or with both. 


Sect. 420, Cheating, und dishonestly inducing a delivery of 
Property._-Whoever cheats, and thereby dishonestly 
induces the person deceived to deliver any property toany 
person, or to make, alter, or destroy the whole, or any 
part of a valuable security, or anything which is signed 
or sealed, and which is capable of being converted into a 
valuable security, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 


Note. 


Section 73 provides for increased punishment for a second 
offence, except under Sect. 417, 

fences under Sect. 417 are triable by a Presidency Magistrate, 
or @ Magistrate of the first or second class ; those under Sects, 418 
and 419, by the Court of Session, a Presidency Magistrate, or a 
Magvstrate of the frat or second class; those under Sects. 420, by 
the Court of Sceston, a Presidency Magistrate, or a Magistrate of 
the firat class. 4 warrant should issue inthe first instance. lolice 
may not urrdel without a warrant. Defendants are batlable. 


det compoundalle. 
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Charge, 
That you, the said A B, on or about the day of : 
at , did cheat (by personation), to wit, by falsely pretend- 


ing to one C D that you the said A B were in the Civil Service of 
Her Majesty the Queen-Empress in India, and thereby decoived 
the said C D, and dishonestly induced him to deliver to you, the 
said A B, certain goods, the property of the said C D,towit,  ; 
and that you, the said A B, have thereby committed an offence 
punishable under Sect. 420 of the Indian Penal Code, and 
within, &c. 
Evidence. 

The first thing to be proved is that representations were made 
by the accused, then that they were in fact false, and false to the 
knowledge of the accused. Some representations may be held to be 
false to the knowledge of the persou makiug them without actual 
proof of their falsity. Thus, in England, it has been held that, 
where a man holds himself forth as ablo to predict the fortane 
of another by kaowing the hour and place of his birth, and the 
aspect of the stars at the time, it is absurd to suppose that the 
man could have believed in the truth of his assertions ; Penny vy. 
Hanson, 18 Q. B. D. 478. It would be dangerous, however, to 
apply this particular case too generally in India, although the 
principle laid down is sound. 

Under the English law, the false pretence must be as to an 
existing fact, but under the Indian Penal Code it may be as to 
a future state of affairs. Cases founded upon this extension of the 
law will require to be treated very cautiously, and the law must 
be administered within very strict limits. Ifa man buys goods 
saying that he has money to pay for them, and that statement is 
false, evideuce that, at the time he ordered the goods, he was 
living in wretched lodgings, or was largely indebted to persons who 
were unable to get their money from him, or was greatly in debt 
for hia rent, &c., will conclusively shew that his statement is false. 
Bat if a mau say that he will pay for goods in three months, the 
fact, that, at the time he makes such promise, he is in poverty, 
will be no conclusive proof of dishonesty, as it would be quite 
possible that he was expecting a sum of money to come to hand at 
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the time he promised payment. In cases, therefore, of a false 
pretence as to a future state of circamstances, the proof of deceit 
must be very much more carefully prepared than in the case of a 
false pretenco as to an existing fact. It has accordingly been 
held that a mere breach of contract is not even prima facie 
evidence of an original intention to defraud ; Madras H. C. Cr. P. 
90 of 1863; Reg. v. Hurgovandas, 9 Bom. H.C. Rep. 448; Reg. ¥. 
Kadir Bue, 8 N. W. P. 16; and Reg. v. Sheodurshun, ib. 17. 
In order to convict of cheating by making a representation of 
a future fact, it must be shewn, not merely that the fact did not 
turn ont according to the representation, but also that the accused 
knew, or expected, or intended that it would not so turn out, and 
made the representation, with intention, af the ttme he made it, of 
cheating; Reg. v. Heeramun, 5 W. R. Cr. 5. The accused pur- 
chased some wool, with delivery of possession, from a firm, and 
agreed to pay the price the next day. Default was made in 
paymeut, and, in the meantime, the accused pledged the wool to 
another person. It was held that a fraudulent purpose could not 
be inferred merely from the accused not paying, or from his 
inability to pay the next day, but that there must be evidenco to 
prove that, when the wool was bought, the prisoner did not 
intend to pay for it; Bmp. v. Fazul Dhanjee, B. R. 24th 
November 1886. C was charged with obtaining potatoes from the 
prosecutor by falaely pretending that he was in a large way of 
business, that he was in a position to do a good trade in potatoes 
and was able to pay for large quantities thereof, as and when they 
might be delivered to him, and was convicted. ‘I'he evidence of the 
pretence was contained in the following letter written by the pri- 
soner to the prosecutor:—‘‘Sir,—Please send me one track of 
regents and one truck of rocks as samples, at your prices named in 
your letter ; let them be of good quality, then I am sure a good trade 
will be done for both of us. I willremit you cash on arrival of goods 
and invoice. Yours, &c., P. S.—I may say if you will use me well 
I shall be a good customer.” It was held that the conviction was 
right, as, leaving out the words, ‘I will remit,” &c., there was 
a false representation as to his present position; Reg. v. Cooper, 
2 Q. B. Ds B10; nee, also, Rey. v. Kadir Bus, 3 N. W.'P. 16, 
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A person who obtains from a pawnbroker, as in [Uustration (e), 
upon au article which he falsely represents to be silver, a greater 
advance than would otherwise have been made, is guilty of a false 
pretence ; although the pawnbroker have the opportunity of test. 
ing the article at the time; Reg. v. Ball, C. and Mar, 249. But 
if the person pledging simply asked a certain sum which would be 
lent only in the event of the article being silver, and made no 
false statement as to its composition, and the pawnbroker, after 
testing it, advanced the money, it would be a question of fact for 
the jury to determine, from the proportion the sum asked for 
bore to the value of the article, and from other surrounding 
circumstances, whether the defendant was intentionally deceiving 
the pawnbroker as to the material of which tho article was made, 
or whether he was only endeavouring to get as much as possible 
advanced upon it. 

A false representation merely as to the quality of goods sold or 
pledged is not indictable in England. ‘The defendant was con- 
victed on an indictment for obtaining money by false pretences, 
the pretences charged boing that certain spoons were of the best 
quality ; that they were equal to Elkington’s A (meaning spoons 
made by Messrs. Elkington, and stamped by them with the 
Iettor A), that tho foundations wero of the best material; and 
that they had as much silver on them as Elkington’s A. Tho 
representations were made to a pawnbroker for the purpose of 
obtaining, and the defendant did thereby obtain, advances of 
money on the spoons, which were in fact of inferior quality, and 
were of less value than the money advanced upon them ; and the 
pawnbroker stated that he was indaced by the defendant's 
nisreprescntations alone to advance the money, and that if he 
had known the real quality of the spoons, he would have advanced 
no moncy on them. The jury found the defendant guilty of 
fraudulently and falscly representing that the spoons had as 
much silver on them as Elkington’s A, and that the foundations 
were of the b st material, &c., and that he thereby obtained the 
money. It was, nevertheless, held by a largo majority -of the 
jodges, that the conviction could not be sustained ; Rey. v. Bryan, 
26 L. J. N.S. M.C.,p. 85; 8.C. 7 Cou’s U.C. 818, Dears. ant B. 266. 
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In that case Lord Campbell, C. J., said :—“ The statement made by 
the prisoner resolves itself into a mere representation of the quality 
of the articles sold. We must also bear in mind that the articles 
sold were of the species which they were represented to be, 
because they were spoons with silver on them, and the purchaser 
obtained these spoons, though quality was not what ii waa repre- - 
sented to be. Now it seems to me that it never could be the 
intention of the Legislature to make it an indictable offence for 
the seller to exaggerate the quality of the goods he was selling, 
any more than it would be an indictable offence for the purchaser 
to depreciate their quality, and to say that they were not equal 
‘to what they really were, aud so to imduce the seller to part with 
goods at a lower price. To make either act indictable would be 
au ularming extension of the criminal law.” Acting on this 
decision, the following state of facts was held to constitute no false 
pretence: L and W induced the prosecutor to buy certain plated 
goods at un uuction, at which S was acting as auctioneer, for £7, 
on the ropresontation that they wore the best silver plate, lied 
with guld, aud worth £20. The foundation of the goods was 
Britannia motal, iusteud of nickel asin the best goods, covered 
with a transparent film of silver, and they were worth only about 
80s. ; Iteg. v. Levine, 10 (oe's C. C. 374, 1 which case, at p. 376, 
the (ommm Serjeant, after consulting with the Recorder of London, 
said:— It is most important not to briug within the criminal law the 
ordinary cnhaucing of value and quality by the seller of goods. 
There is always a conflict of knowledge aud skill between a buyer 
and seller, the one wishing to buy, and the other to sell, as advan- 
tageously as he possibly can, and it would be very dangerous to 
extend the criminal law to such cases.’’ On the other hand, where 
tho prisoner falsely ropresented that a certain piece of jewellery 
was 15-carat gold, whereas ho knew that it was only 6-carat gold, 
this was held to be a false representation of a fact, and not an 
opinion ; Reg. v. Ardley, L. R. 1C. C.801; and where the prisoner 
represented a packet to contain good tea, whereas three-fourths 
of the contents were not tea at all, this also was held to be a fulse 
representation of an existing fact; firg. v. Foster, 2 Q. B. D. 301. 
There is doubtlees much refinemunt in the English decisions , and 
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it is difficult perhaps to see how the distinction between the two 
classes of cases arose, except from the desire not to bring the 
criminal law to press upon traders who were crying up the 
quality of their goods. It is not easy to suggest what the 
decisions of the Indian courts willbe on this point which doos 
not seen to have arisen yet in this country, though it may be 
remarked that it is as possible to deceive another in a matter of 
opinion as in a matter of fact. The difference between these cases 
of false representation of the quality of goods and that put in Illus- 
tration (c) seems to be that there the pretence is that a certain 
sample is portion of a large bulk of which it represents the qua- 
lity, while here the preteuco is mercly that the articles to be sold 
are equal to a certain standard. The distinction is fine, but it is 
possible to suppose cases in which it might be necessary to 
maintain it. This was the opinion of those who originally drafted 
the Penal Code as will appear from p. 81 of the notes to the 


original draft. 

Directors, &c., of a public company who publish false balance 
sheets with the intention of inducing persons to make or retuin 
deposits in their Company are guilty ofan offeuce under Sect, 418; 
Emp. v. Moss, I. L. R. 16 All. 88. 

Wherever tho prosecutor himself knows tho falsehood of the 
pretence, but parts with his money or goods uotwithstanding, 
the defendant cannot be convicted of cheating, because he deceives 
no one ; Reg. v. Mills, 1 Dears, and B. 205, Au accused person 
may, however, be guilty of au attempt to cheat, although the 
prosecutor knows the falsity of his representations, and never 
intends to act upon them, for the attempt is complete as soon as the 
false pretence is made by the accused ; Itey. v. Hensler, 11 Cum’s C- 
€'. 540, followedin Government of Bengal v. Umesh Chunder, FE. L. Be 
16 (al. 310. The fact of the prosecutor having the means of 
knowledge will not of itself excuse the defendant; for example, 
where the defendant falsely represented a 21 Irish bank-note to 
be a £5 note, and thereby obtained the full value of a £25 note, 
although the prosecator could read, aud the note on the face of it 
farnished the means of detecting the fraud, the defandant was held 
to be properly convicted; Reg. v. Jessop, 1 Dears. and B, 442. 

si Pc 
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Where the defendant, by false and fraudulent representations as 
to the value and profite of his business, induced the prosecutor to 
enter into partnership with bim, and to advance £500 as part of 
the capital of the concern, and the prosecutor, after such advance, 
recognised and acted in the partnership, it was held that this was 
not obtaining money by false pretences, for the prosecutor, as part- 
ner, continued to be interested in the money. And whatever 
damage might come, would be through subsequent acts of the 
defendant at a time when the prosecutor had still a control over the 
application of the mouey; Reg. v. Watson, 1 Dars. and B. 348. 
It is no bar to a conviction, that the prosecutor intended to cheat 
the defendant if he could; Reg. v. Hudson, 1 Rell, C. C. 263. 

Tho representation need not be made in words. The giving of 
a choque signed by the accused upon a bank with which he has no 
account, is a false representation that he has an account there; and 
the giving of a cheque upon a bank with which he bas an account 
is a representation that he has authority to draw for the amount 
mentioned therein; Reg. v. Huzelton, I. R.2 C0. C. 134. So, too, 
where a person at ()xford, who was not a member of the University, 
went into a shop wearing a commoncr’s cap and gown for the pur- 
pose of obtaining credit, this was held to be a false pretence; B. v. 
Barnard, 7C. and P. 784. This under section 416 would amount 
to cheating by personntion. A represented himself to be B, ata 
University Examination, got a hall ticket in B’s name, and headed 
and signed papers in anawers to questions in B’s namo; it was held 
that A had not only cummitted the offence of cheating by persona- 
tion, but also that of forgery; Emp.v. Appasami, 1. L. R12 Mad, 
151. If A advertises a book as written by B (a non-existent 
pereon) and gets subscriptions from the public in the form of 
money ordera payable to B, and receives the amount of such orders 
on a request purporting to be signed by B, A is guilty of cheating 
the Postmaster who pays him the money; Emp. v. Pera Raju, 
Lh. R13 Mad, 27. 

Farther, the false representation mast have been mado fraa- 
dalently or dishonestly. In ordinary cases the mere fact of the 
representation being false to the knowledge of the accused will 
be safficient proof that it is made fraudulently, or dishonestly; bat 
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if he acted under a mistake in making the false representation, the 
representation is not false to his knowledge, nor can it be said to 
have been made fraudulently or dishonestly, but if he is shewn to 
have been making similar false representations to different persons 
that would tend to shew that he was not acting under a mistake. 
Thus, where a man was charged with attempting to obtain a loan 
on a ring by falsely pretending that it was a diamond ring, evidence 
was admitted that 4 fow days before he had obtained a loan ou a 
chain which he falsely represented as a gold chain, and had 
attempted to obtain a loan from several persons on a ring which, 
in their opmion, he falsely represented to be a diamond ring; Rag, 
v. Francis, L. R.2C. C. 128. Cases have, however, arisen, and 
may still arise, in which further evidence than the mere facts of 
the falsity of the representation will be required in order to 
complete the proof of the offence. Thus, where A owed Ba debt, 
of which he could not get payment, and C, B’s sorvant, went to 
A’s wife, and ubtained from her two sacks of malt, saying that B 
had bought them of A, and C knew this to bo false, but took 
the malt to B, bis master, to enable him to pay himself tho debt ; 
it was held that C could not be convicted of obtaining the malt 
by false pretences ; &. v. Williams, 7 C and P. 354. 

The definition of cheating contained in Sect. 415 requires not 
only a statement false to the knowledge of the maker, made 
dishonestly, but also that the effect of such statement should bo 
to induce the persen deceived— 

(1) to deliver property to some one ; or 

(2) to consent that some one should retain property; or 

(3) to do or omit to do something which he would not have 
done or omitted to do if he had not beon deceived, 
provided that the act or omission causes, or is likely to 
causc, damage or harm to that person in body, mind, 
repotation, or property. 

Consequently, the offence of cheating, as defined in Sect. 413, 
actually inclades the offences punishable under Sect. 420, and 
all the illustrations to Sect, 415 are of acts which are offences under 
Sect. 420; sod wherever cheating is accompanied by delivery of 
property it should be dealt with ander Sect. 420, and sot ander 
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Sect. 417; Reg. v. Bawaji Kalidas, B. R. 25th September 1875. 
To what cases then do Sects. 417 and 419 specially refer? It 
would seem only to those in which the person cheated consents to 
some one retaining property, and to those in which the act or 
omission causes, or is likely tocause, damage or harm to the person 
deceived in body, mind, or reputation, or in property, provided 
the harm is not of the nature of the acts enumerated in Sect. 420. 
The damage or harm must be the necessary consequence of the 
act done by reason of the deceit, or must be necessarily likely to 
follow therefrom, Therefore, where the accused falsely pretended 
that he was a certain man and appeared before the Marriage 
Registrar, and registered « fictitious deed of divorce between 
that man and his wife, the chance of the reputation of the 
Registrar being dimiuished, and his losing fecs in consequence 
of his having registered a fictitivus divorce, 1s not damage or harm 
so as to make the acts of the accused cheating; JMojey v. Emp, 
LL, B17 Cal.606. 

The expression used in Sect. $15, ‘damage or harm iu body, 
mind, or reputation,’ is peculiar. It makes the offence of 
cheating a much wider one than vlfaining property by false 
pretences. Much involved in it would be more serious than 
cheating, and would fall under other sections. If a person 
indaces another to believe that a certain article was a harmless 
aweetmeat, and in that belicf to eat it, wheress it contained 
arsenic, that would amount to cheatiny, but it would also amount to 
an offence under Sect. $24, ante, p. 416, if uct to murder or attompt 
to murder. But if a man was induced to drink a liquid under 
the belief that it was good wine, whilst it was in reality a sour 
concoction little better than vinegar, and in consequence ho had 
@ pain in his stomach, would that be punishable under Sect. 417? 
A prostitute, who, while suffering from syphilis, induces a man to 
have connection with her on the representation that she is 
healthy, and communicates the disease to him, is guilty of 
cheating; Emp. v. Rakma, I. L. B.11 Bom. 59, These are cases 
of damage or harm in body, but what is meant by damage or 
harm in mind? Damage to reputation might arise if a man of 
bigh caste was induced to marry a woman of a low caste, believing 
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she was of his own caste, irrespective of the question whether he 
paid money for her or not, though, in most cases, the person cheat- 
ing would do it in order to obtain money or property from the 
person deceived, and thus the case would at once come within the 
provisions of Sect. 420; Emp. v. Bhat Bechar, B. R. 16th Auguat 
1886. To induce a high caste man to marry a low caste woman, 
by pretending that she was of higher caste, is cheating by pcrson- 
ation within the meaning of Sect. 416; Reg. v. Dalee Singh, 7 W. 
R. Cr. 55. See, also, Reg. v. Mohim Chunder, 16 W. R. Cr. 42, 
where the accused, who had represented to the prosecutor that a 
girl was a Brahminuee, aud thereby indaced him to part with bis 
moucy on consideration of the marriage of the girl to hia brother 
when the girl was really of the Sudra caste, was held to havo 
committed the offence of cheating by personation, See, also, 
Reg. v. Puddomonee, 5 W. R. Cr. 985 Reg. v. Dhunput Ojhah, 
7 W, R. Cr. O13 and the remarks of Stuart, C, J., in Emp. v. Sre 
Lal, I. L. R. 2. All. 097. 

Travelling in a railway carriage of a higher class than pnid for 
is not cheating under Sect, 417, but is indictable undor the Rail- 
way Act XVIII of 1854; Reg. v. Dayalhoy, 1 Bom. H. C. Rop. 
140. Nor is secretly entering an exhibition building without hav- 
ing purchased an admission ticket ; Iteg. v. Mehervanji, 6 Bum. H. 
C. Rep. C.C. 6. Falsely deposing in the namo of another is not 
cheating by personation, but giving false evidence; Hey. v. Prema 
Bitcka, 1 +b. 81. A man named Yesu, gave the accused four annas 
with which to purchase for him (Yesu) a stamp. When the 
stampcollector asked the accused for his name, he said, “ Yeau,” 
instead of giving hisown name. It was held that this was furnish- 
ing false suformation, and not cheating by personation ; Meg. v. 
Rayhoji, 8 Bom, H.C. Rep. C. C. 42. Where a vendor was pro- 
ceeding with three other persons to Dacca to register a decd of 
sale, and falling ill on the way, the three companions went to the 
registrar’s office, and one of them, having personated the vondor, 
got registra’ion of the doed, it was held that the prisoner was not 
guilty of cheating by falee representation, as there was no inten- 
tion of injuring or defrauding any one ; bat that the conviction 
should have been under Sects. 98 and 94 of Act XX of 1866; Rey. 
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v. Luthi Bewa, 2 Ben. L. R. A. Cr. J.25, and 11 W. BR. Cr. 24. A 
person who attempted to obtain admission to the police by making 
statements which he knows to be false, does not thereby commit 
the offence of attempting to cheat ; Emp. v. Vwarka Prasad, I. L. 
R. 6 All. 97; but see Emp. vy. Appasamt, I. L. R. 12 Mad. 181. 

In a charge under Sect. 418, the cheating must be proved as 
under the previous section, and in addition, it must be shewn that 
the person chenting was bound by law, or by special contract, to 
take care of the interest of the party cheated. Such a person would 
be aclerk, servant, oragent employed yencrally in the prosecutor's 
business, or a broker or auctioneer employed on one or more 
occasions in transacting bis business. It is also necessary to prove 
that wrongful loss, as defined by Sect. 23, ante, p. 30, has accrued 
or is hikely to accrue to the prosecutor ; and if the wrongful loss 
arises through any of the acts sect forth in Sect. 420, then the 
charge should bo brought under that section. 

A person whose duty it was to ascertain and report the current 
rates in the bazar, by arrangement with persons in the bazar, 
reported rates higher thun those really current, in consequence 
of which higher rates would be paid to sellers than they were 
entitled to; at was held that he had committed au offence ander 
Sect. 420; Emp. v. Parmeshar, I. 1. dt. 8. All. 201. Where 
o charge is) brought under Sect. 420, it should be stated in the 
charge that the property obtained was the property of the person 
choated ; Reg. v. Willane, 1 Mad. H.C. 31; aud evidence must 
be adduced to shew that some property bas been actually 
delivered in consequence of the cheating, or some document tap 
able of being a valuable security made, altered, or destroyed. It 
was, doubtlessly, intended that the whole of the acts, mentioned 
in this section should be regarded as offences graver im nature 
than any referred to in Sect. 415, but it is difficult to see in 
what way the expression, "induces the person deceived to deliver 
any property to any person,” is larger, or constitutes a graver 
offence, than ‘ induces the person so deceived to do or omit to 
do anything which he would not do, or omit, if he were not so 
deceived, aud which act or omission causcs, or is hkely to cause 
damageorharmtothatpersonin . . 2... . 2. ws 
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property,’’ as the latter words would most certainly include a 
delivery of property. The other offences are of a more serious 
nature than those referred to in Sect. 415, inasmuch as they 
involve such an amount of art or persistence on the part of the 
deceiver, as to induce the deceived to do such a deliberate act as 
sign a document which thereby becomes tho evidence of title to 
property of some description. 

The Ceylon Penal Code in the last line of the definition of 
cheating iu Sect. 415, after “ property,” inserts ‘or dawage or 
loss to the Government of Ceylon.” 


Fracorcest Desens axo Dispositions or Prorenry, 

Sect. 421. Dishonest Removal of Property to prevent Ddatribu- 
dion among Cred itors.-Whoever dishonestly or fraudulently 
removes, conceals, or delivers to any person, or transfers 
or causes to be transferred to any person, without ade- 
quate consideration, any property, intending thereby to 
prevent, or knowing it to be likely that he will thereby 
prevent, the distribution of that property according to 
law among his creditors or the creditors of any other 
person, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine, or with both. 

Sect, 422. Jnshonstly preventing being made available Sor 
hie Creditora a Debt, §e., due tu the Offender.—Whoever dis- 
honestly or: fraudulently prevents any debt or demand 
due to himself or fo any other person from being made 
available according to law for payment of his debts or 
the debts of such other person, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Sect. 428. Vishoneat Execution of a Deed of Transfer cone 
taining a Pulse S'atement of Considerafion,—W hoever dishonest- 
ly or fraudulently signs, executes, or becomes a party to 
any deed or instrument which purports to transfer or 
subject to any charge any property, or any interest 
therein, and which contains any false statement relating 
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to the consideration for such transfer or charge, or relat- 
ing to the person or persons for whose use or benefit it 
is really intended to operate, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Sect. 424. Dishonest Removal, &c., of Property—Whoever 
dishonestly or fraudulently conceals or removes any 
property of himself or any other person, or dishonestly 
or fraudulently assists in the concealment or removal 
thereof, or dishonestly releases any demand or claim to 
which he is entitled, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Triable ly a Presidency Magistrate, ora Magistrate of the firet 
or recund clasa. A warrant should issue in the first instance. Police 
officers may not arrest without a warrant. Defendants are batlable. 
Not compoundable. 


Charge unter Sect, 421. 


That you, the said A B, on or about the . day of ; 
at » dishonestly and fraudulently did transfer to a certaiu 
person, to wit, ( D, without adequate consideration, certain pro- 
perty, to wit, ten bales of cotton, intending thereby to prevent 
the distribution of that property according to law among the 
creditors of you, the said A B; and that you have thereby com- 
mitted au offence punishable ander Sect. 421 of the Indian Penal 
Code, and within, Arc. 


Evadence. 


Prove the removal, concealment, or transfer of property by the 
accused, and shew that it was on inadequate consideration. This, 
in iteelf, 1a no offeuce, as au individual is at liberty to part with 
hia property at any price be pleases, provided he injures no one 
elee but himself by such transfer; therefore, to constitute an 
offence, it will be necessary to shew that such transfer or removal 
was dishonest and fraudulent. This will have to be shewn from 
the mode of removal or transfer, and also from the fact that the 
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accused had taken the benefit of some law relating to insolvents, 
or was at the time actually in an insolvent state, ‘ Primd facies 
trader who, on the eve of bankruptcy, hands over to a creditor 
asscts which ought to be rateably distributed among all his 
creditors, mast be taken to have acted in fraud of the law. But 
if circumstances exist which tend to explain and give a different 
character to the transaction, and to shew that the debtor acted 
from a different motive, the circumstances must be left to the 
jury’’; per Cockburn, C. J., in Bille v. Smith, 34 DL. J. Q. B. 68, 
In the case of concealment of property, tho very act of conceal- 
ment goes a great way to shew that it is dishonest and 
fraudulent, because s man does uot, under ordinary circumstances, 
conceal property. The mero fact that a conveyance ia in the 
name ofa person not really interested in the property, will 
not of itself constitute an offence under Sect. 423, for there is 
nothing necessarily frandulent in a benamoe transaction ; Gopes 
Krist v. Gunga Persad, 6 Moore [. A. 53; but the false statement 
must have been made with a dishonest intention. Under Sect. 424, 
one partner may be convicted of dishonestly removing partnership 
booka in fraud of his co-partner; Reg. v. Gour Benode, 18 B. L. 
RB. 308, note; and 21 W. R. Cr. 10. Care must, however, be 
taken that purely civil rights aro uot made the basis of a criminal 
prosecution; Reg. v. Brojo Kishore, 8 W. &. Cr. 17. 

The law rolating to Insolvent Debtors in India (11 Vict. c. 21, 
es. 50, 70) contains provisions for the punishment of an insolvent 
who fraudulently makes away with, or conceals his property with, 
the intention of diminishing the fund to be divided amongst his 
creditors, or of giving undue prefereuce to any of his creditors, 
and also punishes the fraudulent destruction or falsification of 
books and papers. This statute, which applies only within the 
iarisdiction of the High Courts, is uot affected by the Penal Code. 
Act XIV of 1882 also contains provisions by which a judgment- 
debtor may obtain his discharge on surrendering the whole of his 
property for the benefit of his creditors, and punishes fraadulent 
concealment or transfer of property. The fraudulent falsifying of 
books, &c., may also come within the sections relating to the 
fabricating of false evidence, ante, p. 227, and the withholding 

Bre 
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and destroying of books may be reached by the provisions of 
Sects, 175 and 204, anfe, pp. 196 and 260, respectively. Someof 
the offences created by these sections may also be reached by 
Sects. 206-210, ante, pp. 262-264. The distinction between the 
two classes of sections is, that in Sects. 206-210 the acts prohibited 
are regarded as frauds upon the courts of justice, while in these 
they aro punished as frauds upon the defendant's creditors. 


With respect to what is a fraudulent conveyance, the following 
resolutions of the judges are given as the signs of fraud in 
Twyne’s Case, 1 Smith's L. C., p. 2:— 

1, That this gift had the signs aud marks of fraud, because 
the gift is general, without any exception of his apparel, or of any- 
thing of necessity ; for it is commouly said, quod dulosus versatur 
in generalthus. 

2, The donor continued in possession, and used them as_ his 
own ; and by reuson thereof he traded aud trafficked with others, 
and defrauded and deceived them. 

3. Tt was mado in secret, ef dona clin stina sunt semper sua- 
pictosd, 

1, It was made pouding the writ. 

® Hore was a trust between the parties, for the donor pos- 
roseed all, and used them as his proper goods, aud fraud is always 
apparelled aud clad with a trust, and trust 19 the cover of fraad. 

6. The deed contains, that the gift was made honestly, truly, 
and bona fide; et clananta incomauet, aemper inducunt suapieionem, 

For cases in which certain transfers and conveyances have 
been held ta be fraudulent, the reader is referred to the notes on 
Tiryne’s Case, in the first volume of Seith's Teading Cases 


(10th Bi), p. 10, 
Orraxcha INVOLVING Txatry anp Trespass To Property. 
Mine re ¥. 
Beot. 425. Mis-iier, Whoever, with intent to cause, 
or knowing that he is likely to cause, wrongful loss or 


damage to the public orto any person, causes the de- 
struction of any property, or any such change in any pro- 
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perty or in the situation thereof as destroys or dimin- 
ishes its value or utility or affects it injuriously, commits 
mischief." 

Ezplanation 1,—It is not essential to the offence of mis- 
chief that the offender should intend to cause loss or 
damage to the owner of the property injured or de- 
stroyed. It is sufficient if he intends to cause, or knows 
that he is likely to cause, wrongful loss or damage to 
any person by injuring any property, whether it belongs 
to that person or not. 

Keplanatton 2.—Mischief may be committed by any act 
affecting property belonging to the person who commits 
the act, or to that person and others jointly. 


Illustrations. 


(a) A voluntarily burns a valuable security belong- 
ing to Z, intending to cause wrongful lose to Z. 
A has committed mischief. 

(}) A introduces water into an ice-house belonging to 
Z,and thus causes the ice to melt, intending 
wrongful lossto Z. A hascommitted mischief. 


() A voluntarily throws intoa river a ring belonging 
to Z, with the intention of thereby causing 
wrongful losstoZ. Ahas committed mischief. 

‘/) A, knowing that his effects are about to be taken 
in execution in order to satisfy a debt due from 
him to Z, destroys those effects, with the in- 
tention of thereby preventing Z from obtain- 
ing satisfaction of the debt, and of thus caus- 
ing damage to Z. Ahas committed mischief. 

(“) A, having insured a ship, voluntarily causes the 
same to be cast away with the intention of 
causing damage to the underwriters. A has 
committed mischief. 

(/) A causes a ship to be cast away intending there- 
by to cause damage to Z, who has lent money 
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on bottomry on the ship. A has committed 
mischief. 

(9) A, having joint property with Z in a horse, shoots 
the horse, intending thereby to cause wrongful 
loss to Z. A has committed mischief. 


(h) A causes cattle to enter upon a field belonging to 
Z, intending to cause, and knowing that he is 
likely to cause, damage to Z’s crop. A has 
committed mischief. 


Sect. 426, Punishment for Mischief—Whoever commits 
mischief shall be punished with imprisonment of either 
description for a term which may extend to three months, 
or with fine, or with both. 


Sect. 427. Mischief causing Dumage to the Amount of Fifty 
Rupees.—Whoever commits mischief, and thereby causes 
lous or damage to the amount of fifty Rupees or upwards, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with 
fine, or with both. 


Sect. 428.  Muschies hy billing, $., any Animal of the Value of 
Ten Rupece,—Whoever commits mischief by killing, 
poisoning, maiming, or rendering useless, any animal or 
animals ofthe value of ten Rupees or upwards, shall 
be punished with imprisonment of either description for 
a term whioh may extend to two years, or with fine, or 
with both. 


Beot. 429. Mischwf by Killing, \e., certain Cattle or any Ani- 
mal of the Value of Fifty Rupe:s.-- Whoever commits mischief 
by killing, poisoning, maiming, or rendering useless, 
any elephant, camel, horse, mule, buffalo, bull, cow, 
or ox, whatever may be the value thereof, or any other 
animal of the value of fifty Rupees or upwards, shall be 
punished with imprisonment of either description for a 
term which may extend to five years, or with fine, or 
with both. 
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Sect. 480. Mischief by Injury to Works of Irrigation, $c.— 
Whoever commits mischief by doing any act which 
causes, or which he knows to be likely to cause, a dimi- 
nution of the supply of water for agricultural purposes, 
or for food or drink for human beings, or for animals 
which are property, or for cleanliness, or for carrying on 
any manufacture, shall be punished with imprisonment 
of either description for a term which may extend to 
five years, or with fine, or with both. 


Sect. 431. Mischief by Injury to Public Road, &e.— Whoever 
commits mischief by doing any act which renders, or 
which he knows to be likely to render, any public road, 
bridge, navigable river, or navigable channel, natural or 
artificial, impassable or less safe for travelling or con- 
veying property, shall be punished with imprisonment of 
either description for a term which may extend to five 
years, or with fine, or with both. 


Sect. 432. Muchief by caueng Inundation, §e—Whoever 
commits mischief by doing any act which causes, or 
which he knows to be likely to cause an inundation or an 
obstruction to any public drainage, attend with injury 
or damage, shall be punished with imprisonment of either 
description for a term which may extend to five years, 
or with fine, or with both. 

Sect. 438. Mischief by destroying, §¢., a Lighthouw, &e.— 
Whoever commits mischief by destroying or moving any 
lighthouse, or other light used as a sea-mark, or any sea- 
mark, or buoy, or other thing placed as a guide for navi- 
gators, or by any act which renders any such light- 
house, sea-mark, buoy, or other such thing as aforesaid. 
lees useful as a guide for navigators, shall be punished 
with imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

Sect. 484. Mischief by deatroying, §c., a Land-mark fleed by 
Public Authority.—Whoever commits mischief by destroy- 
ing or moving any land-mark fixed by the authority of a 
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public servant, or by any act which renders such land- 
mark less useful as such, shall be punished with imprison- 
ment of either description for a term which may extend 
to one year, or with fine, or with both. 

Sect. 435. Mischief by Fire, §c., with intent to cause Damage 
to the Amount of One Hundred Rupees.—Whoever commits 
mischief by fire, or any explosive substance, intending to 
cause, or knowing it to be likely that he will thereby 
cause, damage to any property to the amount of one 
hundred Rupees or upwards, or (where the property is 
agricultural produce) ten Rupees or upwards, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also 
be liable to fine. 

Sect. 4386. Mrschiaf by Fire, §e., with Intent to destroy a 
House, §c.--Whoever commits mischief by fire, or any 
explosive substance, intending to cause, or knowing it 
to be likely that he will thereby cause, the destruction 
of any building which is ordinarily used as a place of 
worship, or as a human dwelling, or as a place for the 
custody of property, shall be punished with transporta- 
tion for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also 
be liable to fine. 

Sect. 487. iechief with Intent to destroy, &e.,a Deched Vessel, 
§-.—Whoever commits mischief to any decked vessel, or 
any vessel of a burden of twenty tons or upwards, in- 
tending to destroy or render unsafe, or knowing it to be 
likely that he will thereby destroy or render unsafe, that 
vessel, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Seot. 488. Purtehment for the Mischief described in the last 
Section when committed by Fire, &c—Whoever commits, or 
attempts to commit, by fire or any explosive substance, 
such mischief as is described in the last preceding section, 
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shall be punished with transportation for life, or with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Sect. 439. Punishment for intentionally ruming Veasel aground , 
with inten’ to commit Thert.—Whoever intentionally runs 
any vessel aground or ashore, intending to commit theft 
of any property contained therein, or to dishonestly 
misappropriate any such property, or with intent that 
such theft or misappropriation of property may be com- 
mitted, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 


Sect. 440. Miechict committed after Preparation made for 
causing death o -Hut,—Whoever commits mischief, having 
made preparation for causing to any person death, or 
hurt, or wrongful restraint, or fear of death, or of hurt, or 
of wrongful restraint, shall be punished with imprison- 
ment of either description for a term which may extend 
to five years, and shall also be liable to fine. 


Note, 


Section 75 provides for increased punishment for a second 
offence, except under Sects. 426, 427, #28, and 434, 

Ofenenunler Sect, bloaretitabl by any Magistrate; those under 
Serta, 427, 428 and 884, fy Dreaidency Magistrate, ora Magia. 
trats of the pirat or seeund relaxes those under Seeta, 429-489 hy the 
Court of Seaton, a Preadency Maqudtrate or a Maqiatrate of the 
fee or aecond clisa; those under Sects, (33 and 435-440, ly the 
Court of Seasiuon, A eanmens shoudl iavw under Sect, 426, and 
avarrant analluther cues, Police offteorn may not arrest without 
a warrant under Srcta, 426-427 and 454 ; but they may under the 
othe, xectiona, Derendanta are batlatle under Seeta, 426-435, bud 
rest rageder Neots feb £4Q), (fe neeg under Seeta, 406 and 427 are 
comp ontndadé whee thie only hima (at dumage vecanounedd i loan or 
damarye to a private pera, Offences under ths other sections are 


nol compoundable. 
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Charge. 
That you, A B, on or about the dayof ,at  , did 
commit mischief (by fire, intending thereby to cause or knowing 
.it to be likely that you would cause the destruction of a building 
ordinarily used as a human dwelling, to wit, the house of one C D); 
and that you have thereby committed an offence punishable ander 
Sect. 426 (486) of the Indian Penal Code, and within, &e. 
Evidence. 

The defendant must be proved to have destroyed some property, 
or caused such a change in the property or in its situation as 
destroys or diminishes its value or utility, or affects it injuriously, 
What is affected by the act of the accused must be the property of 
some person ; a bull sct at liberty on the performance of a sradha is 
not property within the meaning of Sect. 425; Romesh v. Hiru, 
I. 0. R.17 Cal, 852. The damage need not be of a destructive 
character to bring a case under Sect. 425; thus, where the com- 
plainant had for the purpose of removal placed certain goods upon 
a cart and accused came and unyoked the bullocks and turned the 
goods off the cart, ou to the road, it was held that this amounted 
to mischiof as defined by Sect. 425; Juggeahwar Dasa v. Koylash 
Chunder, 1. L. R.12 Cal, 55. But, according toa ruling in Madras, 
it is not sufficient to shew that the destruction or change caused, 
was a probable result of the act proved; such dostruction or 
chauge must be shewn to have been the direct result of the act 
of the defendant ; 7 Mad. H.C. Rep. App. 39. A false report 
circulated about a public company, &c., by which the shares 
become of lesa valuc, docs not caase “a chauge in property or in 
the situation thereof which diminishes its value or affects it 
injuriously”; the property itself remaius in exactly the same state 
and in the same situation ; its value only is changed. The change 
reforred to in theso sectious must be a physical change iu internal 
composition or external form; such, for instance, as mixing 
vinegar with wine, or paintiug a marble statue some absurd 
colour; or a change in position. The taking of fish out of a flow- 
ing river in which the prosecutor has a right of fishing does not 
diminish the value of the fishery, even supposing that a fishery is 
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property within the meaning of Sect. 425; Bhagiram y. Aber, 
I. DL. R15 Cal. p. 400. 

The intent of the defendant in doing the act must also be shewn. 
If the act be done wilfully, and it be one that destroys property, or 
so changes it or its situation as to destroy or diminish ita value or 
utility, or to affect it injuriously, the mero doing of it will ordi- 
narily be a sufficient ground from which to infer the intent; but 
mere negligence will not support a charge of mischief; Emp. vy. 
Bai Baya, 1. L. R27 Bom, 125; aud vf a person deals injuriously 
with property in the bond fide belief that it ia his own, ho cannot 
be convicted of committing mischief; Emp, v. Budh Singh, I. 1. RB. 
2 All, 101; but the mere assertiou of tho right is not a sufficient 
answer to the charge ; Raumahrishna v, Pulantyands, 1. 1. Ro Madd, 
262; Emp. v. Juggonath Bhihaji, B. BR. 80th Octoler 1885. If the 
wilfulness or wantonness be uot apparent on the face of the net, it 
must be shewn that it was done with the intention of cansing loay 
or damage; Ine Aruz Sirear, 10 WR. Cr. 29 Thus, to shew 
the intent with which the act was done, upon an indictment for 
administering sulphuric acid to a horse, evidence may be given of 
other acta of administering : 20 Vv. Mogg, | C. and P. 864, 

Where a person levelled, filled up, and cultivated a water. courso 
over his own lands, which conveyed water to the land of the pro- 
secutor, it was held that this act was mischief within the 
meaning of Sect. 425, 1f the defendant knew that tho prosecutor 
was entitled to the water, and that by this act his right would be 
obstructed ; 2. RC. C. Cr. 47. But where tho right to a fishery 
wax in dispute between the Zemindar of Bally and the Zemindar 
of Mobarajpore, and the former had obtained a decree in the civil 
court declaring the fishory to be his, in proceedings to which the 
latter was not n party, and the servants of the Gemindar of Bully 
thereupon removed a bamboo bar which the Moharajpore people 
had erected to preveut the passage of fish, and for this they wore 
convicted of mischicf and punished by fine; it was held, on ro- 
ference to the High Court, that the conviction could not stand, as 
the Mobarajpore Zemindar had not shown that he was legally 
entitled to the fishery in dispate, and it did not appear that the 
defendants were acting otherwise than under a bond fide belief 

orc 
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that the Moharajpore people were encroaching on their master’s 
righte, and, in so removing a bar which interfered with those 
rights, it could not be said that they acted with intent to cause, or 
knowing it to be likely that they would cause, wrongful loss to 
the opposing party ; Bakar Halsana v. Dinobandhu, 3 Ben. L. BR. A. 
Cr. J. 17, and 12 W. RB. Crim. 1, sub nom. Reg. v. Denoo Bundhoo. 
This decision was principally based upon the passage in Blackstone’s 
© Commentaries,’ book 8, chap. I, p. 5, where it is said:—‘ What- 
noever unlawfully annoys or doth damage to another is a nuisance, 
and such nuisance may be abated, that is, takeu away by the party 
aggricved thereby, so that he commits no riot (or breach of the 
peace) in doing it. If a new gate be erected across a public high- 
way, which is ® common nuisance, any of the king’s subjects, 
passing that way may cut it down and destroy it.” The pulling 
down of a building which a civil court has declared ought not to 
have been crected is not mischief, as there has been no causing of 
wrongful loss; imp. v. Rajcomar Singh, I. L. R. 3 Cal. 573, So 
the owner of an animal which dies is not guilty of mischief if he 
burios it, although he does xo with the express object of preventing 
the Mahars of the Village from taking its skin according to tho 
customs of the country; Emp. v. Govinda Punja, [. 1. BR. 8 Bom. 
295, But the destruction of a document, evidencing an agree- 
mont void for immorality, and therefore not a valuable security, 
but which is valuablo for collateral purposes, may constitute the 
offence of mischief; Reg. v. Vyapurt, 7. L. R. 3S Mad. 401. 

Many acta of pure fun, coming strictly within the definition of 
mischief, will be excused by Sect. 95, ante, p. 103. Cases of mere 
carelessness do not come within Sect. 425; In re Ara: Nircar, ubi 
sup.; Rey. v. langu, B. R. 11th January 1872, except in the case 
of owners of pigs, which are specially provided for by Act I of 
1871, Sect. 26. Mere neglect on the part of an owner of cattle 
to keep them from straying into fields is not causing cattle to enter 
into a compound within the meaning of Sect. 425; the section 
requires that, before the owner is convicted, it must be proved 
that he acufally caused the cattle to enter, knowing that by #0 
doing he was likely to cause damage; Forbes v. Girish Chunder, 
6 Ben. L, R. App. 3 and 14 W. BR. Cr. 31 ; see, also, 6 Mad, H.C, 
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Rep. App, 86; Emp. v. Bat Baya, [. L. B, 7 Bom. 126; Bmp. v. 
Shatk Rayu, 1. L. R. 9 Bom. 173. So, too, where the accused 
were floating timber through a bridge, and some of the logs had 
struck against the arch of the bridge, committing injury, and the 
accused had been cunvicted of causing mischief, the High 
Court quashed the conviction ; 5 Mad. H. ('. Rep, App. 40. But 
ifa man driving bullocks along a road allows them to destroy 
trees without taking any care to restrain them, he may be held 
to have caused mischief; Amp. v. Vithu, B. R. 20th January 1887, 

Explanation 2, Sect. 425. It ia not necessary that the legal title 
to the property should have actually passed out of the defendant 
to the prosecutor. If it be in the process of passing, aud tho act 
done by the defendant will cause thu property to bo of less value 
when it comes into the bands of the prosecutor, that act will 
amount to mischief. Thus, where land belonging to A was sold 
to B for arrears of Government revenue, and the sale would not 
become final and conclusive for sixty days, and in the ineantime 
A cut down certain fruit trees which were prowmy ou the land, 
and thereby diminished its value, it waa held that this amounted 
to mischief; Dharma Das v, Nusseruddin, [, L. RB. 12 Cal. 660, 

Animals, —A calf does not como within the term “bull, cow, or 
ox,” and therefore, if not worth fifty Rupeca, ita destraction must 
be dealt with ander Sect. 426 or Sect 428, according to its value ; 
Tey. v. Chalay, per Scotland, C.J., 4th Madras Sras. 1864; dissonted 
from, and the contrary ruled in Hari Mandle v. Jafar, 1, L, R, 22 
Cal 457; “any other animal’ refers to an animal of differont 
genus altogether, such as a dog or a goat; ib, Undor Nect. 428 
it is not necessary that the damage to each animal should amount 
to ten Rupees, it is sufficient that the total damage toany number 
of animals should equal that amount, while under Sect. 429 the 
damage to each animal, other than those specially enumerated, 
must amount to ‘ifty Ropees at least, 

To constitute a maiming, a permanent injury must bo proved ; 
Reg. v. Jeans, 1 C. and K. 589. Looking to this decision, it would 
svem that a mere administering of poison would not amount to 
poisoning, but that there must be some serious results, some cou- 
stitutional dietarbance in consequence of the administering. So, 
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too, in respect, of rendering useless, it would seem that also must 
be permanent. To support a conviction for wounding, it is not 
necessary to shew that any instrament or weapon was used, it is 
sufficient if there be a wound inflicted by the hand ; Rez v. Bullock, 
L.R.1 0, C. 115, and 87. J. N. 8. M. C. 47. The definition 
of & wound, in criminal cases, is an injury tothe person by which 
the skin is broken; Moriarty v. Brovks, 6 C, and P. 684; Rex v. 
Beckett, 1 M, and Ltob, 526. It is necessary that there should be 
a separation of the whole skin; and a separation of the cuticle or 
apper skin only is not sufficient; Reg. ve M’Ivughlin, 8 C. 
and PD. 685, 

Where the prisoner set fire to a cow-house, in which was a cow, 
Licenton, J., held the prisoner could be convicted upon an indict- 
ment charging him with killing the cow; 2. v. Haughton, 5 C. 
and 1’, 30. 

Sectwn 430. To bring a case under this section, tho act of the 
accused necd not be a mere wanton act of waste; the physical 
requisites aro the doing of an act which causes, or to the doer’s 
knowledge ix likely to cause, a diminution of supply ; the mental 
requisites are also fulfilled when he does it with iutent to cause 
wrongful loss, and that intention is properly inferred when he 
doea it without any sort of right; Ramakrishna v, Palantyadi, 
LoL, ROU Mad, 262.) Tt must, however, be shewn, nut merely 
that the general utility of a watercourse is lessened, but alsu that 
the supply of water has been, or is hkely to be, diminished by the 
act of the accused; Ainp, v. Aallya bin Aallupa, B, 1 80th October 
1885. If the former only be proved, the act comes under Sect. 426 
nud not under Sect, 430; 44, 

Section 434. A District Municipality having acquired, ander 
Act X of 1870, a certain piece of land belonging to the father 
of the accused, subsequently came to the conclusion that the road, 
for the widening of which the land was acquired, was wide enough, 
aud accordingly resolved to sell it. They then barricaded it with 

ts and rafters, thereby practically barring all reasonable access to 

1@ promises of the accused from the public road, and the accused 
vemoved the barricadu. It was beld that, as no mischievous 
intent, as described in Sect. 425, was found hy the Magistrate and 
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could none be inferred from the evidence and as the accused 
appeared to have thought he was simply abating a nuisance, he 
could not be convicted under this section; Bmp. v. Abdul Acris, 
B. R, 2iet February 1895. 


If the mischief be done by fire, or any explosive substance, and 
injary be done to any person, or if human life be destroyed there- 
by, the offence will be punisbable under tho sections relating to 
injuries to the person. [na case of miachief by fire, with intent to 
canse the destruction of a dwelling-house, the charge should lay 
the intent as an intent to cause the destruction, not of a house 
simply, but ofa house used as a buman dwelling ; leg. v. Durburro 
Polie, 8 IF. BL Cr, 80. 

It is not illegal to convict prisoners first of mischief for cutting 
down Government trees without leave, and then of theft for sub- 
sequently stealing the trees so cut down ; Jteg. v. Narayan Krishna 
2 Bom, HOC, Rep. 392; Emp. v. Nrishna, BoE Vth January 
1889, The High Court at Calcutta has, however, roled that a 
prisoner cannot be convicted first of inachief for killing a buffalo. 
and then of theft on taking away the dead carcass ; Leg, v. Sahrae, 
SP. R. Cr, 31. This case was decided under the old eriminal 
Procedure Code. Bat the decision would virtually hold now if it 
were found as fact that the theft of the buffalo was the substantive 
erminal act, the intention of committing which led to the previous 
act of killing the buffalo. In such case the prisoners could now 
be tried and convicted of both offences, but punished for only the 
vrenter, See Sect. 289, Criminal Procedure Code, 1882. 


CuminaL Tersrase, 


Sect. 441. Criminal T'reapace.—Whoever enters into or 
upon property in the possession of another, with intent to 
commit an offence, or to intimidate, insult, or annoy any 
person in possession of such property, or having lawfully 
entered into or upon such property, unlawfully remains 
there, with intent thereby to intimidate, insult, or annoy 
any such person or with intent to commit an offence, is 
said to commit ’ criminal trespase.”’ 
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Sect. 442. House-Trespass.—Whoever commits criminal 
trespass by entering into or remaining in any building, 
tent, or vessel, used as a human dwelling, or any building, 
used as a place for worship, or as a place for the custody 
of property, is said to commit “ house-trespass.” 

Ezplanation.— The introduction of any part of the crimi- 
nal trespasser’s body is an entering sufficient to con- 
stitute house-trespass. 

Sect. 443. Lurking House-Trespass.—Whoever commits 
house-trespass, having taken precautions to conceal such 
house-trespass from some person who has a right to 
exclude or eject the trespasser from the building, tent, 
or vessel, which isthe subject of the trespass, is said 
to commit “ lurking house-trespass.’’ 

Sect. 444. lurking House-Trespass ly Night.--Whoever 
commits lurking house-trespass after sunset and before 
sunrise, is said to commit ‘lurking house-trespass by 
night.” 

Sect. 445,  Muuse-brraking.—A person is said to commit 
‘‘houso-breaking” who commits house-trespass, if he 
effects his entrance into the house, or any part of it, in 
any of the six ways hereinafter described : or if, being in 
the house, or any part of it, for the purpose of committing 
an offence, or, having committed an offence therein, he 
quits the house, or any part of it, in any of such six 
ways, that is to say: 

Hirstly, If he enters or quits through a passage made 
by himeelf, or by any abettor of the house-trespass, in 
order to the committing of the house-trespass. 

Secondly, If he enters or quite through any passage not 
intended by any person other than himself or an abettor 
of the offence, for human entrance or through any passage 
to which he has obtained acoess by scaling or climbing 
over any wall or building. 

Thirdly, If he enters or quits through any passage which 
he or any abettor of the house-trespass has opened, in 
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order to the committing of the house-trespass, by any 
means by which that passage was not intended by the 
occupier of the house to be opened. 


Fourthly, Ifhe enters or quits by opening any lock in 
order to the committing of the house-trespass, or in order 
to the quitting of the house after a house-trespass. 


Pifthly, If he effects his entrance or departure by using 
criminal force or committing an assault, or by threaten- 
ing any person with assault. 


Sizthly, Tf he enters or quits by.any passage which he 
knows to have been fastened against such entrance or 
departure, and to have been unfastened by himself or by 
an abettor of the house-trespass. 


Fuplanat« n.—Any out-house or building occupied with a 
house, and between which and such house there is an 
immediate internal communication, is part of the house 
within the meaning of this section. 


Tlluatrationa, 


(7) A commits house-trespass by making a hole 
through the wall of Z’s house, and putting his 
hand through the aperture. This is house- 
breaking. 

(1) A commits house-trespass by creeping into a ship 
at a port-hole between docks. This is house- 
breaking. 

(-) Acommits house-trespase by entering Z's house 
through a window. This is house-breaking. 

(/) A commits house-trespass by entering Z's house 
through the door, having opened a door which 
was fastened. This is house-breaking. 

(') A commits house-trespass by entering Z's house 
through the door, having lifted a latch by put- 
ting a wire througha holein thedoor. This ia 
house-breuking. 
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(/) & finds the key of Z’s house-door, which Z had 
lost, and commits house-trespass by entering 
Z's house, having opened the door with that 
key. This is house-breaking. 

(y) Z is standing in hisdoorway. A forces a passage 
by knocking Z down, and commits house- 
trespass by entering the house. This is house 
breaking. 

\t) Z, the doorkeeper of Y, is standing in Y’s doorway. 
A commits house-trespass by entering the 
house, having deterred Z from opposing him 
by threatening to beat him. This is house- 
breaking. 


Sect. 446. House-breaking by Night.—Whoever commits 
house-breaking after sunset and before sunrise, is said to 
commit “ house-breaking by night.” 


Evidence, 

All the other offences are modifications of criminal trespass. 

Criminal Treapass.—In order to constitute tho offence of crimi- 
nal trespass, there must be an entry into, or upon, or a remaining 
upon property in the possession of another: the Ceylon Penal 
Code adds “ or occupation” of ancther. Tho word property must 
necessarily mean corporeal property, as laud and houses, or 
veasels. The property, too, must be in the possession of some one, 
and that possession must be actual, not constructive, as the act 
intended to bo done, which makes the trespass, criminal, must 
be done to the person in possession and on the property. There is 
no definition of the word possession. The owuer of property, or 
his wife, clerk, servant, or ageut, being on or in the property, is 
in possession of it, bat to make an entry criminal trespass, it must 
be with the intention of intimidating, &c., the person in actual, 
not vonstractive, possession; Jn re Seeful Daz, 14 W, R. Cr. 47; 
se, ub nom. Tecar Chundra v. Situl Das, 8 Ben, L. RB. App. 62. 
In, however, a trespagsor or a mere hcencee upon or in property 
so in possession of it as to cause the offence of criminal trespass 
to arise, a8 against another party ? The omission of the definition 
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of the word “‘ possession” leaves this an open queetion. A tres- 
passer cannot, by the very act of trespass, immediately, and with- 
ont acquiescence on the part of the owner, become possessed of 
the land or house upon which he has trespassed, and which hoe 
tortiously holds. But if he is allowed to continue on tho land, or 
in the house, and the owner of tho same sleeps upon his rights, 
aod makes no effort to remove him, he will gain a possoasion, 
wrongful though it be, and cannot be forcibly ejected. The 
rightful owner cannot, in any case, whon he has a right of 
entry, be made responsible iu damagos for a trespass upon his 
own land, for he is not a trespasser if he has a right to go 
upon it. But if he assaults and expels persons who, having 
originally como into possession lawfully, continue to hold un- 
lawfully after their title to ocoupy has been dotermined, ho may 
be made rusponsible for tho assault, and indicted for the forcible 
entry ; Brown v. Dawson, 12 Ad. and E., p. 629, referred to 
in Sreehury Roy v. Hilla, 6 WL R. Civ. Ref. 21. A public 
river 1s not in the exclusive possession of auy one, and a right 
of fishing therein w not property of such a naturo as that 
aman, who unlawfully infringes that right, can bo said to 
enter into property in the possession of another; Emp. v. 
Charu Nayiah, 1. L. Lh. 2 Cal. 354, Bhagiram v, Abar, I. L. R, 
1> Cal, p. 401. A person who phes a ferry-boat at a distanco 
of three miles from a public ferry cannot be said to onter 
into or upon that ferry; Muthra v. Juwahir, 1, DC. BR. 1 AU, 
527 ; unless, of course, Ben. Act I of 1868 is in force ih the place 
whero the act is committed. If one person enters forcibly apon 
property in the posscefion of another, and there does an act with 
intent to intimidate, insult, or annoy the person in possession, 
he 1s guilty of criminul trespass, without reference to the question 
as to whom the éi/lu to the land may ultimately be found to be in ; 
Reg. v. Ram Dyal, 7 W. K. Cr. 28; and a magistrate ought not 
to decline to go into a charge of criminal trespass, merely because 
the complainaut does not make out his title to the land, be being 
in actual possession ; Reg. v. Surwan Singh, 11 W. &. Or. 11. 
The entrance of a member of a joint Hindu family into the family 
dwelling-place cannot bo criminal trespass, nor is the entry of » 
Wepre 
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stranger with the permission and licence of one of the members ; 
In re Prankrishna Chandra, 6 Ben. L, R. App. 80, and 15 W, RB, 
Cr. 6, A person going into cavalry lines with a sowar of the 
regiment, but without the permission of the commanding officer, 
is not guilty of house-trespass ; Emp. v. Kushi, B. R. 5th May 
1887. The High Court at Calcutta has ruled that the property 
must be in the possession of a complainant who could compound 
the offence under Sect. 845, Cr. P. C.; Chandi v. Evans, I. L. BR. 
22 Cale. 128. The High Court at Bombay has, however, ruled 
that the complaint may, as in the case of other criminal acts, 
be mado by a person other than the one in actual possession ; 
thus a man who sees an act of criminal trespass on the field of 
one of his tenants may lay a complaint against the trespasser; 
Emp. v. Keshavlal, B. R. 20th January 1896. 

To constitute the offence of criminal trespass the entry into or 
romaining upon the property must be with the intent of doing 
geome act punishable under the Penal Code, or under any special 
or local law when the act is punishable under such law with 
imprisonment for a term of six mouths or upwards, whether with 
or without fine, Sect. 40, ante, p. 38, and this act (or offence) 
noed not be done to or in respect of the person in possession, but 
to or in respect of any person ; or else the entry must be for the 
purposo, or with theintention, of intimidating, insulting, or annoy- 
ing the porson in posseasion ; In re Shil Nath, 24 W. BR. Cr. 58, 
Shumbhu Nath v. Ram Komal, 13 C. E.R. 212. The intention 
with which the accused went on tho property must be proved 
directly or by necussary infofence from the evidence given; 
Balmaluand v. Ghansamram, I. L, BR. 22 Cale. 391; Premanundo v. 
Brindalun, 1b, 994, Mere knowledge that such entering or re= 
maining would be likely to cause annoyance to the person in 
possession is not sufficient ; Jn re Panjab Singh, 1. L. R. 6 Cal. 
579. Soin Emp, v. Rayapadachs, I. L. R., 19 Mad. 240; there 
tho accused enterod tho house with the intention of having sexual 
intercourse with the complainant’s unmarried sister, and the court 
held that uuder the wording of soction 441 he could not be con- 
victed of criminal trespass as, though he might have known that, 
if discovered, his act would be likely to cause annoyance to the com- 


sects. 441-446.) CRIMINAL TRESPASS, &c. 555 


plainant, he could sot be said to havo intended cithor’actually 
or constructively to cause such annoyance. The meaning of 
intimidation and insult is vot difficult to understand; but in 
what consists annoyancef The mere presence of a parti- 
cular person may be aunoying, bat, unless, ho is prosent with 
the intent toannoy, he has not committed criminal trespass. 
A creditor calling on his debtor may constitutean annoyance, and 
the creditor, knowing it, may call simply for the purpose of 
annoyance, and not rcally to got payment of the debt; would tho 
creditor be a criminal trespasser ? It would bo difficult to con- 
vict him, as he would always have a lawful excuse for entering ; 
but if, after having domanded his debt, and received his answer, 
he remained ty annoy, he would undoubtedly be a criminal 
trespasser. Where a person goes into property for a perfectly 
legitimate purpose, even though he may havo no right to go into 
that property, this dovs not amount to criminal trespass ; Chand$ 
v. Evane, 1, L. Be. 22 Cale. 123. An intention to obtain impropor 
gain, 7. g., by obtaining laud unlawfully, is not necossarily an 
intention to annoy, which must be made out by somo indupon- 
dent evidence; Bmp, ve. Guaput, BL RR. 25th June 1888. This 
section, especially in this particular, must be read in the light 
of Sect. YO. Where the defendaut had ploughed up part ofa 
bunal-ground, aud had been by the magistrate convicted of crimi- 
nal trespass, the Madras High Court held that “the person (a corpo« 
rate body) in possession of the burial-ground is the portion of tho 
poblic entatlod to use it, und the High Court are of opinion that thero is 
ovidence of an intent to annoy such person; for the intent of the 
dofendant must be inferred from the nature of his acts; aud it is 
acarcely poasible to conceive an act more calculated to cause annoy- 
ance, expecially to a superstitious people attaching sanctity to the 
rolics of mortahty, than the uct of ploughing up a burial-yround ”’ ; 
6 Mal. H.C.Rep. App. p.26, But where the defendant had been 
convicted of criminal trespass in cultivating a portion of the public 
footpath, it was held that“ the public generally aro cntitled to the 
use of tho footpath, and it is impossible to ssy that there has boon 
an illegal entry imto property in the possession of unother, with 
intent to annoy the persun in possession. Tho defendant might, 
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however, have been convicted of a nuisance ; 6 Mad. H. O. RB. p. 27. 
Where a stranger, uninvited, and without any right to be there, 
effects an entry in the middle of the night into the sleeping apartment 
of two women, members of a respectable household, and when an 
attempt is made to capture him, uses great violence in the effort to 
make good his escape, the court ought to presume that the entry 
was effected with one of the intents set ont in Sect. 441; Koilash 
Chundor v. Emp. I. L. BR. 16. Cal, 657 ; Balmakand v. Ghansamram, 
I, L. ft, 22 Cale. 891. 

If a porson entors on land in the possession of another in tho 
exercise of a boni file claim of right, and without any intention to 
intimidate, insult, or annoy such person, or to commit an offence, 
then, although he may have no right to tho land, he cannot be 
convicted of criminal trespass; Hmp. v. Budh Singh, I. L. R. 
2 All. 101; In re Gobind Prasad, ib. 465; 6 Mad. H. C. Rep. 
App. 19; Reg. v. Ram Dyal, 7 W. R. Cr. 28; Reg. v. Kulinauth, 
9 4). 1; Reg. v. Chooramont, 14 ib. 25; Reg. v. Seith Roshun, 2 N. 
W. 82; Shumbhu Nath vy. Ram Komul, 18 C. L. RB. 212. Where 
A and B wero accused by C of criminal trospass under this section 
for fishing in a lake belonging to C, over which, however, A and 
B assorted a prescriptive right of fishery, C, too, having failed 
to ostablish betwoon himself aud A and B tho relationship of land- 
lord and tenant in a suit ayaiust A and B for rent, it was held 
that A and B wore not by their conduct brought within the 
purview of this soction, and that C’s remedy was by civil suit; 
Sristedhur Paroee v. [ndrobhoosun Chuckerbrdty, 18 W.R. Cr. 25, 
and ab nom. In re Shistidur Parus, 9 B. LR. App.j19. See Reg. 
v. Aalsnauth, 9 W. 2. Cr. 1. Where the accused persons, 
exocution-creditors, accompanied by an authorized bailiff, broke 
open tho complainant's door before sunrise, with the intention 
of seizing his property, it was held that they bad not been guilty 
of criminal trespass, much less of larking house- trespass by aight, 
or house-breaking by night ; Jn re Jotharam J. L. R. 2 Mad. 30. 
Daring the pondency of a civil suit, certain persons, on behalf 
of the plaintiff, went on to premises belonging to the defendant, 
in his absence, and withoot his permission for the purpose of 
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against him. Some of them wero armed, and when tho defend- 
ant’s servants objected to their action, thoy persisted in their 
treapass, and endeavoured to prevent opposition by making false 
statements as to the authority under which thoy wore acting: held 
that their action amounted to criminal trespass ; (rulap Pumley v. 
Boddam, [. Lb. B. 16 Cal, 715. 

Where the accused secretly ontored an exhibition building 
withont having purchased aticket,jand was there apprehended, it 
was beld that such entry, unaccompanied by any of the intenta 
apocified in Sect. 441, did not amount to tho offence of criminal 
trespasa, or in fact to any offence; Reg. v. Mahervanjt Bey anys, 
6, Bom. H.C. Rep. C. C. 6. Entry into a local fund market, 
merely with intent to avuid payment of the market dues, is not 
criminal trespass ; fey. v. Varthappa, 1. L. Ro Mad. 382. A, 
who had been warned off the land of B, subsequently, having shot 
a deer near the boundary of B’s land, and tho deer having ran 
on to B's land , followed it for the purpose of killing it, and it was 
held that he had not comuntted tho offeuco of criminal trospass ; 
Chunder Narain v. Furquharaon, 1. Lb. &. 4 Cal. 837. 

Hous -tresp iss.—If the ontry be juto a building, tent, or vessel 
used as a human dwelling, or into a building uacd for worship, or 
tor the sufe custody of property, the offence becomes that of hou. 
trespass. Tho cutry may, however, be of a different kind from that 
which constitutes criminal trespass. It would seom that tho entry 
in criminal trespass must be with the wholo body, but in house- 
trespass an entry of any part of the body will be sufficiont. The 
following cases, decided in England, on what constitutes an ontry 
in burglary, will illustrate entry in the case of house-trospass. After 
breaking the door or window, &c., to step over the throshold, to put 
ina hand or a finger; RB. v. Darts, Rt. awl Ht, 499, isan ontry. So 
if the defendant introduce his hand thronoyh « pane of glass, broken 
by him, between the outer window and tho inner shutter, for the 
purpose of undoing the window-latch, it is a sufficiont catry ; 
R. v. Basley, R. and R. 341. But if tho instrament with which 
the house is being broken happen to enter the house, but without 
any intention on the part of the burglar to effect thoreby his 
felonious intent (as, for instance, to draw out the goods) with it, 
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this will not be a su ficient entry to constitute a burglary; B. v. 
Hughes, 1 Leach, 406. Entering a house with a forged warrant of 
arrest, and by virtue thereof taking away one of the inmates, 
amounts to house-trespass; Reg. v. Numl Mohun, 12 W. RB. Or. 38. 
Where a person entered into a haralat with the intention of con- 
veying food to a prisoner under trial detained there, it was held 
that such act did not amount to house-trespass ; Emp. v. Lalas, 
I. L. BR. 2 All. 301. Where the premises in question had been 
occupied as chambers, but at the time of the offence, and for some 
time previously, were unoccupied, it was held that they were 
proporly described as a ‘human dwolling”; Reg. v. Abboyee, per 
Scotlunul, C.J., 4th Madras Seaston, 1882. 


Lurking House-treapass.—-Tho concealment necessary to con- 
stitute lurking house-trespass would be a concealment in a pantry, 
under a bed, behind a box, or such like. 


House-breaking.—The provisions of Sect. 445 do away with the 
necossity of quoting the cases deciding what is a breaking, as they 
confirm in some instances, and alter in others, the English law, 
and point out what kinds of entry constitute house-breaking. The 
ilustrations sufficiently point out the meaning of the section. If 
the prisoner bo caught inside a house at night, and the evidence 
shews that he could only have effected an entrance by scaling a 
wall, it is house-breaking; #22. J. and DP. 566. In this section 
the word “offence” denotes a thing punishable under the Pena) 
Code, or under any special or local law; Sect. 40, ante, p. 38. 

Tho offences of lurking house-trospass and house-breaking are 
both rendored moro serious, by the fact that they are committed 
betweon sunset and sunrise. 


In cuses under these sections, it is always advisable to state, 
undor a ridelicet, the intention with which the trespass is com- 
mitted, but where the trespass is crimmal and punishable if 
oummitted with one of a number of intentions, the charge will 
not be bad after cunviction if the intent be not stated therein. 
Whero, however, a particular panishment is provided for a 
trespass committed with a particular intent, ¢. g., as in Sects. 449 
to 452 or 457, then the particular intent must bo stated; Beg. v, 


arcr. 447.) CRIMINAL TRESPASS. 559 


Meher Dowalia, 16 W. R. Cr. 63; Balmakand vy. Ghansamram, 
I. L. R. 22 Cale. 391, 


Criminal Tresrags, 


Sect. 447. Punishment for Criminal Trespase.—Whoever 
commits criminal trespass, shall be punished with im- 
prisonment of either description for a term which may 
extend to three months, or with fine which may extend 
to five hundred Rupees, or with both. 


Triable by any Magistrate. A summona showkd issue in the firat 
inatunce, Police officers may arrest without a warrant. Defendants 
are luilable, Not compounduble, 

Peudence. 

Provo the trespass, and the intent with which it was committed, 
If it wero with the intention of committing ap offence, it will, in 
many cases, amount to an attempt to commit that offence, and, if 
punishable more severely as such attempt, should be ao laid in the 
charge; and in this case, the intent will not bo difficult to prove. 
The difficulty will arise where the intent to be proved is te intimi- 
date, msult, or annoy, and there it must be gathered from the 
surrounding circumstances. Tf the defendant do actually intimi- 
date, mgult, or annoy, he will be punishable under the 603rd and 
following sections. Where the accused were convicted of criminal 
trespass in driving their carts across an open green in violation 
of an order issued by the municipal commissioners, and there 
was nothing in the case to show that the municipal commuinsioners 
had authority to issue an order prohibiting wheeled vehicles 
from driving on the greon, and as their general powers as public 
conservators did not give them authority to issue any order, the 
breach of which would be criminally panishable, tho High Court 
quashed the conviction ; 5 Mad. H. C. lep. App. 88. 

Though criminal trespass is not one of tho offences detailod in 
Sect. 489 of tho Criminal Procedure Code, yet to a conviction under 
this section may be added an order that those convicted shall give 
recognisances to keep the peace if their conduct clearly point to an 
intention to commit a breach; Jig. v. Jhapoo, 20 W. &. Cr, 37, 

Au unaathorised distress for rent is punishable ander this 
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section; Act X of 1859, Sect. 143; Ben. Act VIII of 1869, 
Sect. 99, 

Plying a private ferry within a certain distance of a public 
ferry is also punishable under this section ; Ben. Act I of 1866, 
Sect. 5. 


House-TRESPAss. 

Sect. 448. Punishment for House-trespass.—Whoever com- 
mits house-trespass, shall be punished with imprison- 
ment of either description for a term which may extend 
to one year, or with fine which may extend to one 
thousand Rupees, or with both. 

Triable by any Magistrate, A warrant should issue in the first 
instance, Police officers may arrest without a warrant. Defendants 
are bailable. Compounlable 


Charge. 
That you (tho said C [)) on or about the day of : 
at , did commit house-truspags (to wit, by entering the 


dwelling-house of C D, with intont to insult the said C D ); and 
that you have theruby committed an offence punishable under 
Sect. 448 of the Indian Pena! Code, and within, &c, 
Kvulence, 
All that is nocussary on this point will bo found ante, pp. 552-557. 
Hoosr-reesrass witu [nrant, &c. 

Bect.449. Houuse-treapuss to commit a Capital Ofence.—Who- 
ever commits house-trespass in order to the committing 
of any offence punishable with death, shall be punished 
with transportation for life, or with rigorous imprison- 
ment for a term not exceeding ten years, and shall alsc 
be liable to fine. 

Sect. 450. Llvuse-treapass to commit Offence punishable with 
Transportation for Infv..~ Whoever commits house-trespas in 
order to the committing of any offence punishable with 
transportation for life, shall be punished with imprison- 
ment of either description for a term not exceeding ten 
years, and shall also be liable to fine. 

Seot. 451. House-ircspass fo commit Uffence punishable with 
Imprisonment. —Whoever commits house-trespass in ordes 
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to the committing of any offence punishable with im- 
prisonment, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, and shall also be liable to fine; and if the 
offence intended to be committed is theft, the term of the 
imprisonment may be extended to seven years. 


Sect. 452. Huuse-trespass after Preparation... Whoever com- 
mits house-trespass, having made preparation for causing 
hurt to any person, or for assaulting any person, or for 
wrongfully restraining any person, or of putting any 
person in fear of hurt, or of assault, or of wrongful con- 
finement, shall be punished with imprisonment of either 
description for a torm which may extend to seven years, 
and shall also be liable to fine. 


Nule, 


Section 75 provides for increased punishment for a second 
offence, oxcept under the first portion of Sect. 451. 

Offences under Sect 45) are trialle by any Magistrate, untlose the 
offers antended to he commstteld be theft, thea hy the Court af Sersion, 
a Prewtd. ney Magistrate or a Magiatral: of the firat or acrond claaa: 
these under Sect 402, by the Court of Seasion, a@ Presidency Ma- 
qistrate, ova Magtetrate of the first ar second clana; those under 
Sects. 440 and $50, Ly the Court of Seaton. A warrant should 
tasue in the first instance, Police officera may arreat without a 
warrant. Defendants are batlable under Seet, 451 if the intended 
offence le nol theft, but not otherwise, but nol under the other 
sections, Not compoundable. 


( ‘harge. 
That you (the said A B) on or about the day of 
at , did commit hoase-trespass (to wit, &c.), in order 


to the commission of nu offence punishablo with death, to wit, 
murder ( or having made preparation to assault a certain person, 
to wit, ( D). and that you have thereby committed an offence 
ponishable under Sect. 449 (452) of the Indian Penal Code, and 
withiu, &c. 


tirc 
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Charge. 


That you, on or about the day of » at , did 
commit lurking house-trespass (or house-breaking) (to wit, by, 
&c.) in order to the committing of an offence punishable with 
imprisonment, to wit, adultery vr theft (or having made prepa- 
ration for causing hurt to some person): and that you have there- 
by committed an offence punishable under Sect. 404 (455) of the 
Indian Penal Code, and within, &c. 


Evidence. 


Provo the house- breaking, Xc., as ante, p. 558. The intent with 
which it is committed must be shown by the contemporaneous acts 
of the defendant. 


Hovsk-sreakine, &¢., By NIGHT. 


Sect. 456. Punishment for Lurking House-tres pase, Stuy by 
Night.—Whoever commits lurking house-trespass by night 
or house-breaking by night, shall be punished with im. 
prisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 


Note. 


Section 75 provides for increased punishment for a second 
offence. 

Act VI of 186f, Sects. 2, 3, and 4, provide whipping asa 
punishment in certain cases ; see mite, p. 568. 

Priatle by the Court of Session, a Presidency Magistrate, or a 
Magistrate of the first or second class, A warrant should issue in 
the first onstanecr. Police officers may arrest without a warrant. 
Defendants are not latlatle, Not compoundable. 

Charge. 

That you (the said A B) on or about the day of 
at » did commit lurking house-trespass (or house-breaking) 
by night (tu wit, by, &ec., after the hour of sunset and before 
the hour of sunrise); and that you havo thereby committed an 
offence punishable under Sect. 456 of the Indian Penal Code, 
and within, dc. 
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Brulence, 


Prove the lurking house-trespass or house-breaking, and that it 
was committed after the hour of sunset, and before that of sunrise. 


Hot :8-BREAKING BY Niagut, dc., ro comurr Orrzncr, &c. 


Sect. 467. Lurking Housc-tres pasa, §e., by Night, to commit an 
Offence punishable with Imprisuenment. Whoever commits 
lurking house-trespass by night, or house-breaking by 
night, in order to the committing of any offence punish- 
able with imprisonment, shall be punished with im- 
prisonment of either description for a term which may 
extend to five years, and shall also be liable to fine; and 
if the offence intended to be committed is theft, the term 
of the imprisonmont may be extended to fourteen years. 


Sect. 458. Lurking Housr-trapaan, §e., ly Night, afler Prepa- 
ration for causing Hurt.— Whoever commits lurking house- 
trespass by night, or house-breaking by night, having 
made preparation for causing hurt to any person, or for 
assaulting any person, or for wrongfully restraining any 
person, or for putting any person in fear of hurt, or of 
asaault, or of wrongful restraint, shall be punished with 
imprisonment of either description for a term which may 
extend to fourteen years, and shall also be liable to fine. 


Nolte, 


Section 70 provides for increased punishment for a seoond 
offence. 

Act VI of 1804, Sects. 2, 3, und 4, provide whipping asa 
punishment in certain cases; soe ante, p. 063. 

Offences wnuier Sect. 457 are (réable by the Court of Scasion, a 
Presidency Magistrate, or a Magistrate of the firat or second class ; 
those under Sect. 458, by the Court of Seanon, a Preavlency Magw- 
trate, ur a Magistrate of the firat class. A toarrant should tesue in 
the first instance. Police officers may arrest withoul a warrant. 
Defendants are not bailable, Not rompoundadle. 
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Evidence. 


The charge and evidence in this case will be similar to those 
under Sects. 404 and 455, antv, p. 568, except that the offence 
must be laid and proved to have been committed at night, 


It is uot necessary to divide the charge into two counts when 
the facts prove a house-breaking by night with intent to commit 
theft, and theft ina building. The actual commission of the 
theft is conclusive evidence of the intent, und it is sufficient to 
convict for the major offence under Sect. 457; Mad. If. C. 20th 
January 1868; 2 Mad. Jur. 77; see, also, Reg. v. Sahrae, 8. W. 
R. Or. 31, See, also, the notes to Sect. 71, ante, p. 50. 

Where the house-breaking is with intent to commit adultery, 
the fact that the husband of the woman with whom the adultery 
was tu have been committed is not the prosecutor does not absolve 
the accused from punishment under Sect. 457; Emp. v. Banudu, 
BR. loth February 1894; but see o Mad. H.C. Rep, App. 5. 
If the husband does not choose to prosecute, that is some 
evidence that he was « consenting party, and if so, the offence of 
adultery could not have beon committed, and the trespass could. 
not have been committed with intent) to commit adultery, 
Balnakand v. Ghanaamram, 1, DR. 22 Cale., p. 405. 


Attempting to commit house-breaking by uight, with intent 
to steal, is pot pumshable with whipping, Key. v. Yella, 3° Bom. 
HC. lap eC. 35, 

Houssenukakinu, &e., accompaniny By GRrEvotsB PHtrt, Ac. 


Sect. 459. Grievous Hurt, Ne. accompanying House-brcaling. 

Whoever, whilst committing lurking house-trespass, 
or house-breaking, causes grievous hurt to any person, 
or attempts to cause death or grievous hurt to any per- 
son, shall be punished with transportation for life, or 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Sect. 460. Joint Liatility te Punshmint for Death, \e., caused 
in House-breaking.—If, at the time of the committing of 
lurking house-trespass by night, or house-breaking by 
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night, any person guilty of such offence shall voluntarily 
cause, or attempt to cause, death or grievous hurt to any 
person, every person jointly concerned in committing 
such lurking house-trespass by night, or house- breaking 
by night, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable 
to fine. 


Trialle ly the Court of Session, A warrant should teaue in the 
firat instance, Police officeramay arrest without awarrant, Defends 
ants are not batlahl, Not compoundable, 


Cha ge. 
That you, the said A B, ou or about the day of 
at , together with certain others, to wit, C D and BF 


"9 
jointly did commit house-breaking (ur lurking house-trespass) by 


might (tu wit, by, &e.), and that one of tho said person wo come 
mittiug such offence, to wit, COD, at the time of se committing 
such offence, did voluntanly cause (or attempt to cause) death (or 
grievous hurt) toa certain person, to wi, GIT, and that you, the 
anid AB, have thereby committed au offence punishable ander 
Seet, 400 of the Indian Penal Code, and within, &e, 


Reidlenee 


Under Seet. 450 prove the lurking honse-trospaas or house- 
breaking, avant, p. 958; and that, whilat committing such offence, 
the offender cansed prevarts hurt, or attempted to cause death 
or grievous hurt to some person, UaderSect. 469, alarking housee 
trespass, or housesbreaking by myght, by two or more persons, must 
be proved. It is not necessary that all should assist in the actaal 
breaking and entenng, but they must either do that, or else be so 
near together, while the breaking, &c., is going on, and the death 
or gnevous hurt is being caused, or attempted to be caused, aa 
to be abl> to give immediate assistance; a0 that the presence of his 
companions may be said to give aid and encouragement to the one 
who isactually committing the more serious offence. The sections 
do not define accurately the point at which the acts constituting, or 
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going to constitate, the principal offence, #.c., house-breaking, &c. , 
must have arrived in order that they may apply to the subsidiary 
offence, but Stratgit, Acting C.J., has held that sufficient must 
have been done to make the principal offence legally complete, 
and that they would not apply where the acts done only amount- 
ed in law to an attempt to commit the principal offence ; Emp. v. 
Iematl Khan, I. Lh. R. 8 All, 649, where certain persons were 
detected in the act of making a hole in the wall of a house, and on 
being arrested, one fired off a pistol, and others attempted with 
lathis to rescue them. 

Under neither of these sections is it necessary to shew that the 
accused went out with the intention of causing death, &. It is 
sufficient to shew that while the house-breaking, &c., was being 
committed, death, &c., was caused or attempted to be caused ; Reg, 
v. Sabed Ali, 11 Ben. L. BR. 347 520 WR. Cr. o. 

The punishment of whipping canuot be inflicted under these 
sections, uuless the accused is alsocharged with, and found guilty 
of, committing the principal offence with the intention of, at the 
same time, or thereby, committing an offence punishable with 
Whipping, under Sect. 2 or 4 of the Whipping Act. 


Oreninc. Crosep Recerrac he ror Prorerry, 


Sect. 461. Breaking open Closed Receptacle containing Pro- 
perty.—Whoever dishonestly, or with intent to commit 
mischief, breaks open or unfastens any closed receptacle 
which contains, or which he believes to contain, property, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with 
fine, or with both. 


Sect. 462. Hreaking open by Person infrusted with ¢ ‘ustody, 
—Whoever, being intrusted with any closed receptacle 
which contains, or which he believes to contain, property, 
without having authority to open the same, dishonestly, 
or with intent to commit mischief, breaks open or unfas- 
tens that receptacle, shall be punished with imprisonment 
of either description for aterm which may extend to 
three years, or with fine, or with both. 


sects. 461, 462.] OPENING CLOSED RECEPTACLE. $60 
Note. 


Section ¢©5 provides for increased punishment for a second 
offence under Sect. 402. 


Ofences under Sect, (61 are trial le hy a Prestteney Magtatrate, or 
a Mug vstratg of the Jirat or second clase: those aumler Sect. 462 by tha 
Courd of Session, & Presidency Magiatrate, ora Magistrate of the fire? 
or aveund class, As arcant should sane in’ the firet snatance. 
Dultee officers may a reed withoula tearvrant, Defendants are bailable. 
Nut componndabl:, 


(Cha rqe, 


That you, on or about the day of at » div. 
honestly, (ie with ritent to comont moeechief) did break opon (or, 
unfasten) a certain closed receptacl:, to wit, an iron chest, which 
contained (or which you supposed to congain) property, to, wits four 
nls af exchanze for Chad each (which eatd closed roceptaclo had 
heen ntrasted to you without any authority to open tha same); 
and that vou have thereby committed anoffence punishable andor 
Sect. #01 (462) of the Indian Penal Code, and within, &e. 


kKevitenre, 


The evad-nee to support these charges will be exactly tho sama 
asf the charge had been one of attempting to steal the contents 
of the closed receptacle, Tn fact, these two offences: amount to 
attempts to commit theft, cominal breach of trust, aud mischief 
respectively, according to the definition of attempts and the 
Hlustration of an attempt to steal given im Sect. ol), poal, 


A large circular receptacle for grain, constructed of straw with 
an vpening in the tup, and situated in a buck-yard, was held not 
to be “a place for the custody of property” within the meaning 
of Sect. $42, ante p. ood, and therefore, it was held that the 
offeuce of house-breaking could not be comuitted in respect of 
it; bat that the offence really committed was, the dishonestly 
breaking open a closed receptacle containing property ; Rulings of 
Mad. H.C. 1865, on Sect. 457. 


ry ie os 
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CHAPTER XVIII. 


OFFENCES RELATING TO Documents, AND TRADE AND 
Prorsrty Marks. 
OFFENCES RELATING TO DocuMENTS. 
Forantry or DocuMeEnts. 


Sect. 463, Foryery.—Whoever makes any false docu- 
ment or part of a document with intent to cause damage 
or injury to the public orto any person, or to support any 
claim or title, or to cause any person to part with pro- 
perty, or to enter into any express or implied contract, or 
with intent to commit fraud, or that fraud may be com- 
mitted, commits forgery. 


Sect. 464. Mukiny a False Ducunent.—A person is said to 
make a false document— 


'vatly, Who dishonestly or fraudulently makes, signs, 
seals, or executes a document or part of a document, or 
makes any mark denoting the execution of a document, 
with the intention of causing it to be believed that such 
document or part of a document was made, signed, sealed, 
or executed by or by the authority of a person by whom 
or whose authority he knows that it was not made, signed, 
sealed, or executed, or at a time at which he knows that 
it was not made, signed, sealed, or executed ; or 


Second/y, Who, without lawful authority, dishonestly 
or fraudulently. by cancellation or otherwise, alters a 
document in any material part thereof, after it has been 
made or executed, either by himself or by any other per- 
son, whether such person be living or dead at the time of 
such alteration ; or 


Thirdly, Who dishonestly or fraudulently causes any 
person to sig n, seal, exeoute, or alter a document, knowing 
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that such person by reason of unsoundness of mind or 
intoxication cannot, or that by reason of deception praoc- 
tised upon him, he does not know the contents of the 
document or the nature of the alteration. 


ry Tikuatratione. 


(a) A has a letter of credit upon B for Rupees 10,000, 
written by Z. A, in order to defraud B, addsa 
cipher to the 10,000, and makes the sum 
100,000, intending that it may be believed by 
B that Z so wrote the letter. A has committed 
forgery. 

(1) A, without Z's authority, affixes Z's seal to a do- 
cument purporting to be a convoyance of an 
estate from Z to A, with the intention of solling 
the estate to B, and thereby of obtaining from 
B the purchase money. A has committed 
forgery. 

(.\) A picks up a cheque on a banker signed by B, 
payable to bearer, but without any sum having 
been inserted in the cheque. A fraudulently 
fills up the cheque by inserting the sum of ten 
thousand Rupees. A commits forgery. 


(/) A leaves with B, his agent, a cheque on a banker, 
signed by A, without inserting the sum payable, 
and authorises B to fill up the cheque by insert- 
ing a sum not exceeding ten thousand Rupees 
for the purpose of making certain payments. 
B fraudulently fills up the cheque by inserting 
the sum of twenty thousand Rupees. B com- 
mits forgery. 

(-) A drawsa bill of exchange on himself in the name 
of B without B’s authority, intending to dis- 
count it as a genuine bill with a banker, and in- 
tending to take up the bill on its maturity. 
Here, as A draws the bill with intent to deceive 
the banker, leading him to suppose that he had 
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the security of B, and thereby to discount the 
bill, A is guilty of forgery. 

(f) Z’s will contains these words—‘‘I direct that all 
my remaining property be equally divided 
between A, B, and C.” A dishonestly scratches 
out B’s name, intending that it may be believed 
that the whole was left to himselfandC. A 
has committed forgery. 


(g) A endorses a Government promissory note and 
makes it payable to Z, or his order, by writing 
on the bill the words “‘ Pay to Z., or his order,” 
and signing the endorsement. B dishonestly 
erases the words “ Pay to Z, or his ord t,’ and 
thereby converts the special endorsemcht into 
a blank endorsement. B commits forgery. 


(h) A sells and conveys an estate to Z. Aafterwards, 
in order to defraud Z of his estate, executes a 
conveyance of the same estate to B, dated six 
months earlier than the date of the conveyance 
to Z, intending it to be believed that he had 
conveyed the estate to B before he conveyed it 
to Z. A has committed forgery. 

(i) Z dictates his willto A. A intentionally writes 
down a different legatee from the legatee named 
by Z, and, by representing to Z that he has pre- 
pared the will according to his instructions, 
induces Z to sign the will. A has committed 
forgery. 

4j) A writesa letter and signs it with B’s name with- 
out B's authority, certifying that A is a man of 
good character, and in distressed circumstances 
from unforeseen misfortune, intending by means 
of such letter to obtain alms from Z and other 
persons. Here, as A made a false document 
in order to induce Z to part with property, A 
has committed forgery. 
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(k) A without B’s authority writes a letter and signs 
it in B’s name, certifying to A's character, in- 
tending thereby to obtain employment under Z. 
A has committed forgery, inasmuch as he 
intended to deceive Z by the forged certificate, 
and thereby to induce Z to enter into an 
expressed or implied contract for service. 
‘ Eeplanation |, -A man's signature of his own name may 
amount to forgery. 


ILuat: ations, 


(2) A signs his own name to a bill of exchange, in- 
tending that it may be believed that the bill 
was drawn by another person of the same 
name, A has committed forgery. 


( ) A writes the word ‘‘ accepted” on a piece of paper 
and signs it with Z’s name, in order that B 
may afterwards write on the paper a bill of 
exchange drawn by B upon Z, and negotiate 
the bill as though it had been accepted by Z. 
A is guilty of forgery; and if B, knowing the 
fact, draws the bill upon the paper pursuant to 
A's intention, B is also guilty of forgery. 


(‘\) A picks up a bill of exchange payable to the order 
of a different person of the same name. A 
endorses the bill in his own name, intending 
to cause it to be believed that it was endorsed 
by the person to whose order it was payable. 
Here A has committed forgery. 


(/) A purchases an estate sold under execution of a 
decree against B. B, after the seizure of the 
estate, in collusion with Z, executes a lease of 
the estate to Z at a nominal rent, and for a 
long period, and dates the lease six months 
prior to the seizure, with intent to defraud A, 
and to cause it to be believed that the lease 


574 FORGERY. [cHaP xvi. 


was granted before the seizure. B, though he 
executes the lease in his own name, commits 
forgery by antedating it. 

(c) A, atrader, in anticipation of insolvency, lodges 
effects with B for A’s benefit, and with intent 
to defraud his creditors, in order to give a 
colour to the transaction, writes a promissory 
note, binding himself to pay to B a sum for 
value received, and antedates the note, 
intending that it may be believed to have 
been made before A was on the point of insol- 
vency. A has committed forgery under the 
first head of the definition. 


Keplanation 2.—The making of a false document in the 
name of a fictitious person, intending it to be believed 
that the document was made by a real person, or in the 
name of a deceased person, intending it to be believed 
that the document was made by the person in his lifetime, 
may amount to forgery. 


Illustration. 


A draws a bill of exchange upon a fictitious person, 
and fraudulently accepts the billin the name 
of such fictitious person, with intent to nego- 
tiate it. A commits forgery. 


Sect. 465. Punishment for Forgery—Whoever commits 
forgery shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine, or with both. 


Sect. 466. Forgery of a Record of a Court of Justice, §c.— 
Whoever forges a document, purporting to be a record or 
proceeding of or in a Court of Justice, or a register of 
birth, baptiem, marriage, or burial, or register kept by a 
public servant as such, ;or a certificate or document 
purporting to be made by a public servant in his official 
capacity, or an authority to institute or defend a suit, or 
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to take any proceedings therein, or to confess judgment, 
or a power of attorney, shall be punished with imprison- 
ment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

Sect. 467.  Furgery of a valualle Securtty or a Will._—Who- 
ever forges a document which purports to be a valuable 
security, or a will, or an authority to adopt a son, or 
which purports to give authority to any person to make 
or transfer a valuable security, or to receive the principal, 
interest, or dividends thereon, or to receive or deliver 
any money, moveable property, or valuable security, or 
any document purporting to be an acquittance or receipt 
acknowledging the payment of money, or an acquittance 
or receipt for the delivery of any moveable property or 
valuable security, shall be punished with transportation 
for life, or with imprisonment of cither description for a 
term which may extend to ten years, and shall also be 
liable to fine 

Sect 468 fu qe for tle purpoar of | ‘hating.— Whoever 
commits forgery, intending that the document forged 
shall be used for the purpose of cheating, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also 
be liable to fine. 

Sect 468. fJurgey ti harm Reputatun. Whoever com- 
mits forgery, intending that the document forged shall 
harm the reputation of any party, or knowing that it is 
likely to be used for that purpose, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

Note. 

By Act VI of 1864, Sect. 4, whipping may be inflicted in 
addition to the ubove punishment for a secoud oflunce of forgery, 
as defined by Sccts. 463, 466, 467, 468 and 469, 

Triable ly the Court of Sesswn. A warrant should issue tn the 
fret inetonce. Police officers may not arrest without a warrant, 
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except when the valuable security forged ts a promissory note of the 
Government of India. Defendants are lailable under Sects. 465 
and 469, but not under the other sections. Not compoundable. 
Where the offence described in Sect. 463 is committed by a party to 
a proceeding in uny Court, in respect of any document given tn 
evidence in that proceeding, the sanction of that Court, or of one 
to which it ts subordinate, is required. by Sect. 195 of the Cr. P. 
C., 1882. 
Charge,under Sect. 405. 

That you, the said A B, on or about the , day of ; 
at , forged a certain document, to wit, a Ictter of recome 
mendation in favour of you, the said A B, purporting to be signed 
by ono C DV, with intent to cause a certain person, to wit, BF, to 
enter into a contract with you, the said A B, to wit, that tho said 
EF should employ you asa clerk; and that you have thereby 
committed an offeuce punishable under Sect. 465 of the Indian 
Penal Code, and within, &c. 

Charge wulder Sect. 467. 

That you, the said AB, on or about the day of ; 
me » did forge a certain document purporting to bo a 
valuable security, to wit, a bill of exchange for one thousand 
Rupees, dated the day of , and payable three 
months after the date thereof, purporting to be drawn by one John 
Smith upon and accepted by one Thomas Brown; and that you 
have thereby committed an offeuce punishable under Sect. 407 
of the Tudian Penal Code, and within, &c. 

Add in every case a count for using as genuine the foryed 
document, for which see p. 589, 

Hetdence. 

Tho thing which is forged muat be shewn to be a document, /.e., 
‘any matter expressed or described upon any substance by means 
of letters, figures, or:marks, or by more than one of those means, 
intended to be used, or which may be used, axe evidence of that 
matter ?’s and it is immaterial whether the evidence is intended 
for, or may be uscd in, a court of justice or not. It must also be 
a false document. A false document is not merely a writing con- 
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taining a pumber of words which may be innocent, as the body of 
& power of attorney without any signatare to it, but that writing 
plus something else, a signature or seal, which enables it to be 
used as evidence of the matter written, In other words, the falaify 
consists in a document, or part of a document being signed or 
sealed with the name or seal of a person who did not in fact sign 
or seal it; In re Riasal Ali, J. L, R. 7 Cal. p. 355, There may, 
however, be documents complete in themselves without a signa- 
ture or seal, ¢. g., a chit addressed to a cashier by his master, 
directing him to pay the bearer some small sum, say five rapees; 
and sucha document, if forged, would be a false document, 
although unsigned; for the falsity of a document really consists 
in its being made with the intention of inducing the belief that it 
was made by the authority of some one by whose authority it was 
not made. Where the prisoner was requested to make an entry 
in an account book belonging to the complainant to the effect 
that he was indebted to the complainant in a certain eum, and 
instead of so doing made an entry in a language unksown to the 
complainant, that he had paid to tho latter that sum, it was held 
that this was uo forgery as the entry did not purpose to be made 
by the authority of the complainant, but was only an attempt to 
cheat; Emp. v. Kunju, I. L. R. 12 Mad, 114, which was followed 
in Emp. v. Baltcunt, B. R. 24th March 1892, where it was alleged 
that the accused had made false statementa of fact in certain 
receipts and counterfoils with intent to defraud by misappropria- 
tion. The accused had, however, been acquitted of misappro- 
priation, or intent to misappropriate, 

Under the English law, the painting an artist's uame in the corner 
of @ picture, in order falsely to pass it off as an original picture 
by that artist, is not a forgery; Reg. v. Closs, 1 Dears, and B. 460. 
And where B, the prosecutor, made powders called B’s Baking 
Powders, which he sold in packets wrapped up in printed papers, 
and the defendant caused agreat numberof wrappcre to be printed, 
so nearly resembling B’s as to doceive persons of ordinary 
observation, and make them believe they were B’s, in which the 
defendant enclosed powders of his own, which he frandalently 
sold as B's powder ; this was held not to be forgery, but vbtain- 

arc 
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ing money by false pretences; Reg. v. Smsth, 1 Dears. and B. 
566. These acts, however, would most likely be held to be for- 
gery under the Indien Pensl Code. The latter case would 
certainly come within tho limits of the sections respecting false 
trade-marks ; and it seems very probable that, in both cases, the 
false matter forming the substance of the charge would be held 
to bea document within the meaning of Sect. 29, especially when 
reference is made to the Indian LHridence Act, 1872, where a 
document is defined to be ‘any matter expressed or described, 
§o., for the purpose of recording that matter.” The artist’s name 
was certainly inserted with the intention of being evidence of the 
artist himself having put it, and of recording that fact; so, tuo, 
in the secund case, the papers were intended to operate as evi- 
dence of the baking powders being made by B. The offence of 
forgery may be committed by a porson who fabricates a false docu- 
ment purporting to be a copy of another document for the purpose 
of the same being used in evidence; Essan Chunder Dutt y. Baboo 
Prannauth Chowdry, Marshall's Bengal App. Cr. 270, and W. R. 
F.B. 71. The forgery of a document which purports on the face 
of it to be a copy only and which, oven if a genuine copy, would 
not authorise the delivery of moveable property, 18 not punishable 
under Sect. 467 ; Reg. v. Naro Gopal, 5 Bom, H.C. Bep. U. C. 56, 

The alleyed false document, under English law, must appear 
upon tho face of it to have been intended to resemble a true 
document of the description montioned in the charge, 80 a8 to be 
likely to deceive persons of ordinary capacities; R. v. Collicott, 
2 Leach, 1048, BR. v. Jones, | Leach, 204, although nut perhaps 
those who might be scientifically acquainted with such documents ; 
R. v. Huost, 2 Kast, P. C. 950. Even where, upon au indictment 
for forging a bank-note, there appeared to be no water-mark in 
the forged note and the word “ pounds” wa» omitted in the body 
of it, the defendant being convicted, the judges held that the 
conviotion was right; R, v. Eliott, 1 Leach, 175. If, however, 
on the other hand, the documont is not such as might be passed 
off as a trae document of the description which it parports to be, 
the defendant ought to be acquitted. A bill of exchange for three 
gaineas, not attested as required by 17 Geo. III. o. 30, « 1, 
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was holden by the jadges not to be the subject of an indictment 
for forgery ; because, if it were a genuine instrament, it would be 
abeolately void for want of the attestation ; R. v. Moffatt, 1 Leach, 
431. Soa bill of exchange or country bankenote, which, for 
want of signature, is incomplete, or @ navy bill payable to or 
order; Riv. Richards, R. and R. 193: RK, v. Randall, tb. 195; 
BR. v. Pateman, tb. 495; R.v. Butterwich, 2M. and Rob, 196; ia 
not the subject of an indictment for forgery. Iu those oases 
the omission absolately vitistes the document; if, however, the 
omission do not vitiate it, forgery may be committed. It has, 
however, been decided in Calcutta, that although the document 
may be entirely worthless, legally, aa evidence of the matter 
expressed thereiu, vet it 19 sufficieut if the accused behaved it to 
be, and intended that st should be, used as evidence of such 
matter; Reg. v. Shifait 1,2 Ben, DL. Rep, A. Cr, 12,10, W. 
R. Cr. G1. Forgery may be committed of a promissory uote on 
unstamped paper, even although tho law prohibits the affixing 
of the stamp afterwards, Morton's eaac, 2 Raat, P. C 955; Eup. 
vy. Ramasams, J. 1.2. 12 Mad. 148. A man may be convicted 
of forging a will, althongh it appears in ovidencoe that the 
pretended testatorisalive, 2 ov. Sterling, L Teach, 9; Fv. Coogan, 
1b. 449, Soaman may be indicted for forgery and uttering a bill of 
exchange, although the name of the payco was not ondorsed on it; 22. 
v. Wieke, Riand 2 140 A man, too, may be indicted for forging 
an instrument, which, of genuine, could not be made available, 
hy reasou of some circumstance not appeanng on the face of it, 
but to be made out by extrinsic evidence, BR ov. M'Intosh, 2 
Leach, 833, Thos, a man may be indicted for forging a deod, 
thongh not made im pursuance of the provimons of a particular 
statute, requiring it to be in a certain form, Ht. v. Lyon, BR. and 
R. 255; B.v. Froud, 1b. 349; or for forging a cheque, although 
it be post-dated ; Rig. v. Taylor, 1 0". and WK. 235, 

The antedating of a document is forgery; Reg. v. Soolmoy 
Ghose, 10 W.R ('r. 28. See, also, Reg. v. Ritson, L. R. 1 C. 0. 200, 
in which aman, having executed a conveyance in fee simple, after- 
wards, intending to deceive, executed s lease of the same property 
for 999 years, and antedated it in order to cheat the purchaser 
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of the fee simple. Illustration (h) to Sect. 468, and ill, (@) to 
Eaplanation J, seem to be founded on a similar state of circum- 
stances. 

It must farther be proved that the signature, or other part of 
the document alleged to be false, is not of the handwriting of the 
party whose it purports to be, by any person acquainted with his 
handwriting, either from having seen him write, or from being in 
the habit of corresponding with him. It is sufficient, prima facie, 
to disprove his handwriting, and he need not be called to disprove 
an authority to others to use his name; circumstances shewing 
guilty knowledge are enough; Reg. v. Harley, 2 M. and Rob. 473. 
The testimony of the person whose handwriting is forged is not 
deemed the best evidence, and that of other persons only secondary ; 
R. v. Hughes, 2 East, P. C. 1002; BR. v. Maguire, BR. and R. 
878. ‘The forgery can be proved by the examination of experts, 
as to the handwriting being genuine or an imitation from its 
appearance; Sect. 45, Indian Evidence Act I. of 1872. Onan 
indictment for uttering a forged will, which, it was alleged, had 
been written over pencilemarks that had been rubbed out, it was 
held that the evidence of engravers who had examined the paper 
with a mirror, and traced the pencil-marks, was admissible for 
the prosecution ; Iteg. v. Williams, 8 C. and P. 484, 

It must also be proved expressly, or from surrounding circum- 
stances, that the alleged forgery was intended to represent the 
handwriting of the person whose handwriting it is proved not to 
be; or that it was attempted to be uttered as the handwriting of 
® person who never existed; 22. v. Sponsonby, 2 East. I’. C. 996, 
997; R. v. Downes, tb. 997; Reg. v. Shifait Ali, 2 Ben. L, R. 
A. Cr. 12, and 10 IW. R. Cr. 61; Emp. v. Pera Raju, I. L, R. 
18 Mad. 27; or as having been made by the authority of a person 
by whose authority it was not made; Rey. v. Ramgopal Dhur, 
10 W. R. Cr. 7. Where the defendant uttered a forged note, 
and said that it was drawn by W H, of the Bull’s Head, it was 
holden to be sufficient to prove that it was not of the handwriting 
of that W H, although it appeared that there was another W H 
living in the neighbourhood; B. v. Hampton, 1 Mood. C. C. 
255. Where the prisoner obtained money from B for a cheque 
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on Jones, Lloyd & Co., purporting to be drawn by G. Andrews in 
favour of——Newman, Esq., or bearer, telling him that it was 
for Mr. Newman, of Soho Square, in whose service he was for 
three months, and that Mr. Newman had put his name on the 
back; and it appeared that no person of the name of G. Andrewa 
kept an account with Jones, Lloyd & Co., and that Mr. Newman 
did not write his name upon the back of the cheque, and that the 
prisoner never was in his service; Parke, J. (after consulting 
Gaselee, J.), held this to be sufficient primi facte evidence that 
G. Andrews was a fictitious person, and told the jury that if 
G. Andrews really drew the cheque, the prisoner might produce 
him, or give some evidence on the subject ; R. v. Backler, 5 C. and 
P. 118. Where the prisoner was indicted for forging and 
uttering a cheque on Greenwood & Co., Army Agents and 
Bankers, purporting to be drawn by J. Weston, and a clerk in 
the army department was called to prove that J. Weston kept no 
account with his employers; he also admitted that he did not 
know the names of all the customers, but added that he knew of 
no customer named J. Weston, and that, upon inquiry of other 
clerks, he found that there was no such person ; Parke, J., with 
the concurrence of I’alteson, J., and Gurney, B., held this to be 
prima facie evidence sufficient to call upou the prisoner to shew 
who J. Weston was : it. v. Brunnan 6 C. and P, 326. If, how- 
ever, the prisoner give a note entirely as his own, his subscribing 
to it iu a fictitious name will not make ita forgery, the credit 
there being given wholly to himself without any regard to the 
namo, or any relation toa third person; Dunn's Oaac, 1 Lea, 
C.C. 89; Reg. v. Martin, 5 Q. B. D. 34. 

It must also be shewn, either expressly or circumstantially, 
that the defendant made the false document. Making a document 
or part of a document does not mean merely writing or printing 
the body of the document, but signing or otherwise executing it, 
where execation is necessary, so as to make it complete, as we 
speak of ‘‘ making an indenture,” or “ making a promissory note,” 
by which is meant not the writing out of the body or form of 
the instrament, but the signing it asa deed or note; In re 
Riasaf Ali, I. 1. R. 7 Cai, p. 355. If the forgery consists in 
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-an alteration, this must be proved to have been done by the 
prisoner. Uf the document or alteration be in the prisoner's 
handwriting this may be proved by some person who has a know- 
ledge of it, from having seen him write; (rarrells vy. Alexander, 
4 Eep. 87; even once only ; William v. Worrall, 8 C.and P. 380 ; 
Warren v. Anderson, 8 Scott, 884, or his surname only ; Lewis v. 
Sapio, M. and M. 89: or from having been in the habit of 
corresponding with him; Gould v. Jones, 1 W. Bl, 884; Harring- 
ton. v. Fry, Ry. and M. 90; or acting upon his correspondence 
with others; BR. v. Slaney, 5 C. and P. 218. A conviction for 
forgery cannot be had unless it be proved that the accused him- 
self made a document or part of a document with the intention of 
causing it to be believed that such document or part of a docn- 
ment was made by the authority of a person, by whose authority 
it was not made. It is not sufficient that he should instruct 
another person to do it in his presence; Reg. v. Ramgopal Dhur, 
10 W. ft. Cr. 7; but see Reg. v. Mazeau, 9 C. and P. 676, secus. 
The possession by a prisoner of a number of other documents 
supposed to be forged is no evidence to prove that he forged a 
particular document, the subject-matter of the charge under 
trial ; Reg. v. Parbhudas Ambaram, 11 Bom. I. C. Rep. 90. A 
person who consents to act under a Mooktearnamah, and attaches 
his name in token of such consent, does not thereby become a 
forger, if the Mooktcarnamah tarns out to be a forgery ; Reg. v. 
Burjo Bartch, W. R. Cr. 70. 

If several combine to forge an instrnment, and each executes 
by himeelf a distinct portion of the forgery, and they are not all 
together when the instrument is completed, they arc all, neverthe- 
less, guilty as principals; R. v. Bingley, R. and R. 446; as if B 
makes the paper, © engraves the plate, and D fills up the instra- 
ment, each without knowing that the others are employed, they 
are all principals; B. v. Dade, 1 Mood. C. C. 807; R. v. Kirkwood, 
4b. 804, So, if several concur in employing another to make a 
forged instrument, knowing its nature, they are all guilty of the 
forgery ; Rey. v. Mazeau, 9 C. and P. 676, 

Undor the third clause of Sect. 464, a person may, also, makea 
false document under certain circumstances by the hands of another 


sucts. 468-469.) FORGERY. 583 . 


party, although that party be the person who legally was authoris- 
ed to execute or alter the document. Ifthe charge be brought 
under the last part of that clause, it must be proved that the 
accused actually practised deception so as to prevent the person 
signing from knowing the naturo of the document, and the mere 
belief, that a paper was placed by the prisoner among a number of 
others for signature by the prosecutor, is not sufficient ; Reg. v. 
Nujecbutoollah, 9 W. R. Cr. 20. This third clause of Sect. 464 
alters the English law, for by that, however fraudulently a 
signature may have been obtained, it is not a forgery, if it was 
really made by the person whose signature it purports to be. 
The false document must be made “with intent to cause 
damaye or injury tothe public or to any person, or to support 
apy claim or title, or to cause any person to part with any 
property, or to enter into any express or implied contract, or with 
intent to commit fraud, or that fraud may be committed ;” it ig 
not sufficient that the accused merely knew that the document 
might do injory; Fede Hossain v. Emp. 10 C. LD. BR, 184, 
Where a person, at the request of another who was sent to entrap 
him, forged a document purporting to be made by a public servant 
under the belief that :t was to be used iu a pending suit, no suit, 
however, being in existence, it was hold that forgery had been 
committed; Haradhanv. Emp, 1. DL. R.14 Cal. 613. Jt is, 
however, not necessary tu provo that any person was actually 
defrauded by the forgery; Zt. v. Ovoohe, 2 Str. 901; RB. v. Goate, 
1 Led, Raym, 787. if from the evidence the intention to defraud can 
be inferred, even although, from circumstauces of which he was 
not aware, it was imposible fur the defendant to have defrauded 
the prosecutor; R. v. Holden, R, and B. 154; Reg. v. Marcus, 
2 C. and K. 356; Reg. v. Hoatson, +b. 777 ; or though the party to 
whom the document is uttered believes that the accused did not 
intend to defraud him; J’. v. Sheppard, R. and R. 169; see RB. v. 
Harvey, 2 B. and C. 261, and Rew v. Muzagora, there quoted; nay, 
even, as it seems, though in fact no person could have been 
defrauded by the forged instrument; see the dictum of Muule, J., 
in Reg. v. Nash, 2 Den. C. 0. 499, 6038. Where a forged bill of 
exchange, payable to the order of the defendant, was given a6 
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pledge only, but to obtain credit, it was held to have been given 
with a fraudulent intent; 2. v. Birkett, R. and R. 86. <A forged 
cheque drawn on the Worcester Old Bank was presented by the 
defendant to Ruffurd’s Bank at Stourbridge, and refused,. and 
upon an indictment for forging and uttering the cheque with 
intent to defraud the Messrs. Ruffurd, it was objected, that, as it 
was not drawn upon them, it could not defraud them; but 
Bosanquet, J., held that, as it was presented at their bank for 
payment, it was evidence of an intent to defraud them; RB. v. 
Crowther, 5 C. and P. 316. The fact, that the prisoner has given 
guarantees to his bankers, to whom he paid a forged note, to a 
larger amount than the note, does not so completely negative an 
intent to defraud them as to withdraw the case from the con- 
sideration of the jury; R. v. James, 7 C. and P, 558; see Reg. v. 
Oooke, 8 C. and P. 582. On an indictment for forging and 
uttering a bill, it appeared that the person whose name was used 
was informed of the existence of the bill at the time it passed 
into the prosecutor's hands, but did not repudiate it. The 
jury were directed by Byles, J., to acquit the prisoner, although 
the person whose name had been used was called as a witness, 
aud denied having given any previous authority for the use of 
his name; Reg. v. Smith, 3 F. and F. 504. Where the 
vendor of a plot of land altered the number by which it was de- 
scribed in the deed of sale, after it was registered, doing so because 
auch number was not the right one, and afterwards used this deed 
of sale in a suit, it was held that the alteration did not amount to 
forgery, and that the altered deed did not constitute a forged docu- 
ment, as the intention to cause wrongful loss or wrongful gain 
was absent; Emp. v. Futeh, J. L. R. 5 Ali. 217; so, too ; where the 
date of a document was altered in order to enable it to be present- 
ed for registration, it was held that it was not forgery, as it was 
not done dishonestly or fraudulently, althongh it amounted to 
fabricating falee evidence under Sect. 192; In re Mir Ekrar Ali, 
I. L, R. 6 Cal. 482. Where A signed B's name to petitions to 
the Mamlatdar requesting his assistance under Reg. XVII of 1827 
for the recovery of rent from B’s tenants, it was held that, even 
if A bad no authority from B to sign his name, and if A wished 
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the Mamlatdar to believe that B had signed the petitions, no for- 
gery had been committed, because there was no intention to cause 
wrongful loss or gain to any one; Reg. v. Bhavanishanka ,11 Bom, 
H. C. Rep. 3; the loss to Government of feos on the suits which 
would have had to be filed, 1f these petitions had not been 
presented, 18 not a wrongful loss; i. The fabrication of a sunnud 
granting a title of honour does not amount to forgery; Jan 
Mahomed v. Emp., I. L. 1.10 Cal, 584. The unauthorized affixing 
of the signature of the head master of a school to a certificate in 
order to enable the person named therein to get permission to 
present himself at a Upiversity Examination is not. forgery ; Emp. 
v. Haradhan, I. L. RY Cal. 380; but the making of a false 
certificate purporting to be sigued by the principal of a college, 
the possession of which would cuable the person named therein 
to attend lecture at another college ou paymg a portiou only of 
the usual fees is forgery; imp. v. Seshi, 1. RLV All. 210, 
The falsification of a record im order to conceal & previous act 
of neghyence, not amounting to fraud, is not forgery ; Emp, v. 
Shanlau, 1. bh. Ro + Bum, 657, which was decided on the absence 
of fraud only, and not ou the question whether or now the act of 
the prisoners amounted to fabricating a false documcut ; sce, also, 
Emp. v. Ma har Ilussain, {. L. It. 6 All. 533, whero the pupers 
were admittedly fabricated, but, as was held, not fraudulently, 
Where a clerk, who had committed criummal breach of trust, sub- 
sequently made false entries 1 an account book with the intention 
only of concealing such offence, it was held that Ins act did not 
constitute the offence of forgery; Emp. v. Jicanand, J. 1, R, 
5 All, 221, 1m which case a man’s signatare had been forged to au 
entry purporting to shew that that an had received certain money, 
but Muhmvod, J., without discussmy the questions whether the 
signed eutry was a document, decided the caso on the point of 
there beig no fraud; see, also, Neg. v. Jageshur Pershad, 6 
N.-W. P. Rep. 56; and Reg. v. Lal Gyumul, 2 N.-W. P. ltep. 11, 
The principle on which the above casos of Emp. v. Mazhar 
Hussain and Emp. v. Jiwanand were decided has been widely 
and dangerously extended by Edge, C. J., in the case of Emp, v. 
Girdharilal, I. L. B. 8 All. 658, the facta of which were as 
4 PC 
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follows :—A forgery had been committed by which a sum of money 
was drawn out of the Treasury and paid to the wrong persons. 
The Civil Court afterwards, not being aware of the forgery, order- 
ed that sum to be transferred to its own custody to the credit of the 
rightful owner, and an order to that effect was drawn up. A Trea- 
sury clerk, in order to conceal the previous forgery, altered the 
order so as to cause the amount to be transferred to itself from the 
account of a third person. On these facts it was held, that, as the 
accountant probably had no intention of causing loss to the last 
named individual, the alteration did not amount to forgery. Itis 
dificult to understand how this decision can be upheld, for the 
Court did not take into account the loss which might accrue to 
the Treasurer through the altered order being acted on, nor did 
it allude to the intention to commit fraud which was clearly pre- 
sent in the mind of the accountant, nor to the fact that the altered 
order caused, or might have caused, the Treasurer to part with 
property which he would otherwise not have parted with, any of 
which considerations would be sufficient, it would seem, under 
these sections to have made the act actually committed amount to 
forgery. Some of the foregoing decisions may, perhaps, be upheld 
on the ground that there was not a fabrication of a document, 
but it would be well if they could all be considered and reviewed 
by astrong Full Bench on the question of what constitutes fraud. 

The cases of Limp. v. Jiwanand and Emp. vy. Girdharilal were 
dissented from in Lolit Mohan v. Emp, J. LL. BR. 22 Cal, 318. 

Jn Madras it) has been held, that where money was misappro- 
priated, and a receipt made purporting to shew that the money 
was paid to» particular person to whom it was not paid, the fabri- 
cation of the receipt amounted to forgery ; Lmp. v. Sabapats, 
LoL, RoW Mad. 411 ; followed iu Loltt Mohan v. Emp., 22 Cal. 
318. ‘The fabrication of a certificate of character to enable an 
applicant to get a vacant post, aud of a letter purporting to ap- 
point him to the post, amounts to forgery ; Abdul Hamid v. Emp., 
1%. Re. 18 Cal. 849, 

The fabrication of receipts for the payment of rent in lieu of 
genuine receipts, previously given, which had been lost, does not 
amount to forgery ; Emp, y. Sheo Dayal, I. L. R.7 All. 459. It 
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is, also, doubtful whether a forgery committed for the purpose of 
preventing ,the carrying out of illegal act, «. y., an otter 
unauthorizedly stopping a portion of a subordiuate's pay, in order 
to liquidate his debts, is done dishonestly or fraudulently; Hmp. 
v. Syed Husain, sb. 403. 

The iutent tu defrand a society is sutticient, although the 
accused may be a member of that society; Rey. v. Mouly, 31 
L.J.N. 8S. M. C. 156, and L. and CL 173. 

UDuder the Fnghsh law, if a man forges a ducument, such asa 
diploma of the College of Surgeons, with inteut only to induce the 
public generally, or particular persons, to believe that he is a 
member of that college, but has no intent of communtting any 
particular frand, or doing any specific wrong to suy individual, 
he is uot guilty of the offence of forgery; [i v. Hodgson, 1 Learn 
and BCC. 38. But he might be under the Penal Code, beeause 
he would doit with the intention of causing persons to enter into 
contracts with him. A falsely represented himselfito be Boat a 
University Examination, got a hall Geetin B's ame, and headed 
and signed papers in answer to questions in B's ame; tt was 
held that A had committed forgery ; bmp. v. Appasomi, 1b, db 
12 Mud. 101; approved of in bmp. v. Sushi, 1... 1S All 210, 

Jlaim.—The word claim is not limited toa claim to property, 
but is applicable to anything to which a claimant may consider 
himself entitled, Banp. v. Sushi, 1. GL. blo Al, 210; dissenting 
from a remark of Norris, db. oin fang. v. Haradhan, Lo, Re 
19 Cul, at p. 386, 

Property, -A written certiticate is property within the meaning 
of Sect. 463; Amp. v. Sosht, Toh. 15 AL 210. Tt is) not 
necessary in order to constitute forgery, that the property to be 
parted with on the strength of the forged document should be in 
existence at the time of the forgery ; Jémp. v. Sosht, ali aupra, 

Forgery of a record.— The false alteration of a police diary by a 
head constable is u forgery of a dvcumeut made by a public ser. 
vant in his public capacity : Ivy. v. dtughoo, 11 Wed, Cr. 86. It 
has, however, since been decided that Sect. 166 is uot intended 
to apply to cases where a public officer, or a person acting for a 
public olfizer, whose duty it is to make cutrics ina public Leuk, 


588 FORGERY. (cHAP. XVIII. 


knowingly makes a false entry, but to cases where a certificate on 
the document is forged by some unauthorised person with a view 
to make it appear that it was duly issued by a public officer. 
Therefore, where the accused, a servant of a public officer who 
paid him, with a view to save an estate from forfeiture, made a 
false entry in a book kept by him for the purpose of informing 
the Collector as to the rents paid into the collectorate, and of 
what estates the rent was in arrear, su that he might take steps 
to enforce payment, it was held that the accused had not com- 
mitted an offence under this section, but that detined by Sect. 192, 
ante, p. 227; In re Juggun Lal, 7 C. L. Lt. 356. 

Any person making, siguing, or attesting, a false certificate of 
a Parsi marriage is punishable under Sect. 466; Act XV of 1865, 
Sect. 12. 

Forging a valuable Security, §&e.—The forgery and intent with 
which the false document is made must be proved as before. It 
must also bo shewn that the document comes within the provisions 
of Sect. 467, 

Tho term ‘valuable security ” is detined by Sect. 30, ante, 
p. 35; and under that section it has been hel, that a settlemont 
of an account in writing, although not signedjoy any person, is a 
valuable security; Jtg.v. Kapalavaya Sarcyu, 2 Mad. H.C. 
Rep. 217. A deed of divorce 1s a valuable security; Reg. v. 
Arimoodd: Hy 1] W. R, Or, 15, 

“Will” is defined in Sect. 31, ante, p. 86. Forgery may be 
committed by tho false making of the will of a living person; RB, v. 
Murphy, 2 Bast, PoC. 9495 Rv. Sterling, 1 Leach, 99; Rov. 
Coogan, mh. 440, or of & non-existing person; Aig. v. Arery, 8.C. 
and PF. a6. So, though it be signed by the wrong Christian 
name of the person whose will it purports to be; RB. v. Mit:gerald, 
1 Leach, 20. 

A turnpke ticket is a receipt; Reg. v. Fitch, and Reg. v, 
Howley, 9 Coe'a Cr, C. 160. So is a fictitions pass-book of a 
bank ; Reg. v. Satth, 31 DL. JN. 8. MCL 104. 

The forgery of a collectorate chelluun is a forgery of a document 
coming under the provisions of this section; Jig. v. Hurish 
Chunder Bose, W. It 1864, Cr. 22. 
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Forgery with intent to injure Reputation.—A person who forged 
a draft petition, with the intention of using it as evidence, and 
which contained false statements calculated to injure the reputation 
ofa person, has been held to be guilty of this offence ; Reg, v. 
Shijait Ali, 2 Ben. L. Rep. A. Cr, 12, and 10 W. RB. Cr. 61, 

The fact that a person was acquitted of a charge of forging 
pottah A is no bar to his being tried for forging pottah B, although 
the two poftuhs were, save us regards the land tu which they 
related, identical, and notwithstanding that both were in evidenco 
on the trial for forging pottah A; Reg. v. Dwarhanath Dutt, 
2 Mad. Jur. 134; 7 We dt, Cr. 18. 

'To prepare in conjunction with others a copy of an intended 
false document, and to buy a stamped paper for the purposo of 
writing it, and to ask for information as to a fact to be inserted in 
such false document, do not amount to an attempt to commit 
forgery, but to au abetment of forgery, these all being acts done 
to facilitate the commission of the principal offence ; Rey. v. Padala 
Vinkataswamt, Io. R38 Maid. 4. 

A charge of forgery should distinctly set out the particular 
papers alleged to have been forged, by their proper description 
according to the term used in the section under which the chargo 
18 drawn ; and, if the charge be one of utterimgor possessing forg- 
ed documents, the nature of the documents uttered by, or found 
im the possession of the accused should be stated with a like 
particularity, and the intent with which the documenta were 
uttered or possessed should also be stated; Hmp. v. Abajt, I. L. 
R.15 Bom. 189. 

In the definition of forgery in Sect. 463 the Ceylon Penal Code, 
after “with intent to cause dumage or injury to the public or to 
any person,” adds “ or to the Government of Ceylon.” 


Usrxa a Fororep Docomrnr. 
Sect. 470. A lorged Document.—A false document made 
wholly or in part by forgery is designated “a forged 
document.” 


Sect. 471. L'sing « forged Document.—Whoever fraudu- 
lently or dishonestly uses as genuine any document which 
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he knows, or has reason to believe, to be a forged docu- 
ment shall be punished in the same manner as if he had 
forged such document. 

Triable by the Court of Session. A warrant should issue in the 
first instance. Police officers may not arrest without a warrant 
unless the forged document be a promissory note of the Government 
of India. Defendants are bailable, unless the forged document 
be a promissory note of the Government of India. Not compouna- 
able, Sanction is required in the same cases as tm forgery, quod 
vide. 


Charge. 
That you, the said A B, on or about the , day of ? 
at , fraudulently aud dishonestly did use as genuine a 


certain forged document purporting to be a valuable security, to 
wit, a forged bill of oxchange, &c., you, the said A B, well know- 
ing or huving reason to believe, at the time you so used it, that 
the said document was forged ; und that you have thereby 
committed an offence punishable under Sects, 467 and £71 of the 
Indian Penal Code. aud within, &c. 

Evidence. 

The forgery must first be proved. Section 470 defines what 
is a forged document. Then it must be shewn that the defendant 
used the forged document asa genuine one. The words used 
in the English statute for this offence are ‘‘offer, utter, dispose 
of, and put off.’ On these words Archbuk/ says, p. 649, 2Uth 
edition :—° To offer and to utter mean nothing more than that the 
party tendered, or attempted to pass, or make use of, the furged 
instrument, with the intent mentioned in the indictment. these 
words do uot import that the person to whom the forged instru- 
ment was tendered actually accepted it with the intention to 
retain it, or was defrauded by it. Accordingly, we find that the 
Legislature, wherever they intended that the offence should not 
be complete without an acceptance on the one part and a 
relinquishment on the other, have described the offence in words 
of adifferent appropriate meaning, such us ‘pay aud put off" (sce 
1 Bast, P. C. 179), or the like. Tho offence of uttering, which 
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is desoribed by the words ‘offer, utter dispose of, and put off,’ 
includes attempts to make use of a forged instrument, as well as 
cases where the defendant has actually succeeded in making use 
of it.”? The word “‘ use”’ is rather more extensive, if anything, in 
ita meaning, than those employed in the English statute. The 
shewing of a forged receipt to a person with whom the defendant 
is claiming credit for it, which was held to be an offering or utter- 
ing, although he refused to part with the possession of it, would be 
a using of it; Reg. v. Radford, 1 Den. C. C. 59, 1 C. and K. 707, 
So, wherea pawnbroker, upon the hearing of an application to com- 
pel him to deliver up goods which had been pledged with him (the 
money advanced, with interest, having beon repaid) produced and 
delivered to the magistrates, through the hand of his attorney, a 
forged duplicate as the genuine one, which he had given when the 
goods were pledged, and which hoe had received back when the 
money was repaid, this was held to amount to an uttering by the 
pawnbroker, Rey. v. Fitehie, 1 Dears, and B.C. C, 175. Where 
the defendant placed a forged receipt for poor-rates in tho hands 
of the prosecutor, for the purpose of inspection only, in order, by 
representing himself as a person who had paid his poor-rates, 
fraudulently to induce the prosecutor to advance money to a third 
person, for whom the defendant proposed to be a surety for its 
repayment: this was held to bean offering; Reg. v. Jun, 2 Den. 
C. UC. 475. The presentation of a forged document for registra- 
tion, and obtaining registration, is a using of that document; 
Rey, v. Azimooddven, 11 W. Cr. 15. A conditional uttering 
is as much an uttering as any other. A person presented a forg- 
ed acceptance to the manager of a bank at which he kept an 
account, saying he hoped that the bill would satisfy the bank as 
w security for the money he owed them, and the manager replied 
that that would depend on the result of inquiries, which they 
would have to make as to the acceptors; this was held to amount 
to a guilty uttering; Reg. v. Cove, 8 C. and P. 582. 

The fraudulent intent must be proved asin the case of forgery ; 
Reg. v. Jaha Bue, 8 W. BR. Cr. 81; a general intention to defraud 
without the intention of causing wrongful gain to one person, or 
wrongful loss to another would, if proved, be sufficient ; Emp. v. 
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Dhanum Kazee, I. L. R. 9 Cal. 53, and 11 C. LD. B. 169; an 
intention to defraud the party against whom the document is 
used is a necessary inference to be drawn when a forged docu- 
ment is used with a guilty knowledge; ib. Where apersou, in the 
course of an action brought against him to gain possession of a 
property, uses a forged document for the purpose of supporting 
his title, although there may be no necessity for the use of it, such 
® use is clearly fraudulent, 2b. 

It is not necessary to prove that the defendant made the false 
document, but it must be shewn that it was false to his know- 
ledge or that he had reason to believe that it was false; Reg. v. 
Hemoruldi, 9 W. R. Cr, 22; Reg. v. Bholay, 17 W. R. Cr, 32 
The knowledge that the document is forged is not ordiuarily 
capable of direct proof. It must, in all cases, be presumed by the 
court or jury from the circumstances adduced in evidence. Proof 
that the defendant has passed other forged documents of the same 
description, if proved by legtimate evidence; KR. v. Millard, R. 
and RK. 245; raises a probable presumption that he knew the note 
for the passing of which he is now indicted to be forged; ft. v. 
Wylie, IN. 2.92; Rt. v. Tattersall, ib. 93; B. v. Ball, BR. and RB. 
182; or that he had other forged notes of the same description in 
his possession ; &. v. Lough, R. and #. 120; or, as it would seem, 
even of adifferent kind; Bayley on Bulls, 450; and if, in addition 
to this, it be proved that the defendant, when he passed the notes, 
gave a fulso namo or address, or passed by different names while 
uttering different forged bills; Bayley on Bills, 449; 1t amounts 
to a violent presumption of his guilty knowledge. Where a 
prisoner, who could neither read nor write, borrowed money and 
executed a bond, and afterwards repaid the money, receiving back 
what he believed to be that bond, which he afterwards filed in 
the Small Causes Court, in a suit in which he was defendant, and 
this bond was alleged to have been forged, it was held that there 
wasno evidence of the prisoner's guilty knowledge; Reg. v. 
Bholay, 17 W. R. Cr. 32. Iu the cases of RB. v. Smith, 2 C. and 
P, 633, and &. v. Smith, 4 (. and P. 411, it was raled that if 
another uttering be made the subject of a separate indictment, it 
cannot be given in evidence to ahew a guilty knowledge. Arck- 
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bold, however, p. 651, 20th edition, says :—‘ In the case of Rey. v. 
Cadwaller Lewis, Carnarvon Sum. Ass. 1840, Lard Denman, C. J. 
said, that he could not conceive how the relevancy of the fact te 
this charge could be effected by its being the subject of another 
charge; and offered to admit the evidence, althouch tho above 
cases were cited.” Ina subsequent case; Reg. v. Acton, 1 Russ. 
407; Alderson, B., admitted such evidence; and in Juve 1867, in 
the case of Reg. v. Zeigert, 10 Cor’s Cr. C. 359, Willer, d., ngain 
admitted it. See, also, the Muidence Act, 1872, Sects. ldand ls; 
and Emp. v. Vajiram, 1.1. R. 16 Bom. 414, and the cases cited in 
the judgment of coo Je; Makin vy. A. GG. for N.S. Wales, 
[1894] A.C. 57 

A person was dees under this section with fraudulently 
using as genuine afurged document, and having beon tried by a 
jury and convicted was sevtenced by the Sessions Judge to ten 
years’ transportation, in consequence of the judge considering 
that the document was of the nature of those specified in) Sect. 
467, but on appeal to the High Court, it was held that the charge 
should have distinctly set forth the offence as that of usimy adoca- 
ment of the nature of those specified ino Sect. 167; otherwise 
under the orders of Government, there was no jurisdiction to try 
the case by 8 jury, or having tried it, there was no jurisdiction 
to pass a sentence for using such a document; Arg. v. Gangaram 
Malyi, 6 Bom. H.C. Rep. UC. 48. 

Where an accused uses as genuine, ino civil suit, a forged 
document, he should be charged under Sect. $71. and not under 
Sect.196; Emp. v. Kheradle Chunuder Mogumdar, 1.1. Ra Cal aii. 


Maxina, &c., Count rreiT SEALS, &e., FOR IF 
PURPOSE OF ORGERY. 


Sect. 472, Making, Sc., Counterfeit Seal, Sc., lo commil Forgary 
under Sect. 467.—Whoever makes or counterfeits any seal, 
plate, or other instrument for making an impression, 
intending that the same shall be used for the purpose of 
committing any forgery which would be punishable 
under Sect. 467, or with such intent has in his possession 
any such eeal, plate, or other instrument, knowing the 
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same to be counterfeit, shall be punished with trans- 
portation for life, or with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 


Sect. 478. Makiny, §., a Counterfeit Seal, sr., to commit a 
Horgery punishable ofherwise.—Whoever makes or counter- 
feits any seal, plate, or other instrument for making an 
impression, intending that the same shall be used for 
the purpose of committing any forgery which would 
be punishable under any section of this chapter other 
than Sect. 467, or with such intent has in his possession 
any such seal, plate, or other instrument, knowing the 
same to be counterfeit, shall be punished with imprison- 
ment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


Triable by the Court of Session, .t warrant should tissue in the 
first instance, Police officers may not arrest withont a warrant. 
Defendants care not hatlable, Not compoundahl., 


Krelence. 


The evideuce under these sections will be similar to that required 
in charges for making dies for coining, except that the intent with 
which they are made is differont. Counterfeit seals and forged 
documeuts were found in the prisoner’s possession, and, as he could 
ive no satisfactory explanation as to how he became possessed of 
them, it was held that it was rightly inferred that he intended to 
use them fraudulently ; Rey. v. Aistu Sounder, 2 W. be. Cr. 3. 


Where several seals of different descriptions were found in the 
possession of the accused with intent to commit forgery, it was 
held that there was a complete and separate offence under Sect. 
473 committed in respect of every seal found, and that the 
accused could be legally convicted of a separate offence in 
respect of each seal, unless it appeared that several of such seals in 
their possession were for the purpose of committing one forgery; 
Rey. v. Goluck Chunder, 13 WR. Cr. 16, 
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Posassion oF ForGED Dooumenr., 


Sect. 474. Having possession of a Forged Document, So., with 
intent to use it.— Whoever has in his possession any doou- 
ment, knowing the same to be forged, and intending that 
the same shall fraudulently or dishonestly be used as 
genuine, shall, if the document is one of the description 
mentioned in Sect. 466, be punished with imprisonment 
of either déscription for a term which may extend to 
seven years, and shall also be liable to fine; and if the 
document is one of the description mentioned in Sect. 467, 
shall be punished with transportation for life or with 
imprisonment of either description for a term which may 
extend to seven yoars, and shall also be liable to fine. 

Triable by the Court of Seesion. A warrant should isaue tn the 
first tnatanee. Police officers may not arrest without a warrant, 
Defendants are not hailable. Not compoundable. 

Evidener. 

The charge, remarks, and evidence relative to the possession of 
counterfeit coin, p. 311, are applicable to this offence. Reference 
should also be made to the foregoing remarks on forgery on 
Nect 463, and the use of forged documents. 


To support a charge under this section the prosecution must 
prove (1) that the documents, in respect of which the charge is 
brought, are forged; (2) that the accused know them to be forged ; 
(3) that he was in possession of them ; (4) that he intended that 
they should be fraudalently or dishonestly used as genuine; (f) 
that each of the documents is of the description mentioned in Sect. 
466, ante, p. 574, or Sect. 467, unte, p. 575,’ Emp. v. Abujt, I. Ly, 
R. 16 Bomb. 165. 

Where a person took a forged document into court in connec- 
tion with a case, but did not actually use it, although he intended 
‘to do so if necessary, he was held to have been rightly convicted 
under this section; Reg. v, Hatim Moonshee, 8 W. Rt. Cr. 11. 
Where counterfeit seal and forged documents were fouad in the 
prisoner's possession and he could give no satisfactory account of 
how he came into possession of them, it was held that the proper 


596 COUNTERFEITING DEVICE. (CHAP, XVIII. 


inference was that he had them in his possession with a fraudulent 
intent; Reg. v. Kisto Soonder, 2 W. R, Cr. 5. 


CounTEeRreitinG DrevicE rok AUTHENTICATION. 


Sect. 475. Counterfeiting a Device used for authenticating Doeu- 
ments descriled in Sect. 467.—Whoever counterfeits upon or 
in the substance of any material any device or mark 
used for the purpose of authenticating any document 
. described in Sect. 467, intending that such device or 
mark shall be used for the purpose of giving the appear- 
ance of authenticity to any document then forged or 
thereafter to be forged on such material, or who with 
such intent has in his possession any material upon 
or in the substance of which any such device or mark 
has been counterfeited, shall be punished with trans- 
portation for life, or with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 


Sect. 476, Counterfeiting a Device for authenticating Documents 
other than tu furcgoing.— Whoever counterfeits upon or in 
the substance of any material any device or mark used 
for the purpose of authenticating any document other 
than the documents described in Sect. 467, intending 
that such device or mark shall be used for the purpose 
of giving the appearance of authenticity to any docu- 
ment then forged or thereafter to be forged on such mate- 
rial, or who with such intent has in his possession any 
material upon or in the substance of which any such 
device or mark has been counterfeited, shall be punished 
with imprisonment of either description for aterm which 


may extend to seven years, and shall also be liable to 
fine. 


Trincle cy the Court of Session. A warrant should tissue in the 
first inatance, Pulice officers may not arreat without a warrant. 
Defendants are not luilable. Not compoundable. Sanction ig 
required in the same cases as forgery, quod vide. 


sects, 475-477 | DESTROYING 4 WILL, &c. 897 


Evidence, 


The evidence under these two sections will be similar to that 
required under charges of forgery. The cases which these two 
sections are intended to meet are those of forging water-marks 
in paper intended to be used as currency notes, and such like. 

In order to bring & case under Sect. 475, the documont the 
accused hus in his possession must have some counterfeit mark or 
device upon it, and it must be proved that the accused has the 
document in his possession for the purpose of using such device 
or mark for the purpose of giving the appearance of authenticity 
to the document and the document must be one of those mentioned 
in Sect. 467; Rey. v. Rughoonundun, 15 W. R. Cr. 19; Emp. v. 
Alaji, 1. L. R. 16 Bom. 165. 

Destroying A Wit, Xe. 


Sect. 477. Frau! ulent Destruction, §e., ofa Will, §c.—Who- 
ever fraudulently or dishonestly, or with intent to cause 
damage or injury to the public or to any person, cancels, 
destroys, or defaces, or attempts to cancel, destroy, or 
deface, or secretes, or attempts to secrete, any document 
which is or purports to be a will, or an authority to adopt 
@ son, or any valuable security, or commits mischief in 
respect to such document, shall be punished with trans- 
portation for life, or with imprisonment of either descrip- 
tion for a term which may extend to seven years, and 
shall also be liable to fine. 

Trialle by the Court of Session, A warrant should issue in the 
first instance. Police «ficers may arrest uithoul a warrant. De- 
Sendante are not Latlalle. Not cumpoundalle. 

Evidence. 

A government promissory note is a valuable security under 
this section; In re Madurai, I. I. R.12 Mad. 54. A document 
is a valuable security, although not stamped, and so not receivable 
in evidence ina civil suit; 7 Mad. H.C. Rep. App. 26; Emp. v. 
Ramasami, I. L. R. 12 Mad. 148. ‘The tearing up of a pottah in 
@ destruction of a valaable security within the meaning of this 
section; Reg. v. Nittar Mundle, 8 W. R. Or. 88. 
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The Ceylon Penal Code omits in this section the words “ or an 
authority to adopt a son ;” and after the words “ valuable security” 
inserts “‘ or any record, register book, or document kept by any 
public servant in his capacity as such, or by any person in 
pursnance of any ordinance or statute;”” and between “such” 
and ‘ document’ inserts the words “record, register or.” 


FALSIFICATION OF ACCOUNTS. 


Sect. 4774. Falsification of Accounts.—Whoever, being a 
clerk, officer or servant, or employed or acting in the 
capacity ofa clerk, officer or servant, wilfully, and with 
intent to defraud, destroys, alters, mutilates or falsifies 
any book, paper, writing, valuable security or account 
which belongs to or is in the possession of his employer, 
or has been received by him for or on behalf of his 
employer, or wilfully, and with intent to defraud, makesor 
abets the making of any false entry in, or omits or alters 
or abets the omission or alteration of any material 
particular from or in, any such book, paper, writing, 
valuable security or account, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 


“ Keplanation.—It shall be sufficient in any charge under 
this section to allege a general intent to defraud without 
naming any particular person intended to be defrauded 
or specifying any particular sum of money intended to 
be the subject of the fraud, or any particular day on 
which the offence was committed.” 

Trialle by the Court of Seaxton. A varrant should issue in the 
fovat: instance. Police officera may urrest without a warrant, 
Defendants are not bailable, Not com poundatle, 

Charge. 

That on or about the day of A B, then being 
clerk to C D, did then and whilst he was such clerk us aforesaid, 
unlawfully, wilfully and with intent to defraud, destroy, to wit, by 
burning the same, a certain book, to wit, a cash-book which 
aaid book then belonged to (or was in the possession of] the said 
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C D, his employer, and thereby committed an offence punishable 
under Sect. 477 of the Indian Penal Code, and within, &c.. 


Other charges may be added tf necessary varying the mode of 
charging the offence, or charging other separate acts, provided the 
whole number of separate acts, be not more than three. 

Evidence. 

Prove that the accused at the time he committed the alleged 
offence was clerk to C. D., or a servant or officer as alleged iu the 
charge. The proof of this fact will be the same as in cases of 
criminal breach of trast by a servant. Prove the destruction ot 
the book by the accused, or clse that he made a false entry, 
fraudulently altered one, or omitted to make one, as laid in the 
charge. It must also be proved that the entry, or alteration was 
false to the knowledge of the accused, if cither of these acta be 
charged, or that the omission was intentional and u breach of 
duty. The intent to defraud would probably be inferred if tho 
court or jury were satistied of the wilful destruction of the book 
in the one case, or of the wilful false ontry, or alteration, or omis- 
sion in tho other. The proof of other facts, however, might 
render such an inference irresistible, as that shortly before the 
alleged acts of the accused, he had been questioned by his master 
about his accounts, and that the book destroyed contained or 
ought to have contained entries of such accounts, or that the 
false entry or alteration was made to conceal some unauthorized 
wot of the accused. A person may be guilty of making a false 
eutry under this section, although he does not make such entry 
with his own hands, but fraudulently and wilfully procures it to 
be made by a third person ucting innocently and without any 
knowledge that the entry is otherwise than true; Rey. v, Buit, 
15 Coz. Cr. Ca. 064, 

This section 1s a reproduction in slightly varied phraseology 
of 38 and 39 Vict. C. 24, s. 1. 


Trape ann Prorsrery Mange, 
Usixnc Farsz Trape o: Prorerry Mark. 


Sect. 478. Trade Mark.—A mark used for denoting that 
goods are the manufacture or merchandise of a particular 
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person is called a trade mark, and for the purposes of this 
Code the expression‘ trade mark’ includes any trade 
mark which is registered in the register of trade marks 
kept under the Patents, Designs and Trade Marks Act, 1883 
[46 and 47 Vict. c. 57], and any trade mark which, either 
with or without registration, is protected by law in any 
British possession or foreign State to which the provisions 
ofthe one hundred and third section of the Patents, 
Designs and Trade Marks Act, 1883, are, under Order in 
Council, for the time being applicable. 


Sect. 479. J’roperty Marks,—A mark used for denoting 
that moveable property belongs to a particular person 
is called a property mark. 


Sect. 480. Using a fulse Trade Mark,—Whoever marks 
any goods or any case, package or other receptacle con- 
taining goods, or uses any case, package or other recep- 
tacle with any mark thereon, in a manner reasonably 
calculated to cause it to be believed that the goods so 
marked, or any goods contained in any such receptacle 
so marked, are the manufacture or merchandise of a 
person whose manufacture or merchandise they are not, 
is said to use a false trade mark. 


Sect. 481. Using « false Property Mark.—Whoever marks 
any moveable property or goods or any case, package or 
other receptacle containing moveable property or goods, 
or uses any case, package or other receptacle having any 
mark thereon, ina manner reasonably calculated to 
cause it to be believed that the property or goods so 
marked, or any property or goods contained in any 
such receptacle so marked, belong to a personto whom 
they do not belong, is said to use a false property 
mark. 

Sect. 482. Punishment for using a false Trade Mark or Property 
Mark.—Whoever uses any false trade mark or any false 

mark shall, unless he proves that he acted 
without intent to defraud, be punished with imprison- 
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ment of either description for a term which may extend 
to one year, or with fine, or with both. 

Triable by a Prestdency Magistrate, or a Magistrate of the firat or 
second class. A warrant should issue in the first instance. Police 
officers may not arrest without a warrant. Defendants are bailable. 
Not compoundable. 


Oharye. 
That you, the said A B, on or about the day of ; 
at , did use 8 certain false trade-mark, to wit, a mark 


purporting to denote that certain goods were the inanufacture of 
Bass & Son, whose manufacture they were not, in a manner reason- 
ably calculated to cause it to be believed that such goods were the 
manufacture of Bass and Son; and that you have thereby commit- 
ted an offence punishable under Nect. 482 of the Indian Penal 
Code, and within, &c. 

Evidence. 


These sections have been altered from tho form in which they 
were originally passed, by the Indian Merchandize Marks Act, 1889, 
Act IV of 1889. The definition of trado mark was formerly “a 
mark used for denoting that certain goods have been mado or 
manufactured by a particular person, or at a particular time or 
place, or that they ure of a particular quality.” 1t will be observed 
that the words in italics do not now form part of the definition of 
a trade mark, but they will be found included in the definition of 
“trade description.” Further, it will be observed that tho words 
“‘are the manufacture or merchandize of” are substituted for 
“have been made or manufactured by;” consequently, a trado mark 
does not now necessarily indicate that the goods to which it is 
affixed are manufactured by a particular person, but may also 
mean that the goods are the merchandizo ofa particular person, 
i. e., goods which he ordinarily buys or sells; but on the sale by 
a manufacturer of such goods, who is not otherwise a dealer in them, 
there is in the absence of any usage in the particular trade or as 
regards the particular goods to supply goods of other makers, 
an implied contract that the goods shall be those of the manu- 
facturer’s own make ; Johnson v. Raylion, 7 Q. B. D. 438. 

Gre 
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The clanse by which the word “trade mark” inclades trade marke 
registered under 46 and 47 Vict.,c. 57 and trade marks protected 
under Sect. 108 of that statute, is also new, and is in the same 
terms in which ‘trade mark ’”’ is defined in 50 and 51, Vict. c. 28, 
s. 8. The statute, 46 and 47 Vict. c. 57, contained no definition 
of a trade mark, but that seems to have been left, as far as the 
interpretation of that statute is concerned, to be gathered from 
decided cases. The Merchandize Marks Act, 1862, provided that 
the expression ‘‘ trade mark” should include any name, signature, 
word, letter, device, number, figure, sign, seal, stamp, diagram, 
label, ticket or other mark of any other description lawfully used 
by any person to denote any chattel, or (in Scotland) any article 
of trade, manufacture or merchandize, to be an article or thing 
of the manufacture, workmanship, production, or merchandize of 
such person, or to be an article or thing of any peculiar or 
particular description made or sold by such person; and should 
also include any name, signature, word, letter, number, figure, 
mark, or sign which in pursuance of any statute or statutes for 
the time boing in force relating to registered designs is to be 
put or placed upon or attached to any chattel or article during 
the oxistence of any copyright, or other sole right acquired 
under the provisions of any such statutes ; bat the whole of this 
Act is repealed by the Merchandize Marks Act, 1887. It will 
thus be seen that the Indian definition of trade mark includes 
trade marks as defined by common law as well as those to which 
the Merchandize Marks Act, 1887, applies, and that the term 
“trade description” imcludes s portion of the things which in 
the Merchandize Marks Act, 1862, came under the description of 
trade marks, 

The most important alteration, however, is the change in Sects. 
480 and 481, of the words “trith fhe intent of causing it to be 
belioved”’ to “‘in a manner reasonably calculated to cause it to be 
believed ” that the goods are the manufacture, merchandise or 
property of some person whose manofactare, merchandize, or 
property they are not. The result is that fraudulent intention 
is not necessary to be proved by the prosecution; bat by the 
alteration introduced into Sect. 482 the onus of proving that 
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there was no fraudulent intention is thrown upon the accused 
person ; the mere use of a false trade or property mark being 
punishable as an offence unless the accused proves that he used it 
without any fraudulent intent. The only facts for the prosecution 
to prove under Sect. 482 are that the trade or property mark 
is falae and that it was affixed by the accused, or that he used a 
case, &c., with the trade or property mark affixed to it in such a 
manner as was reasonably calculated to cause it to bo believed that 
the goods so marked or which were in the case, &c., wero the manu- 
facture, merchandize, or property of u person whose manufacture, 
merchandize, or property they were not. In his defence, tho 
accused must prove that in so doing he acted without any intent to 
defraud. Of course, the absence of the fraudulent intont may be 
proved by any facts which would negative that intent, but Sect. 8 
of the Act, which isin the following words, specifies certain faut 
which, if proved, will entitle the accused to an acquittal :— 

Where a person is accused under Section 482 of the Indian Penal 
Code of using a false trade mark or property mark or by reason of 
his having applied a marl. to any youls, property or recoptacte 
in the manner mentioned in Section 480 or Section 481 of that 
Code, as the case may Le, or under Section 6 of this Act of applying 
to goods any false trade deaeription, or unter Section 485 of the 
Indian Penal Code of making any die, plate or other instrument 
for the purpose of conuterfeiting a trade mark or property mark, 
and proves— 

(a) that sn the ordinary course of his business he is employed, 
on behalf of other persons, to apply trade marks or 
property marke, or trade desrriptions, or, ae the case 
may be, to make cies, plates or other instruments for 
making, or being used in mahing, trade marks or pros 
perty marke, and that in the case which is the subjuet 
of the charge he was so employod and was not interested 
in the goods or other thing by way of profit or commise 
sion dependent on the sale thereof, ant 

9 (b) that he took reasonable precautions against commitling the 
offence charged, and 
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(c) that he had, at the time of thé commission of the alleged. 
offence, no reason to suspect the genutnenese of the mark 
or description, and 


(d) that, on demand made by or on behalf of the prosecutor, 
he gave all the information in his power with respect to 
the persons on whose behalf the mark or description was 
upplied, 

he shall be acquitted. 

This section, however, docs not seem to provide that no other 
facts shall be sufficient to negative the intent to defraud. In 
England it has been held that, where a defendant had, in obedience 
to express directions, put up his silk in imitation of the plaintiff’s 
bundles, his execution of the order was not conclusive against him; 
Woollam v. Ratcliff, 1 H. and M. 259 ; but in India the mere fact 
of his putting the silk in such bundles would be sufficient. for the 
prosecution to prove, and the defendant would then have to prove 
his innocence under Sect. 8. So, too, iu England, where defendant 
packod inforior braudy in the plaintiff’s cases at the request of an 
agent of the plaintiff, who was seeking to entrap him, Aaltns, V. 
C., refused the injunction with costs; Hennesey v. Kennett., Sebas- 
ivan Dig. 550. Unless, however, the defendant knew he was deal- 
ing with the plaintiffs agent, it would be difficult for him to al- 
lege that he had no intention to defrand ; and he would have some 
difficulty in claiming the protection of clauses (b) and (c) of Sect. 
8. In Orr- Ewing v. Choonelall, Coryton, 150, the defendunt was 
restrained, though there was no ovidence of his having sold the 
spurious goods (which he had bought ready warked) to any bat 
the pluintiff’s agent. 

The Indian Merchandize Marks Act, 1889, Sect. 9, which will 
be foond in the Appendix, further provides for the forfeiture of 
goods to which it bas been proved that a falsc trade or property 
mark has been applied. 

Under the Customs Act, 1878, Sect. 18, 0}. (d), as amended by 
the Indian Merchandise Marks Act, 1889, goods having ap lied 
thereto » counterfeit trade mark or a falee trade description can- 
not be imported inte British India. 
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A trade or property mark is a mark used, tbat ix, already in 
use, not one that is intended to be used, and one that is nsed in 
respect of scme particular gooda or person. “The word ‘trade 
mark’ ie the designation of marks or symbols applied to a vendiblo 
commodity ;” The Leather Cloth Company (Limited) v. The Ames 
rican Leather Cloth Company (Limited), 33 L. J.N.S.Ch., p. 201: 
Singer Manufacturing Co. v. Lovug, 8 App. Ca. 15, 82 , Good fellow 
v. Prince, 35 Ch. D. 9. Inthe Leather Cloth case it is also said by 
Westbury, L.C., (p.201) “ Property in a trado mark is thet right to 
exclusive use of some mark, name, or symbol in connection with a 
particular manufacture, or vendible commodity; consequently, tho 
use of the same mark in connection with a different article is not 
an infringement of such right of property. If, therefore, the 
trado mark contains in itself aclear and distinct description of 
the commodity to which it is affixed, itis not pirated by the use 
of a mark which, although in other respects similar, docs not 
contain or give the same description, and which is impressed upon 
an article which is not of the nature or quality so desembed.” See, 
also, Hally. Barrow, 338 L. J. Ch. N.S. 207, where it is suid that 
‘the property in the trade mark conaists in the exclusive right tu 
the use of that wark as applied to some particulur manufacture,” 
This doctrine was acted ov in tho case of Maawll \. Hogg, 86 
L J. N.S. Ch. 488, where it was decided that the mere registra- 
tion of the title of a magazine, und the announcement by adver- 
tisement that such a magazine was about to appear, but not fol. 
lowed by the actual issue thereof, was not sufficient to creato uo 
property in the title; and in this caec the judgment of Wiles, J., 
in Lawson Vv. The Bank of London, 25 L, J. N.8. CU. P. 188, 18 
C. B. 84, was referred to, and the following passage quoted with 
approval: —‘‘ No action could, I apprehend, be mainteined for 
the sale of goods branded or stamped with another manufacturer's 
mark, which mark had never been put forward to the world by 
the party complaining of the misuser of it.” To entitle a trader 
to relief against an illegal use of his trade mark in the Oourt of 
Chancery, it is not necessary that the imitation should be so close 
as to deceive persons seeing the two marks side by side; but the 
degree of resemblance must be such that ordinary purchaters, 
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proceeding with ordinary caution, are likely to be misled; Seto v. 
Proverende, L. R. } Ch. 192; and the actual physical resemblance 
of the two marks is not the sole question for the Court; for if the 
plaintiff’s goods have, from his trade mark, become known in the 
market by a particular name, the adoption by the defendant 
ofa mark or name which will cause his goods to bear the same name 
in the market is as much a violation of the plaintiff’s rights as 
actual copying of his mark ; ib. ; see also the explanation to Sect. 
28 of the Penal Code, as amended by Act I of 1889. Although 
the defendant may have some title to the uso of a name or mark, 
he will not be justified in adopting it if the probable effect of his 
go doing is to lead the public to suppose that in purchasing his 
goods they are purchasing those of the plaintiff ; Scieo v. Prove- 
vende, ubi sup. ; but where a person is selling an article in his own 
name, fraud must be shewn to constitute a case for restraining 
him from so doing, on the ground that the name is one under 
which another has been selling a similar article ; therefore, where 
a father had for many years exclusively sold a sauce under the 
title of “ Burgess’s’’ sauce, a court of equity refused to restrain 
his sou from selling a similar article under that name, no fraud 
being proved ; Burgess v. Burgess, 3 De G. M. and G. 896 ; and 
22 L. J. N. &. Ch. 6735. 

In the English Merchandize Marks Act, 1862, it was provided 
that, in order to constitute a trade mark, the mark claimed mast 
be lawfully used, and a question may possibly be raised whether 
trade marks which contain false statements of a gross character 
are “lawfully used.”’? A court of equity will not protect persons 
who have been in the habit of using such trade marks by granting 
an injunction to restrain their piracy, on the ground that the 
plaintiff, to entitle himself to claim the intervention of a court of 
eqaity, must come into court with clean hands. In Flavel v. 
Harrison, 10 Hare, 467, the court refused to protect the use of the 
name ‘‘ Flavel’s Patent Kitchener,” because it was shewn to the 
court that no such article had ever been patented ; and 46 snd 47 
Viot., c. 51, s. 105, prohibits the selling of an article as ‘‘ patent” 
which has not been patented. Soin Pidding v. Howe, 8 Sim., 
477, the court refused an injunction, because false statements were 
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made as to the preparation of tea called “ Howqua’s Mixture.” 
In Edeleten v. Vick, 11 Hare, 78, and Holloway v. Holloway, 18 
Beav, 209, however, statements, though not atrictly true, were 
held, onder particular circumstances, not to disentitle the plaintiff 
te be protected by an injunction. In the Indian Penal Code, the 
words “lawfully used’’ do not occur; but the Indian Morchan- 
dize Marks Aot, 1889, includes any statement as to goods boing the 
subject of a patent in the definition of the term “trade desorip- 
tion.” Consequently, the adding of the word “patent” to the 
trade mark of an unpatented article would not amount to using a 
false trade mark but to using a false trade description. 


These sections do not include false statements as to quantity, 
quality or material, which fall under the provisions of the Act 
relating to false trade descriptions. 


That the false mark is used in a manner reasonably caloulated 
to cause it to be believed that the articles to which it is affixed 
are the manufacture, merchandize, or property of a particular 
person must be inferred from the circumstances of the case. 


If the words “ Mappin, Sheffield,’’ are stamped on the blade o 
a knife, no doubt can possibly exist that they are used in a 
manner reasonably calculated to cause it to be believed that the 
knife was manufactured by Messrs. Mappin of Sheffield. In every 
case, however, iv which the manner is not evident at first sight, 
evidence must be given to shew that the use of the mark was such 
as to cause that to be believed which was not the troth. 


The offence of using a false property mark must apply to oases 
where the moveable property to which it is affixed is enhanced in 
value by the mere fact of its belonging to a particular person, in 
consequence of which the mark of ownership partakes somewhat 
of the nature of a trade mark. 


Coonrrerkimsa Trape Mark. 

Sect. 483, Counterfeiting a Trade Mark.—Whoever coun- 
terfeits any trade or property mark used by any other 
person, shall be punished with imprisonment of either 
deocription for a term which may extend to two years, or 
with fine, or with both. 
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Sect, 484. Counterfeiting a Property Mark used by a Public 
Servant.—Whoever counterfeits any property mark used 
by a public servant, or any mark used by a public 
servant to denote that any property has been manufac- 
tured by a particular person, or at a particular time or 
place, or that the same is of a particular quality, or has 
passed through a particular office, or that it is entitled 
te any exemption, or uses as genuine any such mark, 
knowing the same to be counterfeit, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 

Offences under Sect. 488 are triable by a Presidency Magistrate, 
or a Magistrate of the first or second class; those under Sect. 484, 
by the Court of Session, a Presidency Magistrate, or a Magistrate 
of the first class, A summons should issue in the first inetance 
ander Sect. 484; and «a warrant under Sect. 488. Police officers 
may not arrest without a warrant. Defendants are bailable. Not 
compowndabdle, 


Evidence, 


The ovidence under these sections will be similar to that under 
the sections relating to forgery, and using of forged documents, 
excopt that the fraudulent intent in the counterfeiting need 
not be proved as the Indian Merchandize Marks Act, 1889, has 
struck out the words “ with intent to cause damage or injury to 
the public or any person, knowingly”? which formerly appeared 
in these sections between the words “ whoever” and “ coun- 
terfeita.” 

See the definition of counterfeiting, Sect. 28 ante, p. 38, and 
Explanation 2, added by Act I of 1889, Sect. . 


Makino Diz, &c. 

Beot. 485. Making, §c., any Die for counterfeiting any Trade 
Mark.—Whoever makes or has in his possession any die, 
plate, or other instrument for the purpose of counter- 
feiting a trade mark or property mark, or has in his 


possession a trade mark or property mark for the purpose 
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of denoting that any goods are the manufacture or 
merchandize of a person whose manufacture or mer- 
chandize they are not, or that they belong to a person 
to whom they do not belong, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


Triable by the Court of Session, a Presidency Magistrate, or a 
Magistrate of the first class. A summons should tesue én the first 
instance. Police officers may not arrest without a warrant. Defend- 
ants are bailalle. Not compoundadle. 


Evidence, 


This section originally stood as follows :—‘ Whoever makes or 
has in his possession any die, plate, or other instrument for the 
purpose of (making or) counterfeiting any public ur private property 
or trade mari: (with intent to use the same for the purpose of 
counterfeiting such mark), or has in his possession any such property 
or trade mark: (with intent that the same shall be used) for the 
purpose of denoting that any goods (or merchandize) were made or 
manufactured by any particular person or firm by thom they were not 
made (or at a time or place at which they were not made, or that 
they are of a particular quality of which thoy are not), or that they 
belong to a person to whom they do not belong,” &o. The parts 
in italics are expressed in the new section in other words, but 
without making any alteration in the meaning of those parta. 


The words within brackets have been omitted altogether, and 
the result of such omission is (1) thatthe making or possessing a 
die, plate, or other instrument for the purpose of counterfeiting 
a trade or property mark, or the possession of a trade or property 
mark for the purpose mentioned in the section is an offence irre~ 
spective of the intention to use it ; and (2), the provisions as to 
localigyrand quality marks is omitted and provided for by that 
portion of the Act which relates to trade descriptions., It might 
be argued that the words ‘for the purpose of? mean “with intent 
to,” bat the way in which they were used in the original section ip 
connection with “intent” would shew that they are equivalent 
to “anitable for,” otherwise the spirit of the section would be 

77 PC 
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different from that of all the other sections of the Indian Merchan- 
dize Marks Act, which, in the first instance, do not regard the in- 
tention of the person accused, but leave it to him to prove that 
his intention is innocent. 

The charge and evidence under this section will be similar to 
those under the section relating to the making of a die for coun- 
terfeiting coin, see p. 808, ante; and the charge should not con- 
tain any allegation as to the intention or knowledge of the 
accused. The defendant may claim an acquittal if he proves the 
facts set forth in Sect. 8 of the Indian Merchandize Marks Act, 
1889, ante, p. 603. 

Sextinc Goops with FALSE Trape Marx. 

Sect. 486. Selling Goods marked with a Counterfeit Trade 
Mari; or Property Hark.— Whoever sells, or exposes or hasin 
possession for sale or any purpose of trade or manufac- 
ture, any goods or things with a counterfeit trade mark 
or property mark affixed to or impressed upon the same 
or to or upon any case, package, or other receptacle in 
which such goods are contained, shall, unless he proves— 

(a) that, having taken all reasonable precautions 
against committing an offence against this 
section, he had at the time of the commission 
of the alleged offence no reason to suspect the 
genuineness of the mark, and 

(2) that, on demand made by or on behalf of the 
prosecutor, he gave all the information in his 
power with respect to the persons from whom 
he obtained such goods or things, or 

(c) that otherwise he had acted innocently, 

be punished with imprisonment of either description for 
a term which may extend to one year, or with fine, or 
with both. 

Triable by a Presidency Magistrate, or a Magistrate of the frst or 
second class. A stunmons should issue tn the first instance, Police 
officers may not arrest withouta warrant. Defendants are batlable. 
Not compoundabdle. 
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Charge. 
That you, the said A B, on or about the , day of 5 
at , did sell certain goods, to wit, twelve recls of cotton, 


with a counterfeit trade mark affixed to the wrapper in which such 
goods were contained, to wit, a mark purporting to indicate that 
the said goods were made by Taylor and Co., of Derby, and that 
you have thereby committed an offence punishable under Sect. 486 
of the Indian Penal Code, and witbin, &c. 


Evidence. 


This section has been altered by omitting the provisions as to 
trade descriptions, and also by leaving out all tho provisions which 
required that the selling, &c., should be with the knowledge that 
the mark on the goods sold, &c., was counterfoit. The present 
section also goes further, and makes the selling, &c,, an offence 
unless the defendant proves the facts sct forth in clauses (a), (b), 
and (c). Consequently, all that has to be proved by the prosecu- 
tion is that the mark is counterfeit, and that tho defendant sold, 
&c., the goods on which it was placed. See, also, the romarks on 
the use of a false trade mark, ante, p. 601. Any goods, &c., 
having a false trade description may be forfeited under Sect. 9 
of the Indian Merchandize Marks Act, 1889. 


MAKING AND USING & FALSE Marx. 


Sect. 487. Making a False Mark upon any Receptacle containing 
Goods.—Whoever makes any false mark upon any case, 
package or other receptacle containing goods, in a 
manner reasonably calculated to cause any publio ser- 
vant or any other person to believe that such receptacle 
contains goods which it does not contain or that it does 
not contain goods which it does contain or that the 
goods contained in such receptacle are of a nature or 
quality different from the real nature or quality thereof 
shall, unless he proves that he acted without intent to 
defraud, be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both. 
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Sect. 488. Punishment for making Use of any such False Mark. 
-—Whoever makes use of any such false mark in any 
manner prohibited by the last foregoing section shall, 
unless he proves that he acted without intent to defraud, 
be punished as if he had committed an offence against 
that section. 


Priable by the Court of Seasion, a Presidency Magistrate, or a 
Magistrate of the first or second class. A summons should issue in 
the first tnetance. Police officers may not arrest without a warrant. 
Defendants are batlable. Not compoundable. 


Ruydence, 

The offences under these sections are the same as those of coun- 
terfeiting a trade mark and using a false trade mark, wi'h this 
exception, that the mark used is neither a trade nor a property 
mark, bat one which is used simply for the purpose of conveying 
official intimation of certain facts respecting goods. 


These two sections are altored in a similar manner to all the 
proceding ones, by not requiring the prosecution to prove that the 
act of the defendant was fraudulent, and by throwing upon 
him the burden of proving that his act was not done fraudulently. 


See, also, the remarks ander the use of false trade mark, ante, 
p. 601. As to forfeiture of goods, see Sect. 9 of the Indian 
Merchandize Marks Act, 1889. 


TAMPERING with Property Marks. 


Sect. 489. Tampering with Property Afark.— Whoever re- 
moves, destroys, defaces or adds to any property mark, 
intending or knowing it to be likely that he may thereby 
cause injury to any person, shall be punished with im- 

ent of either description fora term which may 
extend to one year, or with fine, or with both. 

Triable by a Presidency Magistraie or a Magistrate of the firet or 
escond class. A summons should tesue tn the first inetance, Police 
officers may sot arrest without a warrant. Defendants are batlable. 
Not compoundable. 
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Prove the removal, destruction, or defacing of tho proporty 
mark by the defendant. Shew, also, that it was done with the 
intent to injure some person. If the mark was affixod to property 
which belonged to the defendant, the presumption in most cases 
would be that he had a right to do what he liked with his own, 
but if the property was not his own, but only in his power for a 
short time, then the presumption would be, on the contrary, that 


he had a fraudulent intention in what he was doing. 
The words “ adds to’’ aro new. 


TRADE DESCRIPTIONS. 
Act IV of 1889, Sect. 2.—Definition. 


Cl, (2) “ Trade description” means any description, statement 
or other tnudscatton, direct or indirect, — 


(a) as to the number, quantity, measure, gauge or weight of any 
goods, or 
(b) as to the place or country in which, or the time at which; 
any goods were made or produced, or 
(c) as to the mode of manufacturing or producing any goods, or 
(d) as to the material of which any goods are composed, or 
(c) as to any goods being the sulycct of an eeisting patent, 
privilege or copyright ; 
and the wse of any numeral, word or mark which according to the 
custom of the trade is commonly taken fo be an tdicatwn of any of 
the above matters shall be deemed to be a trade description within 
the meaning of this Act: 

(8) ** false trade description” means a trade description which ts 
untrue in a muterial respect as regards the goods to which st is applied, 
and includes every alteration of a trade description, whether by way 
of addition, effacement or otherwise, where that alteration makes the 
description untrue in a material respect, and the fact that a trade 
description is a trade mark: or part of a trade mark shall not prevent 
auch trade description being a false trade descriptwn within the 
meaning of this Act ; 
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(4) “‘ goods’? means anything whtch is the subject of trade or 
manufacture : and 

(5) * name” includes any abbreviation of a name. 

Section 4. Provisions supplemental to the definttion of false trade 
description.—The provistons of this Act respecting the application 
of a falee trade description to goodsor respecting goods to which a false 
trade description 1s applied, shall extend to the application to goods 
of any such numerals, words or marks, or arrangement or combina- 
tion hereofywhether including a trade mark or not, as are or is 
reasonably calculated to lead persons to believe that the goods are the 
manufacture or merchandise of some person other than the person 
whose manufacture or merchandtze they really are, and to goods 
having such numerals, words or marks, or arrangement or com- 
bination, applied thereto. 

(2) The provisions of this Act respecting the application of a false 
trade description to goods, or respecting goods to which a fulee trade 
description is applied, shall extend to the application to goods of any 
false name or initials of a person, and to goods with the false name or 
initials of a person applied, in lke manner as if such name or 
snitials were a trade description, and for the purpose of thie enactment 
the expression false name or initials means as applied to any goods 
any nume or tnitiale— 

(a) not being a trade mark, or part of a trade mark, and 

(b) being udentical weth or a colourable imitatton of, the name or 
initials of a person carrying on business in connection 
with goods of the same description, and not having 
authorized the use of such name or initials. 

(8) A trade description which denotes or implies that there are 
contained wi any goods to which tt ts applied more yards, feet or 
inches than there are contatned therein standard yards, standard 
Soet or standard inches ts a false trade description. 

Section 5. Application of trade descripttons.—(1) A person shall 
be deemed to apply a trade description to goods who— 

(a) applies ét to the goods themeeltes, or 

(b) applies it to any covering label, reel or other thing in or with 
whtch the goods are sold, or are exposed, or had in posses- 
ston for sule, or any purpose of trade or manufacture, or 
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(c) places, encloses or annewes any goods which are sold, or are 
eeposed or had in possession for sale or any purpose of 
trade or manufacture, tn, with or to any covering, label, 
reel or other thing to which a trade description has been 
applied, or 

(d) uses a trade desertption in any manner reasonably calculated 
to lead to the belief that the goods in connection with 
which it te used are designated or described by that trade 
description. 

(2) A trade description shall be deemed to be applied whether it 
ts woven, impressed or otheririse worked into or anneaed or affieed to 
the goods or any covering, label, reel or other thing. 

(3) The expression “ covering” includes any stopper, cask, bottle, 
vessel, box, cover, capsule, case, frame or wrapper, and the expresaton 
“label” includes any bani or ticket. 


Note. 


Section 2, cl. 2, is a copy of Sect. 3, cl. 1, part 2, of 50 and 31 
Viot. c. 28, except that in the definition of “ goods” the words 
“‘ or merchandize ” is omitted in the present Act after the word 
“manufacture.” The reason of the omission is not apparent, 
unless the framers of this Act considered that the word “trade” 
included “ merchandize ” which doubtless it does. Clauses (a), 
(c), (d) and (¢) will probably give but little trouble in their in- 
terpretation, but clause (4) has already given rise to many diffi- 
culties. The question to be determined is what is a statement as 
to the place or country in which goods were made or produced. 

The question as to time may be left out as it ought to give no 
difficulty, The term trade mark includes a mark indicating that 
goods are the merchandize of a particular person; consequently, 
it would seem that a trader in Bombay, having had goods made 
for him in England, would be entitled to mark those goods as his 
merchandize with his trade mark. Suppose that he choose to 
have uo other mark on them than, say, “ Smith Bombay.” Under 
ordinary circumstances, that would indicate, at any rate, that 
they had been supplied by Smith of Bombay and would be per- 


616 “TRADE DESCRIPTIONS. 


fectly legal, unless it should be held that the mark indicated that 
the goods were made by Smith iu Bombay, which would certainly 
not be the necessary inference according to well known customs 
of trade. Mach less would it seem to be illegal in cases where 
the manufacturer has put his own mark on the goods, for the 
Bombay trader has also to put his mark on them, the one being 
the manufacturer’s trade mark, the other the merchant’s. The 
only ground on which the putting the Bombay merchant’s mark 
in the form above given could be held to be illegal is that the 
necessary inference is that the mark represents that the goods 
were made in Bombay. The only prohibition against the impor- 
tation of goods bearing a mark or name which is not that of the 
actual maker is where goods, not made in the United Kingdom 
or British India, bear the mark or name ofa manufacturer, dealer 
or trader in the United Kingdom, or British India; Act IV of 
1884, Sect. 10. This would seem to support the view above 
contended for, but at the same time another difficulty may 
arise under it. Some goods are partly mado in Germany, and 
are then sent to England to be finished. When finished they 
are sent out to Bombay with no name on them, but that of the 
Bombay merchant. Does that contravene the last quoted section? 
I should think not, because, although a part of the goods is 
made in Germany, the goods as merchandize are in fact made in 
‘ England. Take, for instance, a microscope, made in England, 
bat fitted with foreign lenses. The article exported is a micro- 
scope as a whole, and that has been made in England, and the 
lenses as such are not a microscope, and do not form part of it, 
even, until the process of fitting them to it has been performed in 
England. Oonsequently, the whole process of manufacture of the 
article exported must be held to have been performed in England. 

Of course, the foregoing remarks do not apply to cases in which 
there is a false trade mark or description which is false by reason 
of ite containing a positive erroneous statement or being a 
colourable imitation of some one else's trade mark. 

On the sale of goods, by a manufacturer of such goods, who 
te not otherwise a dealer in them, there is, in the absence of any 


usage in the particular trade or as regards the particular goods to 
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supply goods of other makers, an implied contract thatthe goods 
shall be those of the manufacturer’s own make ; JoAnson v. Rayl. 
ton, 7Q. B. D. 488. 

Section 4, clauses | and 2, with its snb-clauses (a) and (b) are 
copied from clause 2 and clause 3 with its sub-cluuses (a) and (b) 
of the English Act, but clause 3 is not inthe Knglish Act, which, 
however, has to clause 2 a sub-clause (), which is in the following 
terms: ‘any name or iritials of a person which are either those 
of a fictitious person, or of some person not bond fide carrying 
on business in connexion with such goods.” Section 5 is a copy 
of Sect. 5 of the Enplish Act. 

Section 4 extends the provisions of the Act against false trade 
descriptions to marks which are not trade marke, but which per- 
form the functions of trade marks, and at the same time do not 
necessarily come Within the definition of trade descriptions. It is 
somewhat difficult to see the neceasity of this 8 ction, because the 
first clause of the definition of a trade mark ‘a mark nxed for denot- 
ing that goods are the manufacture or merchandize of a particular 
person ”? would certainly include the marks and numes mentioned in 
Sect. 4, cl. J and cl. 2 («) and (/), unless 16 18 to be held that the 
word “nsed” in the defimtion of trade muk means “has been 
accustomed to be used ” by a particul ir person, 80 18 to be recognize 
ed as the trade mark of that person. If so, Sect. 4 would refer to 
other marks and signs which would convey the same impression 
asatiade mark, but which are probably manufactured for the 
occasion in such a way as to avoid being trade marks in the 
foregoing sense of the word. This aection is necessary in the 
English Act because there is no definition of trade mark in it, and 
the offences with regard to trade marks are forgery of a trade 
mark, and falsely applying tv goods eny trade mark or any mark 
so nearly resembling a trade mark as to be calculated to deceive ; 
cousequently, the expression ‘trade mark’ applied only to » mark 
which was actually in use by some one, and therefore capable 
of being furged or imitated, whereas under the Iudiao Act, 
under Sects. 478 and 480, uvless the foregoing interpretation 
of “used” be accepted, it is evident that the false murk need not 
be a forgery or imitation of a previously existing mark so long 
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as the inference to be drawn from it as to the manufacturer or 
merchant is false. 

Under the provisions of Sect. 16 of this Act the Supreme 
Government have issued instructions which are to be observed by 
Criminal Courts in dealing with variations between a trade de- 
scription and the goods to which it is applied. These will be 
found in the appendix, 


APPLYING A FALSE TRADE DESCRIPTION. 


Section 6. Penalty for applying a false Trade Description.—If a 
person applies a fulse trade description to goods, he shall, subject to 
the provisions of this Act, and unless he proves that he acted wrthout 
intent to defraud, be punished with imprisonment for a term which 
may extend to three months or with fine which may extend to two 
hundred rupees, and in the case of a second or subsequent conviction 
with imprisonment which may extend to one year, or with fine, or 
with both. 

Triahle by the High Court, or any Court constituted under the 
Criminal Procedure Code, but tn the case of a second charge being 
male ayainal a person previously convicted under this section, no 
Mayistrate of the third class can take cognizance of the offence. A 
summona should issue in the first instance. Police officers may not 
arrest uitthowt «a warrant. Defendants are batlable. Not 
compoundable. 


Evidence. 

All that the prosecution has to prove is that the defendant has 
applied a trade description to certain goods, and that the trade 
description so applied is false as defined in Sect. 2, cl. (3), of the 
Act, ante, p. 618. What is an application of the description is 
defined in Sect. 5, antée, p. 614. On proof of this the defendant 
must be convicted, unless he can prove that he acted withont intent 
to defraud, see ante, p. 608. The respondents, who were manu- 
facturers of gunpowder iu England, entered into a contract with 
the Enzlish Government to supply powder. Owing to an acci- 
dent they were unable to manufacture the powder themselves, and 
in order to carry out their contract they bought German powder, 
of a quality eqaal to that of their owa manufacture, put it into 
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barrels supplied by Government, and put labels upon the barrels 
containing their own name, and a description applicable to the 
powder of their own manufacture which they would have deli- 
vered if they had not been prevented by theaccident, but without 
any indication that the powder was of German manufacture. Held, 
that the respondents were guilty of the offence of applying a false 
trade description to goods, and that they had acted with intent to 
defraud; Starey v. The Chilworth Gunpowder Co,, 24 Q. B.D. 0. 
A person delivered casks of beer and left with them an invoice 
describ ng them as barrels. The delivery of such an invoice 
might auount to the application of the trade description of bar- 
rels to such casks, although the invoice was not physically 
attached tothe casks, or any of thom, Budd v. Lucas (1691), 
1 Q. B. 408. 

Fraud under the Merchandise Marks Act 13 not used in the 
sense of putting off a bad article on a customer as a good one, but 
the putting off on u purchaser of an article different from that 
which he intends to purchase, and believes that he 18 purchasing ; 
Starey v The Chilworth Gunpowder Co, 24Q. B D. 90. 

If he proves the facts set forth in Sect. 8 anée, p. 603, he will 
be entitled to au acquittal. Under Sect. 9 of the Act, wide 
Appendix, goods bearing a false trade description may be 
forfeited. 

Seung, &c., Goons searina A Fatst Teape Description, 

Section 7, Penalty for selling (tools to whicha false Trade 
Description is applicd.—If a person sells, or rxposes, or has sn 
possesmon for sale or any purpore of trace or manufacture any goods 
or thmgs to which a false trade description te applied he shall, 
unless he proves— 

(a) that, having taken all reasonable precautions ayainst com- 
mitting an offence ugasmat this section, he had at the time 
of the commission of the alleged offence no reason to 
suspect the genuineness of the trade deacription, and 

(b) that, on demand made by or on behalf of the prosecutor, 
he gave all the information in his power with respect to 
the persons from whom he obtained such goods or things or 


620 SELLING GOODS WITH A FALGE TRADE DESCRIPTION. 


(¢) that otherwise he had acted innocently, 


be punished with imprisonment for a term which may extend to three 
months or with fine which may eziend to two hundred rupees, and tr 
case of a second or stibseyuent conviction with imprisonment whtch 
may extend to one year, or with fine, or with both. 


Triable by the High Court, or any court constituted under the 
Criminal Procedure Code, but, in the case of a second charge being 
made against a person previously convicted under this section, no 
Magistrate of the third class can tale cognizance of the offence. A 
swmmons should ixeue in the first instance. Pulice officers may not 
arrest without a warrant. Defendants are bailable. Not com- 
poundable. 


Evidence. 


Prove the sale, exposure for sale, or possession for sale, or for 
any purpose of trade or manufacture, and that the goods or things 
bore a false trade description. On such proof the defendant will 
then be bound to prove the circumstances mentioned in clauses 
(a), (b) and (c) if he wishes to avoid a conviction. 


The appellant, a mineral water manufacturer, was possessed for 
the purposes of his trade of glass bottles, on which were moulded 
his name aud address, ‘“T. Wood, 430, Hackney Road.” A con- 
siderable number of his bottles so moulded found their way into 
the possession of the respondent, who was also a manufacturer of 
mineral waters. The respondent caused such bottles to be filled 
with mineral water of his own manufacture, and issued them so 
filled to his customer; but betore issuing them, he caused a puper 
label bearing his own name and address to be affixed to the bot- 
tom of each bottle, and the delivery of such bottles to his castom- 
ers was io every case accompinied by an invoice in the following 
terms, “Received from I’. Burgess, Mineral Water Mauufacturer.” 
He had no authority from the appellant to use bottles bearing 
the appellant's name, On the loth of January, 1839, there were 
fouud in the respondent's van, in the course of sale aud delivery 
to the respondent's customers, certain of the appellant’s bottles 
moulded, filled, and labelled as aforesaid. The respondent was 
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thereupon sammoned for having in his possession for sale goods 
to which a false trade description, namely, the false namo of T. 
Wood, was applied. 

The magistrate found as a fact that the name T. Wood was 
applied as a trade «description to the contents of the bottles ; but 
he also found that the respondent had no intention to defraud hia 
customers by representing his mineral waters to be of the appel- 
lant’s manufactur and dismissed the summons. Lord Coleridge, 
C.J.,and Mathew, J. however, held that the magistrate was wrong 
in dismissing the summons as an intent to detraud tho purchaser 
was not a necessary ingredient in the offence charged; Wood v. 
Burgess, 24 Q. B. D. 162. 

Under Sect. 9 gouds or things bearing # false trade description 
will be liable to forfeiture. 
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(¢) that otherwise he had acted innocently, 


be punished with imprisonment for a term which may extend to three 
months or with fine which may exlend to two hundred rupees, and in 
case of a second or stibseyuent conviction with imprisonment which 
may extend to one year, or with fine, or with both. 


Triable by the High Court, or any court constituted under the 
Criminal Procedure Code, but, in the case of a second charge being 
made against a person previously convicted under this section, no 
Magistrate of the third clase can tate cognizance of the offence. A 
summons should issue in the first instance. Pulice officers may not 
arrest without a warrant. Defendants are barlable. Not com- 
poundabie. 


Evidenct. 


Prove the sale, exposure for sale, or possession for sale, or for 
any purpose of trade or manufacture, and that the goods or things 
bore a false trade description. On such proof the defendant will 
then be bound to prove the circumstances mentioned in clauses 
(a), (b) and (c) if he wishes to avoid a conviction. 


The appellant, a mineral water manufacturer, was possessed for 
the purposes of his trade of glays bottles, on which were moulded 
his name and address, “T. Wood, 430, Hackney Road.” A con- 
siderable number of his bottles so moulded found their way into 
the possession of the respondent, who was also a manufacturer of 
thineral waters. The respondent caused such bottles to be filled 
with mineral water of his own manufacture, and issued them so 
filled to his customer; but betore issuing them, he cansed a paper 
label bearing his own name and address to be affixed to the bot- 
tom of each bottle, and tho delivery of such bottles to his castom- 
ers was io every case accompinied by an invoice in the following 
terms, “Reoeived from ‘I’. Burgess, Mineral Water Manufacturer.” 
Be bad no authority from the appellant to use bottles bearing 
the appellant’s name. On the loth of January, 18¥¥, there were 
fouud in the reapondent’s van, in the course of sale aud delivery 
to the respondent's customers, certain of the appellant’s bottles 
moulded, filled, and labelled as aforesaid. The respondent was 
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thereupon summoned for having in his possession for sale goods 
to which a false trade description, namely, the false name of T. 
Wood, was applied. 

The magistrate found as a fact that the name T. Wood was 
applied as a trade description to the contents of the bottles ; but 
he also found that the respondent had no intention to defraud his 
customers by representing his mineral waters to be of the appel- 
lant’s manufactur and dismssed the summons. Lord Coleridge, 
C.J.,and Matheu, J. however, held that the magistrate was wrong 
in dismissing the summous as an intent to detiaud tho purchaser 
was pot a necessary ingredient in the offenco charged; IWovod v. 
Burgess, 24 Q. B. D. 162. 


Under Sect. 9 goods or things bearing a false trade description 
will be liable to fo: feiture. 


622 BREACH OF CONTRACT ON A JOURNEY. (CHAP. xIx, 


CHAPTER XIX. 
CriminaL Beeaca or Conteacts oF SERVICE. 


In the repoit of the Indian Law Commissioners, the following 
remarks upon this chapter are found:—‘ We agree with the great 
body of jurists in thinking that, in general, a mere breach of con- 
tract ought not to be an offence, but only the subject of a civil 
action. ‘'o this general rule there are, however, some exceptions. 
Some breaches of contract are very likely to cause evil such as no 
damages, or only very high damages, can repair, and are also very 
likely to be committed by persons from whom it is exceedingly 
improbable that any damages can be obtained. Such breaches of 
contract are, we conceive, proper subjects for penal legislation. 
In England, where the roads are secure, where the means of con- 
veyance can easily be obtuined, and damages sufficient to compen- 
sate for any inconvenience or expense which nay have been suffered 
can ensily be recovered, it would be unnecessary to provide a 
punishment for such breaches of contract as are made punishable 
by the 490th Section. But the mode of performing journeys aud 
the state of suciety in India, are widely different. It is often neces- 
sary for travellers of the upper cla-ses, even for English ladies, 
ignorant pcrhaps of the native languages, and with young children 
at their breast, to perform journeys of many miles over uninhabited 
wastes, and through jungles in which it is dangerous to linger for 
a moment, in palanquins, borne by persons of the lowest class. If, 
as sometimes hnppeus, those persons should, in a solitary place, 
set down the palanquin and run away, it 1s difficult to conceive a 
more distressing situation thin that in which their employer would 
be left. None but very high damages would be any reparation 
for such a wrong. But theclass of pouple by whom alone sacha 
wrong is at all likely to be committed can pay no damages, The 
whole property of the delinquents would probably not cover the 
expense of prosecuting them civilly. It, therefore, appears to us 
that breaches of contract of this description may, with strict 
propriety, be treated as crimes.” 
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Breach or Contract on a Journey, 

Seot. 490. Breach of Contruct of Service during a Journey, 
— Whoever, being bound by a lawful contract to render 
his personal service in conveying or conducting sny 
person or any property from one place to another place, 
or to act as servant to any person during a voyage or 
journey, or to guard any person or property during a 
voyage or journey, voluntarily omits to do so, except in 
the case of illness or ill-treatment, shall be punished 
with imprisonment of either description for a term which 
may extend to one month, or with fine which may extend 
to one hundred Rupees, or with both. 

Illustrations. 

(a2) A, a palanquin-bearer, being bound by legal 
contract to carry Z from one place to another, 
runs away in the riddle of the stage. A has 
committed the offence defined in this section, 

(6) A, acoolie, being bound by lawful contract to 
carry 2Z’s baggage from one place to another, 
throws the baggage away. A hes committed 
the offence defined in this section. 

(c) A, a proprietor of bullocks, being bound by legal 
contract to convey goods on his Lullooks 
from one placeto another, illegally omits to 
doso. A has committed the offence defined 
in this section. 

id) A by unlawful means compels B, a coolie, to carry 
his baggage. B, in the course of the journey, 
puts down the baggage and runs away. Here 
as B was not lawfully bound to carry the bag- 
gage, has not committed any offence. 

Eeplanatwn.— It is not necessary to this offence that the 
contract should be made with the person tor whom the 
service is to be performed. It is sufficient ifthe contract 
is made with any person, either expiessly or impliediy, 
by the person who is to perform the service. 
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TUustratton. 


A contracts with a Dak Company to drive their car- 
riage fora month. B employs the Dak Com- 
pany to convey him on a journey, and during 
the month the Company supplies B with a car- 
riage which is driven by A. A in the course 
of the journey voluntarily leaves the carriage. 
Here although A did not contract with B, A is 
guilty of an offence under this section. 

Triahle by a Presidency Magistrate or a Mugistrate of the tire! 
or second claas. A summons should issue in the first instance. Police 
officers may not arrest without a warrant. Defendants are bailadle. 
Compoundalle. Prosecution must Le by a person aggrieved by the 
offence; Cr. P. C, 1882, Sect. 198. 

Evidence. 

Under all there sections there must be proof of a lawful contract 
as alleged in the charge. It is not necessiry that every term of 
the contract should have been expressly agreed upon for the law 
will imply that the ordimary incidents of well-known classes of 
service were included when the general contract for that particu- 
lar class of service was made; but there must be enough of the 
coutract proved tv allow the court to draw the necessary infer- 
ences of fact. The contract must also be lawful, that 1s, for a law- 
ful object. Thus, a contract to convey stolen or smuggled goods 
from one place to another would not be lawful, and a person who 
made such a contract could not be punished under this section if 
he broke his contract in the middle of the journey. So, too, see- 
ing that every contract imports a consideration, it is necessary that 
the consideration should be a good consideration, that is, a lawful 
one, which the law does not prohibit, but the courts will not enter 
into the sufficiency of the consideration, as that is a matter en- 
tirely to be determined between the employer and the employed ; 
in fact, it is very probuble that the court would only look to the 
voluntary engag-ment of the servant and the trust reposed in him 
by the master consequent thereupon, as that would be a sufficient 
contract (see Chitty on Contracts, 12th edition. p 30) and not go 
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into the question of consideration, except for the purpose of seeing 
that it was not an unlawful one, There is no illustration append- 
ed to these sections of what a lawful contract is, and the only 
reference made to the lawfulness or unlawfulness of a contract is 
in [Uustration (d) to Sect. 490, which isa case in which there 
was no contract at all in existence. The contract must be ono to 
take a particular person or load of goods from one specified place 
to another, not to sro from one place to another, in order at the 
latter to give the use of a cart at a specified rate of remuneration for 
a particular purpose, and a breach of the latter form of contract 
by not going to the place where the cart is to be omployed does 
not fall under this section; [nro Keshav, B, R. 29th September 1887. 
A contract having been proved, the next thing is to shew a 
breach thercof, 7. ¢., that the defendant voluntarily omitted to per- 
form it. This may be either by an actual refusal in words, or by 
his absenting himself when required to carry out the contract. 
Except in one case, the time of the act constituting the breach is 
unimportant so long as it 1s after the making of the contract. 
It is immaterial whether the breach be by a non-commencement 
of the contract or by a cessation of it. It is equally a breach 
whether, having made a contract, the contractor does not como 
at the time specified to commence his work, or, having commenced 
it, hoe leaves off in the middle. Tho oxception is whero no con- 
sideration is to pass from the employer to the employed, and there 
the work must havo commenced : the employer mast have actually 
reposed trust in the servant by committing to his care his own 
property or person, or the person whom tho servant is to take 
charge of. “An action will not lie for not doing a thing where 
there is no consideration, such as reward, to uphold a promise to 
do it; yet, where thero isa delivery of goods and chattels or 
moneys to person who undertakes to do something respuctiny 
them even without any reward for his trouble, an action will lie on 
this bailment if there be a neglect in the management, by which 
the goods are spoiled or thelike”’; Chitty on Contracts, 12th Edition, 
p. 80; see, also, Wheatly v. Low, Cro. Jac. 667 ; Shilliheer v. Glyn, 
2 M. and W. 143; and Coggs v. Bernard, 2 Lord Raym, 900 ; and 
the notes thereto in the first volume of Smith's Leading Causes. 
Were 
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If the omission on the part of the servant to carry out his cone 
tract arose from an accident, or superior force, or mistake, or the 
fraud of a person other than himeelf, it would not be voluntary, 
and he would be relieved from criminal responsibility. In Sect. 
492 the words “‘or without reasonable cause” are introduced. 
Doubtless this arose from the fact that the urgency was greater 
under this section, and, therefore, no chance should be allowed 
to the servant to manufacture a ‘reasonable cause.” A servant 
who, having made s contract to serve during a voyage, refused to 
go on board ship during a hurricane, his master being desirous 
of going, or one who refused to pass through or remain a reason- 
able time in a district where cholera was raging, would be liable, 

If, however, the master knew of the latter fact before he made 
the contract, and concealed it from the servant, it is a great 
question whether the contract would not be entirely vitiated, and 
the servant be at liberty to go wherever he liked. A question 
might also arise, whether a servant would be liable who ran away 
on & journey on the approach of a tiger, unless the contract was 
expressly to guard as well as conduct, for self-preservation is the 
first law of nature; and besides, the fact of a servant standing 
his ground might result in his being killed, and thus his master 
might be permanently, instead of temporarily, deprived of his 
services. There could be no conviction under this or the follow- 
ing sections, if the defendant left his service under a bond fide 
belief that the law allowed him to do sv; but then it must be 
most distinctly shewn that the omission was in pursuance of his 
supposed right, and not merely that he might possibly have acted 
under such a belief; Wallet? v. Boote, 30 L. J. N.S. M. C. 6. 

The words ‘during a voyage or journey” apply to the whole 
section ; therefore, a breach of contract to carry indigo from the 
field to the vats is not punishable under this section; In re Nawa 
Tewaree, 6 W. R. Or. 80. In conformity with this decision the 
High Court at Calcutta have further ruled, that these words limit 
the offences created by this section to those committed against 
travellers, They, therefore, held, that a contract to convey the 
complainant’s coal from one named place to another, and also for 
two years to convey his coal yenerally from whence he pleased to 
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where he pleased, the carter not agreeing to convey, but to 
“ cause” it to be conveyed, did not come within the section ; Sage 
v. Nirunjun Chaterjee,9 W.R. Cr. 12. The same principle was 
applied to a contract for the conveyance of paddy on the 
accused's boat; Emp. v. Vithu Govind, B. R. 16th June 1892. Nor 
does it apply to servants hired by the month, aud under a 
continuing implied contract to serve until the engagement is 
terminated by a month’s notice; Wesr’s Crim. BR. 388. 

The contract has been held in Unirin v. Clarke, 1 1. BR. Q. B. 
417, not to be terminated by conviction and punishment; but the 
contrary, however, appears to have been ruled in Bengal; 2 R, 
J. and P, 24. 

Bgeacu oF CoNTRACT TO ATTEND ON Hrpiess Peksons. 

Sect. 491. Breach of Contract to attend on Helpless Persona.— 
Whoever, being bound by a lawful contract to attend on 
or to supply the wants of any person who, by reason of 
youth, or of unsoundness of mind, or of a disease, or of 
bodily infirmity, is helpless, or incapable of providing for 
his own safety or of supplying his own wants, voluntari- 
ly omits to do so, shall be punished with imprisonment 
of either description for a term which may extend to 
three months or with fine which may extend to two hun- 
dred Rupees, or with both. 

Triable by a Presidency Magistrate, or a Magtstrate of the first 
or second class, A summons should issue in the first instance. 
Police officers may not arrest without a warrant. Defendants are 
bailable. Compoundable, Prosecution ua under Sect. 490 muat be 
by person aggrieved. 

Evidence. 

The evidence under this section will be the same as that under 
the foregoing one, with the same exception that the terms of the 
contract will be slightly varied. There are, however, uo excep- 
tions to the duty cast upon the servant of falfilling bis contract. 

While that is in furce and the servant is physically able to per- 
form it, it is iucumbent on him to do so; and this severity, it 
will be seen, is absolutely necessary, if the character and con- 
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dition of those intrusted to him is taken into consideration. Ifa 
servant is ill, and from that cause is unable to fulfil his contract, 
his omission is not voluntary, and he is, therefore, in that case 
not liable under the present section. 

A contract to serve as an ordinary cook is not a contract to 
attend on or supply the wants of a helpless person ; consequently, 
if a cook Jeaves his service without warning or permission he can- 
not be convicted under this section, although, at the time of leav- 


ing, his employer is ill and unable to supply his own wants; Emp 
v. Solomon, B. B. 8th December 1887. 


Breach oF ContRACT TO SERVE AT A Distant Prace. 

Sect. 492. Breach of Contract to serve at a Distant Place. — 
Whoever, being bound by a lawful contract in writing 
to work for another person as an artificer, workman, or 
labourer, for a period of not more than three years, at 
any place within British India, to which by virtue of 
the contract he has been, or is to be, conveyed at the ex- 
pense ofsuch other, voluntarily deserts the serviceof that 
other during the continuance of his contract or with- 
out reasonable cause refuses to perform the service 
which he has coutracted to perform, such service being 
reasonable and proper service, shall be punished with 
imprisonment of either description for a term not exceed- 
ing one month, or with fine not exceeding double the 
amount of such expense, or with both, unless the em- 
ployer has ill-treated him or neglected to perform the 
contract on his part. 

Triable by a Presidency Magistrate, ora Magistrate of the first 
or second class, A summons should issue in the first instance. Police 
officers may not arrest without a warrant. Defendants are baslable. 
Compoundable, Prosecution as under Sect. 490 must be by person 
aggrieved. 

Evidence. 

A lawfal contract in writing must be proved between the 
defendant and sume other person, to work for that other person as 
an artificer, workman, or labourer; and this contract must be 
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lawful both at the place it is entercd into, and lawfal in India, 
the place where the punishment for its breach is sought to be 
enforced. The contract may be entered into at any place. 

The word ‘“‘ workman,” or “labourer,” has received a con- 
atruction in the case of Riley v. Ward, 2 Hach. 59;18 L. J. N.S, 
Ee. 120, where Parke, B., says that these words are “ apphcablo 
to those persons only who strictly contract as lahourere—that is, 
to such as enter into a contract to employ their persunal services , 
and to receive payment for that in wages’; 2Mech. p. 68. Iu this 
case, @ person who took a contract to cxecute a certain cutting 
on a railway, ata certain sum per cubic yard, and omployed 
several men under him to assist in dving the work, was held not 
to be a workman or labourer, although he did a portion of the 
work himself. This was upheld in tho case of Sharman v. Sanders, 
92 TD. J. N. 8. C. 2. 87,13 C. B. 176, where it was held that a 
man who contracted to luad ironstone at so much a ton, but did 
not stipulate for his own personal labour, although he did, from 
time to time, work with the men he omployed under him, was 
not an artificur. In thut case, p, 89, Jervis, U. J., said :—“ An 
artificer must be a person who 18 to have the personal perform. 
ance of some work for which he is to be paid wages, and this 
must be with reference to the original contract or obligation.” 
These two cases in the Exchequer and Common Pleas wero followed 
by one in the Queen’s Bench, Bowers v. Lovekin, 25 Li, J. N.S. Q. B. 
371,6 E. & B. 584, where butty colliers engaged to get coal from 
& mine at so much a yard or ton, and bound to work personally 
in the mine, were held to be artificers, although they might 
employ other men under them. These were all upheld in tho Ex- 
chequer Chamber, iu the case of Ingram v. Barnen, 26 L. J. N. 
8. Q. B. 319, 7 E. & B. 115, where tho court held that the plaintiff, 
a man who entered into a contract to make bricks on the following 
terms, was not an artificer: The owner of the brick-field was to 
find clay and all materials, the plaintiff to find all the Jabour ; 
the plaintiff was to make as many bricks as the other sbould 
require for the sum of 10s. 6d. per thousand, but he did not bind 
himself to work personally. Under the contract the plaintiff did 
part of the work himself, and employed others to do the rest. 
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A contract for the hire of carts is not a contract for the employ- 
ment of an artificer, workman, or labourer; In re Keshav, B. R. 
29th September 1887. On this point see also the notes to Act 
XIII. of 1859, Sect. 1, post, p. 682. 


The contract must not be for a longer term than three years, 
and must be to work at some place in British India. There is no 
restriction as to the place where the contract is to be made ; there- 
fore, persons in England, or elsewhere out of India, contracting 
to work in India, will be liable under this section, if they break 
their contract after they have arrived in India and during the 
continuance of the contract. 


It must further be shewn, and this will in general appear upon 
the face of the contract, that the employer has paid, or is to pay, 
the cost of conveying the workman to the place where the work 
is to be done. Ifhe has paid that cost, the amount should be 
proved in evidence, to enable the court to inflict the proper fine. 


It may be noted here, that the word “ expense,’’ which occurs 
twice in this section, has not the same extent of meaning in both 
cases. When it is first used, it is evident that it refers either to 
what has been paid by tho master, or to what may have to be paid 
by him, and simply means, that part of the agreement is to be 
that the master shall take the workman to the place where the work 
is to be performed free of all cost to the latter. In the second 
place, it means the amount actually expended by the employer 
for the purpose of providing conveyance for the servant, and can 
only be ascertained when the servant has actually been carried to 
the scene of his labour at the cost of his master, or the master has 
iu advance engaged a passage for him, and paid or rendered him- 
self liable for the cost of conveyance. If the servant voluntarily 
deserts the service, before he starts for, or refuses to go to, the 
place whither he has engaged to proceed, fine cannot be inflicted 
asa punishment, but only imprisonment, unless the master cau 
prove that he has been put to any expense in the way mentioned 
in the latter part of the last sentence, The fine is intended as an 
alternative, or increased punishment, in cases where there is not 
gnly desertion or refasal, but where that is aggravated by the 
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fact that the defendant has caused the prosecutor tooxpend a large 
sum of money upon him without getting the return for which he 
stipulated. 

The act or omission constituting the offence must be proved 
to have taken place after the time when the agrecment was to 
come into operation, and before the time when it was to terminate, 
either originally, or by virtue of any extension contemplated in 
the agreement. A person who deserts tho servico through illnoss, 
which prevents him from atteuding to it, or through some vte 
major which keeps him away, does not desert voluntarily. What 
is reasonable cause for a refusal to perform tho service which has 
been contracted for must depend entirely upon the circumstances 
of each case, though the sectiun specifically names two causes— 
ill-treatment, and neglect on the part of the master to porform 
his part of the contract. 

Whether the service required is reasonable and proper service 
must also be determined greatly from the contract, though it 
would appear from the words of the section that, if a man were to 
coutract to perform unreasonable and improper service, he vould 
not be punished for refusing to perform it, if ho afterwards 
repented of his contract, and said he would not go on with it, 
But what would amount to such unreasonable und improper 
service remains to be scen. 

Emigrants refusing to embark after contract duly made aro 
punishable under this section; Mad. Act V. of 1866, Sect, 12; 
Act VIT. of 1871, Sect. 45; Act IL, of 1876, Sect. 40, 

ACT No, XIII. OF 1859. 
An Act tu provide for the punishment of breaches of contract by 
Artificers, Workmen, and Lubourers in certain cases. 

Preamble.— Whereas much loxs and inconvenience are sustained by 
manufacturers, tradesmen, und others in the several Presidency 
towns of Caleutta, Madras, and Bombay, and in other pluces, from 
fraudulent breach of contract on the part of artificers, workmen, and 
labourers who have received money in advance on account of work 
which they have contracted to perform ; and whereas the remedy by 
suit in the Civil Courts for the recovery of damages is wholly 
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inauficient, and tt is just and proper that persons gutlty of such 
fraudulent breach of contract should be subject to punishment ; 
at 18 enacted as follows :— 


Section 1. If aworkman neglect to perform work, on account of 
which he has recetved an advance of money, complaint may be made 
to the Magistrate.— When any artificer, workman, or labourer shall 
have received from any master or employer, resident or carrying on 
business in any Presidency town, or from any person acting on be- 
half of such master or employer, an advance of money on account of 
any work which he shall have contracted to perform, or to get per- 
formed by any other artificers, workmen, or labourers, tf such arti- 
ficers, workmen, or labourers shall wilfully and without lawful or 
reasonable eacuse neglect, or refuse to perform, or get performed such 
work, according to the terms of his contract, such master, or em- 
ployer,or any such person as aforesaid, may complain toa Magistrate 
of police, and the Magistrate shall thereupon issue a summons or a 
warrant, as he shall think proper, for bringing before him such 
artificer, workman or labourer, and shall hear and determine the case. 

Notes. 

The Act for the Limitation of Suits does not apply to applica- 
tions undor this Act ; In ve Kittu, J. L, R, 11 Aad, 882; Emp. 
v. Konda, I, L. 8.16 Mad, 347. 

This Act does not apply if the work isto be performed in 
foreign territory ; Gregory v. Vadukast, I. E.R. 10 Mad. 21. 

As to who is a workman, artificer, or labourer, see the notes to 
Sect. 492 of the Penal Code, anée, p. 628. 

A contract to supply labourers and to get labour performed falls 
within this Act, although the nature and extent of the work are 
not clearly defined ; Rowson v, Hanama, I. L. R. 1 Mad. 280. 
A contract, in consideration of an advanco of money, to supply 
labourers to du certain work on an estate falls within the scope of 
this Act, and the fact that such contract contains covenants to 
pay penalties in default of supplying the labourers, and to repay 
theadvance, if necessary, by personal labour for five years, does 
not take the contract out of the operation of this Act, so as to make 
illegal an order directing the contractor to be imprisoned for 
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failure to comply with an order directing him to repay the 
advance; Ramasami v. Kandasami, [. L. kt. 8 Mad. 879. It has, 
however, been held, that a person who 1s a contractor, or sube 
contractor, and engages to get work done, but does not engage 
to work himself, 1s not a workman, artificer or labourer; Gilby v. 
Subbu Pilla, I. L R.7 Mad. 100; In re Baldhrishna Shaligrom, 
I. L R.10 Bom. 96. These two latter decisions do not seem te 
be in accord with those in Rowson v. Hanuma and Ramasame vy. 
Kandusams, 1 neither of which does it appear that the contractor, 
if the contract was carmed out, was to do any work himself, but 
was only to get others to do certain work. In the two later 
Madras cases no reference is made to what the court there had 
previously decided, and the Bombay case 18 decided entirely 
on the authority of the case in J. L. R.7 Mad. The Act only 
apples to artificers, workmen, or labourers, and, in order to 
bring the case under the Act, it must be estabhahed that the 
accused belongs to one of those classes. The difficulty is to 
determine when a contractor 1s alsv an artificer, workman, or 
labourer, because it does not follow that, having once come 
under one of those classes, he always remains there. On the 
whole, 1t would seem that the decasion in J. L. R. 7 Mad., 
followed in J. L. R. 10 Bum., 18 more conformable to reason 
than the decision in the other two cases, because a man, who 
collects a gang of coolies, eaperintends their work rather 
than works with them. If, however, he was himself to work, 
he would also be a labourer, and myht be responsible criminally 
for non-performance of so much of the work as he had to do 
personnally. In the case of Caluram v. Chengappa, f. L. BR. 
18 Mad, 351, the court held that personal labour was neccssary 
to bring an accused under this section. 

A lubuurer agreed tu serve the prosecutor in consideration of 
mouey due from him on account of previous debts, He served for 
three months only, and then quitted service. The High Cuurt 
held that he was nut hable to be dealt with ernmiually, the breach 
of contract not being frauduleut within the meauiug of this Act, 
and no money 1n advance having been received ; Hag. v. Jethya, 
salad Vestya, 9 Bom, H.U. 2.171; Emp. v, Rajab, I. L, B36 

00 ec 
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Bom. 868. A breach of contract to supply wood, although an 
advance be made, does not fall within the purview of this. Act; 
Upper Assam Tea Co. v. Thopoor, 4B. L. BR. App.1. This Act 
does not apply to contracts for cidkri (domestic or personal 
service); In re Domestic Servants, 3 B. L. R. A. Cr, J. 82, 
nor does it apply where an advance has not only been worked 
off by a labourer, but there is an actual balance due to him; Tara 
Doss 9. Bhaloo Sheik, 8 W. BR. Cr. 69. This last case has been 
dissented from in Emp. v. Inderjit, I. L. R.11 All. 262; where it 
was held that the use of the word “‘ frauduleat” in the preamble 
does not limit the provisions of the subseqnent sections, and any 
refasal to work which is wilful, and without lawful or reasunable 
excuse, will fall withiu the provisions of this section, although at 
the time of the refusal money might be due to the workman, 
Emp. v. Rajah, ubt supra. 

Where a I:bourer received an advance of Rs. 95 from a culti- 
vator in the Wynaad, and bound himself to work for the culti- 
vator till repayment, it was ruled by the High Court, on breach 
by labourer and complaint from cultivator, that the contract was 
not within the Act. This was a reference to the High Court by 
a district magistrate of an order by a subordinate magistrate 
directing the labourer to perform the work according to the terms 
of his contract. The order was referred as illegal, on the grounds 
that it sanctioned a epecies of slavery; and the High Court, in 
making the above-mentioned ruling, said:—‘ A construction of 
the Act must not be adopted which would enforce a contract in 
the violation of aluw ofa more stringent character’’; 7 Vad. 
H.C. R, App., p. 81; see, also, Ram Prasad v. Dirgpal, I. L. RB. 
8 AU. 744; Emp. v. Rajab, I. DL. RB, 16 Bom. 368; Emp. v. 
Ninguppa, BR 1th May 1395. 

Where a labeurer contracted with the manager of a silk factory, 
for a money consideration, to work at the factory for four months 
ina year for three successive years, and, after receiving an advance 
of wages on account of the contract, broke the terms of his contract, 
he was held liable to a prosecution ander this Act; Koonjobshary 
Lali v. Raja Doomaey, 14 W. RB. Cr. 29. It has been ruled that 
gold and silver money, given to an artificer as raw material to 
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make the article contracted for (an idol), is an advance of money 
within the meaning of this section. In this case the cvurt said :-= 
“ The fact that tho money was perhaps—and this is not clear—to 
be used as raw material, does not, in their opinion, prevent it being 
an advance”; v Mad. H. 0. R. App 24. It seems somewhat dild- 
cult to determine on whut grounds this ruling wus bused. This Aot 
extends to coolies in Assum who have received udvanoes on account 
of work to be done; Rey. v. Gaub Gora Cachares, 8 W. R, Cr. 6. 


The werds “ or in any station of tho Sottlemert of Prince of 
Wales’ Island, Singapore, and Malacca” stvod originally in this 
section after the words Presidency town, but were repealed by Act 
XVI. of 187+. 


When a complaint has been made axainet an artificer, &o., under 
this Act, the inquiry to be made under this section, is nut an inquiry 
into an offence thut may be tried summarily , /'vllad v. Mofilul, 
IL. R. 4 Mad, 234. 


Section 2, Mayistrate may order re-payment of advance, 

ance of Con‘ract.— Penaltysf Workman Jatlly comply withthe Order. 
~—Af it shall be proved to (he aitisjactwn of the Magistrate that auch 
urtsfies:, workman, or labourer, hus recewved money tn advanca from 
the complainant un account of any work, and has wilfully ard with- 
out lawful or reasonabl- eacuse noglected, or refused to perform, or 
got performed the same, according fo the terme of his contract, th: 
Magistrate shall, at the option rf the complatnant, either order euci 
artsftcer, workman, or labuurer lu repay the money advanced, or auch 
part thereof as may scem to the Maytstratezwet aud proper, or order 
him to perfom, or get performed such work, according to the terme 
of hie cuntracl; aut if such artificer, workman, or labuurir shall 
Sail te comply with the said order (he Mayistrute muy sentence him 
to be imprisoned with hard la'our fora term not exceeling three 
months, or tf the order be for the repaym: nt of a sum of muney, for 
@ term nut exceeding three muatha, or until auch sum uf money shall 
be souner repaid; proviled that no such onder for the repayment of 
any money shall, while the same remains unsatisfied, deprive the 
complainant of any civil remedy by action or otherwise which he might 
have had but for thie Act. 
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Notes. 

An order of a magistrate under the section, ‘“‘ That the prisoner 
should work fur a certain period, and in case he failed to do so 
should suffer rigorous imprisonment for one month,” was annulled 
as to the latter purt, as the magistrate had no power to make that 
order until the tulure had occurred and been proved to him; 
Reg. v. Joma bin Balu, 4 Bom. I. C. B. C. 0. 37; see, also, 
6 Mad. H.C Ii App. 24; Inre Babajt, B. BR. 26th April 1888; 
Emp. v. Sakhaium, B. R. 8rd May 1888. 

The proper order to be made is (at the option of the com- 
plainant) either for repayment of the advance made, 1n whole 
or in part,*at the discretion of the magistrate, or for performance 
of the contract; Griffiths v. Tezia, I. L. R. 21 Cale. 262. A con- 
viction for breach of contract of service, followed by impmsonment, 
is a bar to any subsequent conviction for further breach by not 
returning to serve after the punishment has been suffered ; 1b. 

Section 3. Magtstrate muy require Workman to give Security for 
due performance of Order.—When the magistrate shall order any 
urttficer, rorkman, or labourer to pei form or get performed any work, 
according to the terms of his contract, he may also, at the request of 
the complainant, requsre such arltficer, wurdman, or laLourer to enter 
into a recognizance with sufficient security for the due perfurmance 
of the order ; and in default of his entering into such recoynizance, or 
furnishing such secursty to the sattsfactrn of the magistrate, may 
sentence him to be imprisoned with hard lalour for a period not 
ewscotiing three months. 

Section 4. To what Contracts the Act extende.—The word 
“confract,” as used in this Act, shall extend to all contracts and 
agreements, whether by deed, or wriften, or verbal, and whether such 
euntract be fur a certain time, or for specified work, or otherwise. 

Section 5. Act may le extended by Government.—1 his Act may 
be sxtewted by the Governor-General of India in Council, or by the 
Basoutive Government of any Presidency or place, to any place 
within the limite of thetr reapective jurtedicitons. In ihe erent of 
this dot Leing 20 extended, the powers hereby vested in a mayistrate 
of police shail be exercised by such officer or officers as shall be 
specially appointed by Government to exercise such porrere, 
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CHAPTER XxX. 
OFFENCES RELATING TO MARRIAGE. 


FRavputent Mareiace Ceremony, dc. 


Sect. 493. Cohabi/ation in consequence of a belief of Lawful 
Marriage —Every man who by deceit causes any woman, 
who is not lawfully married to him, to believe that sheis 
lawfully married to him, and to cohabit or have sexual 
intercourse with him, in that belief, shall be punished 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 


Sects. 494, 495. Seo post, p. 639. 

Sect. 496. Mariage Ceremony gone thiough with Fraudulent 
Intent uithout Lawful Marriage —Whoever dishonestly or 
with a fraudulent intention, goes through the ceremony 
of being married, knowing that he is not thereby 
lawfully married, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine 


Tria! le ly the Court of Session. A warrant should rague an the 
first instance. Polwce officers may not arrest without a warrant, 
Defendunts are not luilalle. Not eompoundable. Prosecution muat 
be by person aygrieved, Cr. I’, C , 1882, Sect 198, 


Charge under Surtion 493. 


That you, the said A B on or about the day of ; 
nt , by deceit, did cause a certain woman, to wit, C D, not 
lawfully rsarried to you, to beheve that she was lawfully mursied 
to you, and 1n that belief to colabit or bave sexual 1 itercourse 
with you, the said A B; and that you, the said A is, have thereby 
committed an offence punishable under Sect. 403 of the Indian 


Penul Code, and within, &c. 
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Evidence. 


The offences created in these two sections are very closely allied. 

The distinction, however, between them consists in this: the 
former slmost supposes the previous oxistence of the latter: 
the offence crested by Sect. 496 may be committed by a man or a 
woman, and does not necessirily require that one party should have 
been decrived by the other, nor that cohabit ition o- sexual inter- 
course should have followed the act of marriage. Under Sect. 493, 
the woman must have been dec-ived by the man, and, ia con- 
sequi ice of that deception, have cuhabited with him, or permitted 
him to have sexual intercourse with her. 


The means by which the woman may be deceived are various. 
It may be by representing that when she was achild the defen- 
dant was liwfully married to her, or by him repr ‘senting that he 
is 2 Muhomedan or a Hindu, and then going through the Mabo- 
medan or Windu form of marriage w tha Mahomedan or Hindu 
womar, a4 the case may be. Deceit of this, or of some other coy- 
nute niture, must be proved. The deceit must, however, yo to the 
extent of inducing the woman to b-livve that she is lawfully 
married to the man. It must thon be proved that, in consequence 
of the deception and in the belief implanted by it, the woman 
cohabited with the man, or allowed him to have sexual intercourse 
with her. 

Under Sec. 496, not only must it be shown that a man and 
woman went through tho ceremony of being married without 
thereby being legilly married, but that it was done dishonestly, 
or with a fraudulent intent, as in the cxse ofa pretended lawful 
marriage to enuble the parties to obtain property coming to one 
or both of them on marriave; or if a man, wishing to obtain 
monoy, jewels or other property belonging toa woman, should 
deceive hor inte going through an invalid marrige ceremony, in 
order to obtain tiom, and then abs ain from cohabiting with her. 
See Reg. v. Audum, W. RB. 1864, Cr. 13. An offence may be 
committed under this section without either purty having been 
previously married. lt farther applies to cases in which a ceremony 
ig gone through which would in no case constitute 4 marrirge, 
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and in which one of the parties is deceived by the other into the 
belief that it dues con-titute a marriage, or in which effect is 
soughs 70 be given by the proceeding to some colluveral fraudulext 
purpose. Where the ceremony gone through does, but for the 
previous marriage, consinute o lawful marriage, and buvh parties 
are aware of whe circumstances of the previous marriage, Sect. 
494 applies ; Rey. v. Ruma Sona, B. R. 24th July 1973, 


The mere abuse of the mariage ceremony, whether of « 
relivions character or not, is not an offeuce where there is no 
decer practised on the woman, and where there is uo dishonest 
or fruuduleut invention. 


Biaany. 


Sect. 494, Marrying again during the Lifetime of Husband or 
Wife.—Whoever, having a husband or wife living, mar- 
ries in any case in which such marriage is void by re1son 
of its taking place during the life of such husband or wife, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and 
shall also be liable to fine. 

Ezception.—This section does not extend to any person 
whose marriage with such husband or wife has been 
declared void by a court of competent jurisdiction, nor 
to any person who contracts a marrige during the life 
of a for:ner husbind or wife, if such husbind or wife, at 
tho time of the subs2quent murri-ge, sa.ll h.vo beon 
continu lly absent from such person for tho space of 
soVvon yoars, and s.all not hive bean hoard of by such 
porson as being alive within that time, proviacd the 
person contracting such subsequont m rriege shall, 
before suc mari go t.kos pl.co, inform the person, 
with whom such murriago is contricted, of the real 
state of facts, so far asthe same are within his or her 
knowledge. 

Seot. 495. Same offence with Concealment of the former Mar- 
riage.— Whoever commits the cffence defined in the last 
preceding section, having concealed from the person, with 
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whom the subsequent marriage is contracted, the fact of 
the former mariiage, shall be punished with imprison- 
ment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 


Sect. 496. See ante, p. 637. 


Triable by the Court of Session. A warrant should issue in the 
first instance. Police officers may not arrest withuut a warrant. 
Defendunts are Lailable under Sect. 494, but not under Sect. 495. Not 
compounda'le, No prosecution ts to he enter!ained except on complaint 
of some person agyrieved by the offence; Cr. P. C., 1882, Sect. 198. 


Charge. 
That you, the said A B, having a wife, to wit, one E B, living, 
on or about the day of , at , did marry 


one C D, such last-mentioned marriage being void by reason of 
its taking place during the hfetime of such wife, to wit, E B, 
(you having concealed from the said C D the fact of your said 
former marriage); and that you, the said A B, have thereby 
committed an offence punishable under Sect, 494 (495) of the 
Indian Penal Code, and within, &c. 


Evidence. 

The marriage between the defenliant and E B must be proved 
atric ly; mere reputation, or the opinion of members of the family, 
will not suffice; Act 1. of 1872, Sect. 50. It ia immaterial whether 
it be celebrated in a foreign country or not; | Hale, 692, so long 
as it is valid according to the law of the country where it was 
ovlebrated and that law is recognised in the country where the 
second marriage ceremony is gone through. A valid murriage 
must, however, be proved; per Bayley, J, in Smsh v. Huson, 
1 Phdlimore, 28,; the law will not presume it, as in civil cases, 
in a case of bigemy; ¢).; and it must be proved with the same 
strictness as any other material fact; Emp. v. i stamber Singh, 
I. iL. R.d Cal. 566. It as not, however, necessary to prove the 
registration of the marringe, the licence, the publication of the 
bananas, or any other matter merely preliminary; the marriage 
may be proved by some person who was present and raw the 
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ceremony performed; B. v. Aliison, R. and R. 109; Rog. v. 
Manwaring, 1 Dears. and B. C.C. 182; provided he deposes to facts 
of which the court can take judicial notice as constituting a valid 
marriage. If celebrated ina foreign country, circumstances should 
be proved by those acquainted with the laws of that country from 
which a conclusion may be come to as to whether it is a valid 
marriage according to those laws. In England and other 
Christian countries, only those marriages are reckoned valid which 
are celebrated according to the general principles obtaining in 
Christian countries, viz., that a man should have but one wife, 
and a woman but one husband at once. On this subject Wilde, 
J.0., in Hyde v. Hyde and Woodmanse, 35 L. J. N. 8S. P. and 
M. 57, following Warrender v. Warrender, 2 Cl. and F, 680, 
says :—‘'I conccive that marriage, as understood in Christondom, 
may be defined as the voluntary uvion for life of one man and one 
woman, to the exclusion of all others”’; and refused to take any 
notice of a marriage contracted among the Mormons, and cited as 
the only authority, independent of general principlos, the case of 
Ardaseer Cura tjee v. Perozeboye, 10 Moo. P. C. C. 375, in which 
the Privy Council held that Parsee marmages were not within the 
force of a charter extending the jurisdiction of the ecclomastical 
courts to Her Majesty’s subjects in India, ‘so far as the cireum- 
stances and occasion of the said people shull admit and require.” 
See, also, Bethell v. Hildyard, 88 Ch. D. 220, which was a case 
of the marriaye in, and of a woman belonging to, a country in 
which polygamy wasallowed. Where, howover, there 1s a marriage 
with a native of a country, accordimg to Jocal customs, in which 
monogamy is the rule, that will be held in England to be a valid 
marriage ; Brinkley v. Att. Gen., 15 P. D. 76. In India, how- 
ever, where there are a vast number of creeds, sll of whom, to a 
certain extont, can claim the free exercise of their peculiar 
religions, judicial notice must be taken of the particular custom 
of each. 
Among Christians, proof that the ceremony was pe-formed by 
& person appearing and officiating as a Christian priest, and that it 
was understood by the parties to be the marriage ceremony, accord- 
ing to the rights and customs of the country in which it was cele- 
Sirc 
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brated, would be safficient preaumptive evidence of the marriage ; 
R. v. The Inhabitants of Brampton, 10 Bast, 282; so as to throw 
upon the defendant the onus of impugning its validity. It has also 
been established by the case of Reg. v. Millis, 10 Cl.and Fn. 534, 
that by the common law of England a marriage between 
British Christian subjects, although celebrated according fo the 
rites of the Church of England, is void, unless solemnised in the 
presence of a person in Holy Orders. It is also settled by a 
decision of tho House of Lords, that a priest in Holy Orders can- 
not Jawfully solemnise a marriage between himself and another 
person; Heamiuh v. Beamish, 9 H.L. Cases, 274. But among 
Christians it 1s not necessary to prove that any religious cere- 
mony took place, if at the time of the marriage, no religious 
ceremony was enjomed by the law of the place. Amoug Maho- 
inedans, where there is 8 legal marnage, a mollah would be 
present, with the necessary witness and vahils, to read the stgha, 
which diffors in the case of minors and adults, and tho akd would 
be performed, without which would be no Icgal marriage ; Badal 
v. Emp. I. L. 2.19 Cal. 79. 

It has never been decided under these two sections whether 
the evidence of tho husband or wife, whichover was the aggrieved 
party, alone, i* sufficient proof of marnage, but see Emp. v. 
Subdarayam, and Emp. v. Pitamber Singh, in the notes to 
Seot. 408, 

Proof of a first marriage, which 1s voidablo merely, will sup- 
port a charge of bigamy; 3 [nsf 88. Thus. a marriage by a 
minor in Jreland, without consent, which by the Irish Marriage 
Act 1s vordable only within a year, will support a conviction for 
bigamy if the marriage be not vacated, RB. v. dacols, 1 Mood, 
G. C140, But at is otherwise if the marriage be not voidable 
merely, but void ; as, for inatance, ifa woman marry A, and in 
the lifetime of A marry B. and after the death of A, and while 
B is alive, marry C, she cannot be indicted for bigamy in her 
marrige with U.*because ber marriage with B was a mere nullity; 
} Hale, 693. So the marnage of an idiot, or of a lunatic not in a 
lactd interval, 1s void, because he is deemed in law incapable of 
outering into such a contract: 1 Bil. Com. 438, 439. So, in 
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Bagland, if a boy under fourteen and a girl under twelve con- 
tract matrimony, it is void, unless both the wife and the husband 
consent to and confirm the marriage after they arrive at the age 
of consent; Co. Lit. 79; sec R. v. Gordon, R. and R. 48, The 
Statate 5 and 6 Will. IV, c. 54, s. 2, makes all marriages within 
the prohibited degrees of consanguinity or affinity (i. ¢., all 
marriages Which were at that time voidable in the ecclesiastical 
courts by reason of their being within the prohibited degrees) 
absolately null and void to all intents and purposes. Since this 
statute, therofore, a marriage with tho sister of a deceased wife 
is absolutely void; Reg. v. Chadwick, 11 Q. B. 173; although 
solemnised abroad between British subjects, in a country by the 
law of which such a marriage was valid ; Brook v. Brook, 3 Smale 
and G, 481; fora natural-born English subject doos not, by the 
acquisition even of a foreign domicile, shake off his allegiance to 
the Crown of England, but continues liable to be affected by 
the laws of England; Decl: v. Deck, 29 11. J. NV. 8. Po and M, 129, 


Among Mahomedans, in tho case of an alleged marriago of 
a mere child, sho has tho option under the Shiah law of ratifying, 
and under the Sunut law of repudiating, the marriage on her 
attaining puberty; and if, after sho attains puborty, sho marriog 
again without having allowed the former marriage to be con- 
summated, she is not guilty of bigamy; Badal v. Emp., I, L. B, 
19 Cal. 79. 


The customary cohabitation of the sexes in Canara, under Alya- 
santaram law, is not marriage, but creates only a casual relation 
which the woman may terminate at her pleasure, subject only 
to certain conventional restraints umong the more respectable 
classes ; Kuraga v. Reg., I, L. R. 6 Mad. 374. 


The prisoner’s admission ofa prior marriage, before a com- 
poten’ authority, is evidence that it was lawfully solemnised ; 
Reg. v. Newton, 2 M. and Rob. 508; Reg. v. Simonsto, 1 0. and 
K. 164. Where a man and woman were married in Iroland with 
the ceremonies making a marriage of Roman Catholics valid, 
they declaring themselves to be Roman Catholics, it was holden 
that the man could not, on an indictment for bigamy, set up his 
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alleged Protestantism to defeat such marriage; Reg. v. Orgéil, 
9 C. and P. 80. 

The prosecution must then prove the defendant’s second mar- 
riage, for which purpose, after proof of the first marriage, the 
second wife isa competent witness. To make the defendant 
punishable under the Penal Code, the second marriage must have 
been contracted in India; Sect. 2; excopt in the case of a Native 
Indian subject, or of an European British subject going through 
the form of the sccond marriage in a Native State; (r. P. 0, 
1882, Sect. 188. 

This sccond marriage must be proved in the same manner as 
the first. It scoms, however, that tho offence will be complete, 
though the defendant assume a fictitious name at the second 
marriage ; 2. v. Allison, R. and R.109, Where, upon an indict- 
ment for marrying Anna T. the defendant’s first wife being alive, 
itappeared that hor name was not Anna but Susanna, but the 
defondant wrote her name Anna in the note for the publication of 
banns, and signed the register in which she was so called, it was 
held that, althongh her name might not be Anna, he could not 
defend himself on the ground that he did not marry Anna T.; 
R, v. Edwards, BR. and R. 288. So, also, where the second wife 
was married by the name of Eliza Thick, which name she had 
asaumed purposely when the banns were pablished, so that she 
might not be known to be the person she really was (her name 
being Eliza Brown), Gurney, B., held it to be no answer to the 
charge; R v. Penson, 5 (C. and P. 412. And even though the 
subsequent marriage would have been void for consanguinity or 
the hike, the defendant is guilty of bigamy ; &. v, Bratcn, 1 C. and 
K. 144. Where a person already bound by an existing marriage 
goes through a form of marriage known to and recognised by the 
law as capable of producing a valid marriage, for the purpose of 
a pretended and fictitious marriage, the case 16 not the less within 
the law by reason of any special circumstances, which, inde- 
pendently of the bigamous character of the marriage, may con- 
stitute a legal disability in the particular parties, or make the form 
of marriage resorted to specially inapplicable to their individual 
conse ; Reg. v. Allen, L. RB. 1 C. C. 367. Among Mahomedans, if 
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& married woman goes through the ntka ceremony with a man, 
that is sufficient to support a charge of bigamy against her ; Reg. 
v. Judoo, 6 W. RB. Cr 60. 

A Mahomedan guardian of a married fomale infant, who, while 
her husband is living, causes a marringe ceremony to be gone 
through in her name with another man, but without her taking any 
part in the transaction, docs not commit the offence of abetting an 
offence under Sect. 494 ; Hmp.v. Aldtvol Cureem, I. DL. R.4 Cal. 10. 

These two sections, however, only apply to cases whero the 
second marriage is void in consequence of its taking place during 
the lifetime of the first wife or husband. ‘Therefore, where poly- 
gamy is vot forbidden, a man who, by the law applicable to him, 
is allowed more than one wife, cannot commit an oftence undor this 
section. Hence, a Hindu man could not commit this offence, for 
although bigamy and polygamy are prohibited, except under 
certain special circumstances (Manu, ch, ix., vs. 80-82), yet that 
has been held to be directory only, and not mandatory ; per Seot- 
land, C.J., in Verasrami vy. Appasvami, 1 Mad, 11. C. Leap, 878. 
Nor could » Mahomedan, unless, perhaps, having four legal wives 
(Mac. SM. L. 255), he marnriod u fifth. But a Hindu or Mahomedan 
female might commit this offence, as, although tho law allows 
a plurality of wives, it docs nut permit more than ono husband ; 
2K. C. C0. Cr. 48. However, among some of the Hill-tribes, the 
Todas on the Neiigherries, and on the Mulabar Coast, for instance, 
the case is just the reverse, each woman being the wife of all the 
brothers of a family; in such a case, however, the woman might 
perhaps commit bigamy, by going through the form of marriage 
with a man outside the husband’s family, In such cases, too, 
there is often only onc marriage, that to the eldest brother, the 
younger ones having s right to their share of his wife as they 
grow up to puberty, by virtue of her marriage to him. Seo, also, 
the case of Koraga v. Reg., {. L. BR. 6 Mad. 374, 

There appeurs, however, to be no mode by which a Hinds 
woman can so get rid of her husband as to be able to murry again, 
for Manw says (eh. ix. v. 46) :—* Neither by sale nor desertion can 
s wife be released from her husband ; thos, we fully acknowledge 
the law enacted of old by the Lord of creatures’; followed in 
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In re Ram Kumari, I. L. R. 18 Cal., p. 269. Therefore, in a 
case before the Bombay High Court, it was held that a custom of 
the Talapda Koli caste, that a woman should be permitted to 
leave the husband to whom she has been first married, and to 
contract a second marriage, ndétrd, with another man in the life- 
time, and withont the consent of the first husband, is invalid, as 
beitig entirely opposed to the spirit of the Hindu law; and that 
euch second marriage was ‘void, by reason of its taking place 
daring the life of such husband,” and therefore punishable, as 
regards the woman, under Sect. 494 of the Penal Code; and as 
regards the man, whom she attempted to marry, under Sect. 497 ; 
Reg. v. Karson Goya; Reg. v. Bat Rupa, 2 Bom. H.C. Rep. 117. 
Further, s custom which authorises a woman tocontract a ndétrd 
marriage, without a divorce, on payment of a certain sum of money 
to the caste to which she belongs, has been held to be an immoral 
custom, and one which cannot be judicially recognised ; Ujs v. 
Hathi Lalu, 7 Bom. H.C. Rep. A. C. J. 188; but there is nothing 
immoral in a caste custom by which divorce and re-marriage 
are permitted on mutual agreement on cne party paying to the 
other the expenses of the latter’s original marriage; Sankara- 
lingam v. Sublban, I. L. R.17 Mad. 479. Courts of law will 
not acknowledge the authority of a caste to declare a marriage 
void, or to give pormission to a woman to re-marry, and a bond 
fide belief in the power of the caste to give such permission is 
no defencs to a charge under Sect. 494, or to one of abetting the 
commission of such offence; Reg. v. Sumbhu Raghu, I. L. R. 
1 Bom. 347. Where a man belonging to the caste of Ajang 
Rajput Guzars excented adeed of divorce to his wife, bat not 
for a sufficient cause, such as incontinence on the part of the 
wife, and subsequently the woman married again, it was held 
that the party entering into the second marriage had committed 
an offence under Sect. 494, and that the priest who performed 
the marriage had sbetted such offence; Emp. v. Uns, I. L. B. 
6 Bem. 126, But in a Madras case, where a custom was set up as 
existing in Southern India, that a woman might divorce her hus- 
band for cause shewn, such as impotence, drunkenness, or mis- 
eonduct, and then marry again, the High Coart confined iteslf to 
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saying that the custom had not been made out; Karasoo Nachéar 
v. Government, O. 8. 62 of 1866 ; and iu Calcutta it has been held 
that a conviction for marrying again during tho lifetime of a hus- 
band or wife cannot be sustained, where there is evidence to shew 
that such merriages are common among peuple of the same caste 
as the accused, and it is not proved that such marriages are void ; 
In re Chamia, 7 C. L. R. 854; nor where a man has relinquished 
his wife, and by the custom of the caste she is entitled to marry 
agaiu; Jukniv. Emp., f. DL. R. 19 Cal. 62%, 

Difficulties may, however, arise in cases where the prisoner has 
changed from one religion to another. As where a man, once 8 
Roman Catholic, bad, during his assumed Christianity, married a 
woman according to the Christian form ; and, afterwards becoming 
again a professig Hindu, had married a Hindu woman according 
to the Hindu forms; 3 Mad. H.C. Rep. Avp. 7. In this cane, 
the following judgments were delivered ;—/lulloway, J., eid: 
“The Session Judge of Guntoor has, ou a charge of bigamy, 
treated the prisoner as being still a Roman Catholic Christian 
who has contracted a second marriage m such circumatances as 
would render the second marriage void during the existence of 
the former. It scems impussible to arsume that a man is bot 
equally free to go from Hinduiam to Chrixtianity, and, if he 
pleases, back from Christiamty to Hinduism. If then he iss 
Hindu, although there in the greatest doubt whether the 
primitive Hindu law asuthonsed polygamy, it is impossible, after 
the numerous decisions upon the subject, to say that a second 
marriage of a Hindu 18 void, 1 consequence of & previous valid 
Hindu marriage. It 1s manifest, therefore, that the second 
Hiuda marriage cannot be rendered void, in consequence of a 
previous marriage which the Hindu law would vot have recognised, 
it not having been performed with any reference to its provisions, 
The ceremony could not make it a Hindu marriage, because that 
was not « Hindu ceremony ; and the consonsual contract could not 
make a Hinda marriage, because the consent was not tv such a 
union, but to a very different one. If again, as if seem» to me 
impossible to do, the man is to be treated aa still a Christian, the 
anios entered into with the Hindn woman would not, in the view 
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of any law governing Christian unions, be considered a marriage 
at all, In either point of view it seems impossible, on the facts 
found, to ssy that the prisoner has within the meaniug of the 
section contracted a marriage which is void, in consequence of the 
previous marriage. There is po evidence that it is void.” 

Innes, J., said:—‘' Now that we have before us the record in 
this case, it scems to me that the conviction must be quashed unless 
it should appear clearly from the evidence that the second marriage 
was void by reason of its taking place during the life of the firet 
wife. And there seems to be nothing in the evidence to establish 
the invalidity of the second marriage. The Statute 9, Geo. IV., 
o. 74, 8. 70, has only application to persons in India professing the 
Christian religion nt the time of the second marriage, which the 
prisoner did not, and the operation of it, therefore, need not be 
considered. If, in becoming w Christiav, a mun took upon him- 
self the obligation of monogamny, ¢. ¢., if the Christian religion 
restricted him on his embracing it to one wife, then I should say 
if such person married while still a Christian, he could not after- 
wards throw off his obligation by a mere change of profession. 
Rat I do not think that a profession of Christianity, tpso facto, 
imposes any such obligation, although doubtless the tendency of 
Christianity 1s adverse to polygamy. Polygamy, as an offonce, 
exists only by statute, and thero iy po statute applicable to this 
country, which makes pulygumy an offence, with the exception of 
tho statute above referred to, and that, as before noticed, seems to 
apply to a second inarriage, not by an apostate from Christianity 
to Hinduism, but by one still professing tho Christian religion at 
tho time of his second marriage. There was by statute, therefore, 
so far as I can eee, no obliyation imposed on the apostate to 
Hinduiam to observe monogamy, and, therefore, nothing in the 
Statute Law which rendered void the second marriage, by reason 
of the first wife being alive. Then it does not appear to me that 
the Hindu law coukl regard the second marriage as void, by 
reason of the wife of the first marmage being still alive, since the 
Hinda law , in re-admitung the prisoner to caste, would altogether 
ignore tho atatus which he had just abandoned, together with all 
obligations contractod under it, and would not recognise anything 
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asa marriage which was not entered upon by him as a Hindu 
and with Hindu forms and ceremonies.” 

In this case the judges who decided it seem almost to be of 
Opinion that a man can at will change the law applicablo to him 
by changing his religion, bat they seem to have forgotton the 
principles laid down in Abraham y. Abraham, 9 Moore, I. A. 248, 
that ‘‘ the profession of Christianity releases the convert from tho 
trammele of the Hindu law, but it does not of necessity involve any 
change of tho rights or relations of the convert in mattors with 
which Christianity has no concern, such as his right in, and his 
powers over, property.” In these matters, however, be mny, by 
his course of conduct after conversion, shew by which law he 
intended to be governed, but it would require a definite and well- 
established course of conduct for that purpose. Tho sume prin- 
ciples would apply to aconvert from Christiamty to Hinduism, or 
Mahomedanism. Tho cvurt also acemed to forget the principles 
which were laid dowuin Hyde vy. Hyde, ubt sup. as to monogamy 
being the law of Christiamty, at any rate 44 interpreted for many 
centnrics past. The question still remains to be answered, 
whether a person who changes his roligion can at onco sxsume as 
applicablo to him all the laws which are observed by his new 
co-religionists, even in matters which are not directly connected 
with religion. 

The principles involved in the decisions of Brook v. Brook and 
Deck v. Deck, ubi xup. would seem to shew that a natural-born 
English subject could not do so, forif aman by going to a foreign 
country cannot shake off his subjection to English law, so as to 
enable him there to contract a valid marriage with a person with 
whom he could not intermarry in England, how can ho get rid of 
his previous legal obligations by simply changing his religion? 
It would seem, therefore, that an Englishman tarning Mahomedan 
would still be subject to English law, except in matters belong- 
ing purely to the domain of religion; and such seemed to be tho 
opinion of the Privy Council in Shinner v, Orde, 14 Moure, I, A, 
309. In this case the appellant, Helen Skinner, having re- 
nounced Christianity and become s Mahomedan, was marriod, ac- 
cording to a Mahomedan furm, to one J.T. John, then the husband 
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of another wife, but who aleo renounced Christianity for Maho- 
medanism to qualify himself for the enjoyment of polygamous 
privileges, and the High Court having expressed doubts of the 
legality of the marriage, the Privy Council said they were well 
warranted in entertaining such doubts. A man by turning 
Mahomedan could not get the right to divorce a Christian wife, 
and it certainly is doubtful whether, if both turned Mahomedans, 
the law would allow him to divorce her against her consent by 
the forms of the new religion they had adopted. Why then 
should a man by turning Mahomedan be allowed to commit any 
other breach of the marriage contract as ordinarily understood 
among Christians? ¢. g., by bringing in another wife to share 
the marriage bed. His chango of religion deprives him of any 
benefits he might have got from his former one, but does not 
nocossarily free him from the legal responsibilities he came under 
whilst he professed it, and it subjects him to the legal respon- 
sibilities and obligatious of the new religion, while it does not 
nocessirily in every matter give him the same freedom that his 
now co-religionists have. See Roy Bahadur v. Bishin Dyal, 
LL. hh, 4 All, 343. A Christian woman relapsed intu Hinduism, 
and then married a Hindu, who, on finding sho had been 
buptized, discarded her. Subsequently, a Roman Catholic 
pricat, knowing of her previous marriage, married her to a 
Christian convert: it was hold that the woman had been guilty 
of bigamy, and the priest of abetment of bigamy ; Emp. v. Millard, 
I. L. BR. Mad, 218. 

‘if the apostacy dissolves the marriage, catlet questiv. Thus, if 
@ man was originally a Mahomedan, his apustacy would dissolve 
the former matrimonial union, and, therefore, the second marriage 
would bo legally valid; Butlliv, Dig. 182; but if a married Chris- 
tian man becomes a Mahomedan, that dves not dissolve the 
marriage ; +b. 181; and in the event of his marrying again after 
hia conversion, the principles before discussed would have to be 
applied. If he had been a Hindu he could only re-marry on com- 
plying with tho provisions of Act XXI. of 1866. The conversion 
of e Hinda wife to Mahomedanism does not dissolve the marriage, 
with her husband, and she cannot, therefore, during his lifetime 
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enter into any other valid matrimonial contract ; Government of 
Bombay v. Ganga, I. L. BR. 4 Bom. 830; In re Ram Kumari, I. ZL, 
R. 18 Cal,, p. 269. The conversion of a husband and wife from 
Hinduism to Christianity does not dissolve a marriage entered 
into while both parties were Hindus by religion; Golardhan vy. 
Jasadamoni, I, L. R, 18 Cal. 252. 


Evidence for the Defence. 


1. That the first marriage has been declared void or set aside 
by acourt of competent jurisdiction. A divorce arineulo for adul- 
tery in a court in Scotland, of persons married or domiciled in 
England, is not within this proviso; because no sontence or act 
of any foreign country or State cau dissolve an English marriaga 
a vinculo, in respect of persons domiciled in England ; Rv. Zolley, 
R. and R. 287; Tollemache vy. Tollemache, 30 1. 1. N.S. DP. and 
Af. 113. But the Divorce Court in England has jurisdiction to dia- 
solve a marriage solemnised between fercignors in a foreign country 
on the ground of the adultery of the wife committed abroad, if the 
husband at the time the adultery is committed, and at the time 
the petition is presented, ix bond side and permanently rosident in 
England ; although for the purpose of succession ho may not have 
acquired an English domicile; Brodie v. Brodia, 80 1. J. N. 8. 2 
and M.185. Although the terms of the exception (Sect. 404) 
are only ‘declared void,’’ it would secom that those terms must 
include ‘‘ set aside” and “ dissolved”; or elno it must be hold 
that a person whose marriage has been dissolved has not a hus- 
band or wife living at the time of tho second marriage. 

2. That the former husband or wifo at the timo of tho sabse- 
quent marriage has “been continually absont from such person 
for the space of seven years, and shall not have been heard of by 
such person as being alive within that time.” Where the defon- 
dant’s first wife had left him sixteen yeurs, and it was proved by 
the sscond wife that she had known him for niae years living as 
asingle man, and had never heard of the first wifo, who, it 
appeared, had been living sevontcen miles from where tho defon- 
dant (a poor man) resided, he was hold entitled to an scquittal 
ander a similar proviso to the present ; Reg. v. Jonce, C. and Mar. 
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614. On the trial of a woman for bigamy, whose firat husband 
had been absent from her for more than seven years, the jury 
found that they had no evidence that, at the time of her second 
marriage, she know that he was alive; but that she had the 
means of acquiring knowledge of that fact, had she chosen to 
make use of them. It was held apon this finding the conviction 
could not be supported; Iteg. v. Briggs, 1 Dears, and B. 98. 
Where the prisoner was indicted for bigamy, and no evidence 
was given on either side as to tho prisoner’s knowledge that his 
wife was alive, but it was proved that they had separated by 
agreement in 1843, and in 1857 the prisoner produced her at a 
trial in which he was interested, it was held that it was a ques- 
tion for the jury whether there was au absence of knowledge on 
the part of the prisoner that his wife was alive in 1855, the date 
of the second marriage; Reg, v. (rom, 1 F. and FPF. 510, per 
Cockburn, CO. J. 

In Reg. v. Dane, 1 F. and F323, while laying down the rule 
that it was for tho jury to say whother the prisoner knew that 
his first wife was alive, Bramicell, B., questioned whether the 
prosecution need give any evidence upon it; and abont the same 
time Willes, J.,in Reg. v. Merrett, 1 F. and I’, 309, said that that 
deponded upon the particular facts of each case. After these wero 
decided, a case was carried to the Court of Criminal Appeal, where, 
on an indictment for bigamy, it was proved that the prisoner and 
his wife had lived apart for seven years, and that the prisoner 
then married aguin. Thero was no evidence of the prisoner’s 
knowledge of the existence of his first wife at the time he married 
again. The prisoner was convicted. 1t was there held that the 
burthen of proof that the prisoner did not know that his wife was 
alive at the time he contracted his second marriasyre was not on the 
prisoner, and tho conviction was therefore quashed ; Reg. v. 
Curgeruen, 35 1. J. N.S. M,C. G8; but seo Evidence Act, Sect. 
10% In Euglend where tho law as to the absence of husband or 
wife is the same as onder the Penal Code, 1t has been held by 
nine judges against five, that, where a woman within seven years 
of her having been deserted by her husband married again, iu 
good faith and on reasonable grounds believing her husband to 
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be dead, she could not be convicted of bigamy, Reg. v. Toleen, 
23 Q. B. D. 168. 

None of these circumstances, however, are of any avail as a 
defence, unless ‘‘the person contracting such subsequent marriage 
shall, before such marriage takes place, inform the person, with 
whom such marriage is contracted, of the real atate of affairs, so 
far as the same are within his or her kuowledge.” 


Where a woman is chargod with bigamy the brother of the 
husband is not a person aggrieved by such offence within the 
Cr. P. C., Sect. 198, 80 as to enable him to lay a complaiat 
against her; Zn re Bai Rukehmoni, 7. I. R. 10 Bom. 340, 

Sections £94 and 495 are applicable to Parsis, under tho Parsi 
Marriage aud Divorce Act ; Act XV. of 1865, Sect. 5. 

Act III, of 1872, Sects.15 and 16, provides that married persons 
marrying under its provisiona,sand persons marricd under its pro- 
visions marrying again while such marriage is still subsisting, 
shall be punishable under Sect. 49-4 or Soct. 495, ante, p. 612, 


ADULTER\, 


Sect. 497.  Acdulery.—Whoever has sexual intercourse 
with a person who is, and whom he knows or has 
reason to believe to be, the wife of another man, without 
the consent or connivance of that man, such sexual 
intercourse not amounting to the offence of rape, is 
guilty of the offence of adultery, and shall be punished 
with imprisonment of either description for a term which 
may extend to five years, or with fine, or with both. In 
such case, the wife shall not be punishable as an abettor. 


Triable by a Presidency Magistrate, or @ Magistrate of the firat 
class. A warrant should isane in the firrt inatance. Police officers 
may nul arrest without awarrant. Defendants are bailable. Come 
pounduble, Complaint muat be made by hurland or some person 
having charge of the woman on hiabehalf ; Sect, 199, Cr. I’. C., 1882. 


Charge. 


That you, tho said A B, on ur about the day of ; 
at , did commit adultery with ono C D, the wife of ED; and 
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that you, the said A B, have thereby committed an offence punish- 
able under Sect, 497 of the Indian Pena] Code, and within, &c. 


Evidence. 


Prove that the woman is the wife of the prosecutor, 1. ¢., that she 
had been lawfully married tohim. This will be proved in the 
same way as on a charge of bigamy, which sce, ante, p. 640, &c., 
and should be proved strictly; Act I. of 1872, Sect. 50; Reg. v. 
Smith, 4 W. BR. Cr. 31; Emp. v. Pitamber Singh, I. L. B.5 Cal. 566 ; 
Emp, v. Kallu, I. hh. RB. 5 All. 238. The bare assertion of a peti- 
tioner under the Divorce Act, 1869, is not a sufficient proof of the 
marriage to satisfy the requirements of that Act; Rathnammal v. 
Mantlkam, I. L. It. 16 Mad. 455 (F. B.). A sugai marriage among 
the Zfulwaee caste isn goud marriage, so as to render sexual inter- 
course with a woman 60 married adultery; Aorreev.Emp., 3C.L.9. 
410; referred to in Aully Churn v. Dubhee, ID. RB. 5 Cul, p. 696, 


It must then be proved that the defendant has had sexual 
intercourse with her; for this sho is a competent witness, or the 
fact may be proved by independent evidence ; but if the wife is 
called to prove the case, it must be remembered that, although she 
cannot be punixhed us an abottor, she is in fact an accumphice, and 
her ovidence therefore uecds corroboration If the woman be 
not a witness, it will very seldom happen that the intercourse can 
be proved directly, because it is very unlikely that such acts will 
be committed where others would be ablo to see them ; and the fact 
that the unlawful connection takes place with the woman’s con- 
sent, makes her also a party to the concealment of the offence, 
which is not the case im rape; circumstances must, therefore, be 
proved, from which the court will be obliged to infer the adultery ; 
Rey. v. Madhub Chunder, 21 W. I. Cr. 18. The court, however, 
will not require the fact of the coanection to be proved with that 
strictness which is requisite in cases of rape or of forcible con- 
nection ; Ruhing of Weatropp, J, in Reg. v. Premjt Dhanjs, April 
Sessions, Bum! ay, 1860), 

Mere opportunity to commit adultery is not sufficient; LHaurris 
v. Harris, 2 Hagg. 379. There must be overt acts, or some proxie 
mate circumatauces, which satisfy the legal conviction of the court 
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that the criminal act has been committed; Williams v. Williame, 
1 Hagg. Con. 299; Grant v. Grant, 2 Curt. 37; Harris v. Harrie, 
supra. The circumstances which will lead to such a conclusion 
cannot be laid down universally, because they may bo intinitely 
diversified by the situation and character of the parties, the state 
of general manners, and other incidental circumstances, apparently 
slight and insignificant in themselves, but which may have most 
important beariugs upon the particular caso. The only goueral 
rule that can be lad down upon the subject is, that the cireume 
stances must be such as would lead the guarded discretion of a 
reasonable and just man to the conclusion that the offonce has 
been committed; Loreden v. Loveden, 2 Hugy. Con. 2; Stone v, 
Stone, 1 Rolerts, 99; Faussett v. Pausaett, ¢ Notes of Cases, 90. 
Facts which, if ssolated or dutached, would not lead to @ conclusion 
of crime, are not to be taken separately only, but collectively, sinve 
they mutually mterpret cach other, Gross indecorum, improper 
famiharities, with opportunities of privacy, advance to the footing 
of proximate acts, are such isolated facts; and if the privacy bo 
shewn to be frequent, the court will infer the commission of crime; 
Burgess v. Burgess, 2 Hugg. Con, 228 Where there is proof of 
attachment, criminal intention, and opportunity, the presumption is 
that adultery has been committed; Davidson v. Davidson, 1 Denne, 
132. The Inrth, maintenance, and acknowledgment of a child aro 
evidence of adultery; D’ Aguilar vy. D? Aguilar, 1 Hagy. 777. If 
there 1s full proof of an important fact, such as the birth of a child, 
with impossibility of the husbaud’s access, aud tho identity of the 
wife, the fact of the wife having committed adultery is sufficiently 
proved ; Richardson v. Richardson, 1 Hugg. 11. In these cases, 
however, strict proof of non-access on the part of the husband is 
required; Heathcote’s Dicorce Bill, 1 Macq. HE. L. Cu. 277, The 
law holds that the longest period of gestation is ten months, the 
shortest period six lunar months; Routledge v. Carruther, 4 Dow. 
P. C. 395. Lf it be once shown that partics have been cohabitiog 
in ilhcit connection, it must be presumed, if they are still.lving 
under the same roof, that the criminal intercourso still subsists, 
notwithstanding those living under the same roof may bo unable 
to depose to that fact ; Turton v. Turton, 3 Hagg. 350. 
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The circumstance of a woman going to a brothel, furnishes con- 
clasive proof of adultery, since it would be almost impossible for a 
woman to go to such a place but for a criminal purpose; Williams 
v. Williams, 1 Hugg. Con. 303; Loveden v. Loveden, 2 Hagg. Con. 
24; Best v. Best, 1 Add. 487. The visit of a married woman 
to a single man’s lodging or house must be distinguished from her 
going to a brothel, as her visit may be for the purest and most 
innocent purpose, and cannot per se induce an inference of guilt; 
Williams v. Williams, 1 Hagg. Con. 303. Bat such a visit, together 
with other circumstances, such as the windows being shut, and 
the production of letters which could not be explained, otherwise 
than by the guilt of the parties, has been held to bo conclusive 
proof of adultery ; Itaekets v. Riekets, 1 Hagg. Con. 308, notts. 

Ip all these cases, however, notovly must the guilt of the woman 
bo proved, but it must be shewn, conclusively, that the other 
guilty person is the defendant. 

The adultery must not be by the consent or connivance of the 
husband. The nogative may be proved by the oath of the husband 
himself. Ifthe defendant wants to prove the contrary, he must 
cross-examine the prosecutor, and then call witness to prove 
such a state of circumstances as will shew that the husband did 
either consent or connive. 

Consent is a positive act, a positive permission to the paramour, 
on the part of tho huaband, to have connection with his wife. 

Connsrance is passive consent, a knowledge of and acquiescence 
in the conduct complained of, Boulting v. Boulting, 33 1.7. N.S. P. 
and M. 33; but to constitate connivance there must be something 
more than mere uvegligence, than mere inattention, than over-con- 
fidence, than dullness of apprehonsion, than mere indifference ; 
Phillips v. Phillips, 1 Roberts, 145 ; Croft v. Croft, 3 Hagg. 812 ; 
Riz v. Riz, i). 74. There must be an intention on his part that 
his wife should, or a knowledge that she was likely, to commit 
ad . Hf sach a state of things cxisted as would, in the 
ap nsion of a reasonable man, result in the wife’s adultery, 
whether that state of things was produced by the connivance of 
the hasband or independently of it, and if the husband, intending 
that the resnit of adultery should take place, did not interfere, 
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when he might have done so, to protect his own honour, he 
is guilty of connivance; Allen v, Allen and D'Arcy, 90 L. J. N. 
8. P. and M.,p.4. A husband who gives a willing assent to an 
act of adultery by his wife, desiring that it shall be committed, 
or is cognizant that adultery will result from transactiona which 
he approves of or consents to, is guilty of connivance, although 
he may take no active step towards procuring it to be com- 
mitted, and may not be an accessory before the fact: Marris v. 
Marris and Burke, 31 L. J. N.S. P. and M. 69; Glonnie v. Glennic 
and Bowles, 82 L. J. N. 8S. Po and M.17. And if a husband 
trilful/ly abstains from taking any steps to prevent au adulterous 
intercourse, which, from what passes before his eyes, he cannot 
bat believe or reasonably suspect is hkely to occur, he ia 
guilty of connivance, even though there be not corrupt inten- 
tion on his part; Giippx v. Gippe and Hume, in the Honse 
of Lords, 88 EL. J. N. S. I. and M. 161. In Caloutte, in 
a case where the husband practically allowed his wife to commit 
adultery, Phea:, J., in delivering judgment, said :—‘' The hus- 
band has been living in Calcutta. and has day after day seen his 
wife leading a life of immorality. He has seen her evening after 
evening passing up and down the same promenade as himself inthe 
company of men, under whose protection he bolieved hor to be liv- 
ing» He said he knew she must bo hving in adultery, becanse she 
had no other means of livelihood; but he nover said that he had 
offered her any allowance, or given her any opportunity of retarn, 
except on one occasion, when he wont into the green bust and asked 
her to come back to him. I know vothing of the circumstances 
under which she left his house, and it was only 1n answer to a ques 
tion from me that be let falla word as to thisincident. He has had 
no recourse to the methods which lay open to him even before 
this (Divorce) Act came into operation, to vindicate his honour, 
or mete out justice to the offenders, but has been content to stand 
by for fourteen years ; and it is only when this Act gives hus the 
personal advantage of a dissolution of marriage as distin gebhed 
from a divorce a menea et thoro, that he comes into court. This 
sequence of facts leads me to the conclusion that there has bees 
something like connivance on his part at the course of life his 
83 ro 
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wife has been leading”; Roe v. Roe, 3 Ben. L. B. App. 9. In 
the case of Gipps v. Gipps and Hume, supra, the husband had 
agreed to withdraw a suit for the dissolution of marriage in consi- 
deration of a sum of money to be paid to him by the co-respondent 
in lien of costs and damages, but made no stipulation as to his wife’s 
fature conduct. The co-respondent did not fulfil his part of the 
agreement, aud there being a further case of adultery between the 
samo parties, the petitioner filed a second petition, at the hearing 
of which the adultery charged was proved; but the court held 
that the petitioner’s conduct amounted to connivance at, or 
consent to, the wife’s intercourse with the co-respondent. 


As to tho knowledge by the defendant that the woman was mar- 
ried, gee post, p. 660. Where a prisoner, accused of adultery, sets 
upin defence a ndird contracted with the woman with whom he is 
alleged to havo committed adultery, in accordance with the custom 
of his caste, the question the court has to determine is, whether or 
not the accused honestly helieved, at the time of contracting thendird, 
that the woman was not the wife of another man; Reg. v. Monohar 
Ratji, 5 Bom. H.C. hop, C2 C017; Reg. v. Balu Boghu, and Reg. 
v. Haan Suleman, 1b. 19, n. See, also, (pry. Hathi Lalu, ante, 
p- 619. There will alao he tho question as to whether the hus- 
band consented to, or acquiesced in, the nilrd, 


The connection proved between the defendant and the woman 
must not amount to the offence ot rape, as defined by Sect. 375, 
aufe, p. 402, 


Although a man cannot be charged with adultery except by the 
husband of the woman with whom he commits adultery, yet he 
many be charged with, and convicted of, house-trespass with intent 
to commit aduitery, without the husband tumself making the 
charge, if there ia no consent or connivance on the part of the 
latter; Mad. HT. C. Rulings, 1st June 1868, 3 Mad. Jur. 285; but 
where the husband refused to make a charge of house-trespass 
with intent to commit adultery, and only charged the accused 
with house-trespass with intent to commit theft, which was dis- 
proved, the magistrate was held to be right in refusing to convict 
of the charge which the husband refused to make, although the 
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accused said he was there for the purpose of carrying on an 
intrigue with the wife; 5 Mud. H.C. Rep. App. 5, 


Where the accused is charged with rape, and committed on an 
alternative charge of rape or adultery, the mere fact of the husband 
appearing as a witness on the charge of rape, 18 not an instituting 
of a prosecution for adultery by the husband as required by the 
Cr. P.C.; Emp. v. Kallu, J. L. R. 5 All. 238. 


If a man, who has been convicted of adultery with another man’s 
wife, coutimues bis adulterous intercourse, he will be liable toa 
second conviction and punishment for the fresh act, notwithstand- 
ing that the woman had not returned to the protection of be 
hu-band after the conviction of ber paramour; Iteg v. Hnajivalad 
Vithu, B. R. 28th Octuber 1880. 


. Esticine away 4 Manrirp WoMAN. 


Sect. 498. butn reg aay et Married Wonan,— W hoever 
takes or entices away any woman who is, and whom he 
knows, or has reason to believe to be, the wife of any 
man, from that man, or from any person having the care 
of her on behalf of that man, with intent that she may 
have illicit intercourse with any person, or conceals or 
detains with that intent any such woman, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 


Trinble hy a Presudeney Magistrate, ara Muagistiate uf thee firal 
vr second class, A warrant should issde tn the first instance, Police 
officers may nul are cat without a warrant, Defendants are batlable, 
Compoundable. Com lant murt be made natn adultery, quod vide, 


+ 


Charge. 
That you, the said A B, ov or about the day of ; 
at , did take (or entice) away & certain wowau, to wit, CD, 


the wife of ED, whom you know (or had reason to beheve) to be 
the wife of another man, to wit, the said E D, from tho said E D 
(or from the care of G H, who had the care of the said C D on 


660 ENTICING AWAY 4 MARRIED WOMAN. [cuap. xx. 


behalf of the said E D), with intent that the said C D should have 
illicit intercourse with some person ; and that you, the said A B, 
have thereby committed an offence punishable under Sect. 498 
of the Penal Code, and within, &c. 


Evidence, 


To support a charge under this section it must be proved that 
the woman is married, as in a charge of bigamy or adultery, and 
that fact must be proved strictly, 4. ¢., by evidence of third parties 
of certain facts, such as nuptial ceremonies, &c., from which the 
court can jodge whether there has been a legal marriage or not ; 
Emp. v, Pitamber Singh, 1. L. R.5 Cal. 566, overruling eg. v. 
Warira, 8 B. l. R. App. 63, but the law hae not laid down any 
particular way in which the marnago must be proved (except that 
mere reputation is insufficient; Act I. of 1872, Sect, 50 ; Emp. ve 
Arshed Als, 13 C. L, R. 120); consequently, the evidence of a 
man and a woman that they have been married with the usual nuptial 
ceremonies, und thereafter cohabited as man and wife, is sufficient ; 
Emp. v Subbarayam, 1.1, 2.9 Mad., dissenting from Emp. v. 
Pitamber Singh, ubi sup., in so far as that case ruled that such 
proof was not sufficient. In the case of mp. v. Kallu, I. I. R. 5 All. 
238, the proof of the marriage really amounted to very little more 
than proof of cohabitation, there being no evidence of any nuptial 
ceremonies having been performed. 1¢ must thon be shewn that 
this was known to the defendant, or that he had reason to believe it. 
There does not appear to have been any direct ruling as to what 
would amount to sucha knowledge, but in two cases of dissolution 
of marriage, the court refused to condemn the co-respondent in 
costs from the probable absence of such knowledge. In the first, it 
appeared that the respondent was a dronken woman, who had been 
separated from her husbad a considerable time when she met the 
oo-respondeut, and there was nothing to shew that the latter had 
the least knowledge as to who or what she was when he met her, 
except that sho was disposed to become a prostitute ; Priske v. 
Prieke and Goldby, 29 L. J. N.S.P. and M.195. In the other 
onee, the co-respondent waa the landlord of a tavern near the 
petitioner's residence, and his intercourse with the respondent 
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commenced about the beginning of 1862, and about the seme 
tame she was carrying on an adulterous intercourse with another 
man almost under her husband’s nose. In the course of 1868, 
she took furnished lodgings in another part of the town, under an 
assumed name, and there carried on an adulterous intercourse 
with a third man. She was, also, in the habit of going out at 
night alone, when her husband was at home, and not returning 
until alate hour. The court said it appeared to be doubtful 
whether the co-respondent knew the respondent was a married 
woman, but suspected, although it was not very plainly made out, 
that he did know it. Under all the cireumstanoos of the case, 
however, he was not cundemned in costs ; Manton v. Manton and 
Stevins, 34 L. J N.S. oP. and M. 121. 

It must also be proved that she has been taken or enticed uway 
from her husband, or from some person who has had chargo of 
her on behalf of her husband, aud the taking of a woman away is 
an offence under this section, although the advances and solicita- 
tions have procecded from the woman, and tho prisoner has for 
some time refused to yield to her requests ; Reg. v. Kumarasamt, 
2 Mad. H.C. Rep. 331. On this point sce, alao, the remarks on 
the kidnapping and abducting of women for criminal purposes, 
ants, p, $42. The word ‘ enticing ” implies some blandishment 
or coaxing. Where the man and woman are perfectly agreed, the 
uct of a third party, who merely accompanies the woman from her 
huaband’s house, amounts only to un abetment ; Rulings of Mad. 
H. C. 1864, on Seef, 498. Under the prasent section, however, 
it is not necessary to prove the actual abduction, the mere conceal- 
ment or detention is sufficient, and in this it differs from the 
previous sections referred to; provided only, that the accused 
knew or had reason to believe that the woman wae the wife of 
another man; Emp. v. Niadar, I. L. B. 10 All. 580. The words 
‘‘ uch woman” do not mean “such woman #0 enticed as afore. 
mid,” but “such woman, being the wife of another man ”; 6b,, 
disapproving of Emp. v. Tika Singh, I. L. R. 4 All. 261. 
Physical restraint, however, is not essential to “detention.” The 
wife may be detained and her husband deprived of her society 
by allurements afd blandishmente; Reg. v. Soondaree Dogs, 
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4 Mad. H. C. Rep. 20; but if a woman, deserted by her husband, 
goes of her own free will to live with another man, s conviction 
under this section cannot be maintained, as there is no taking 
or enticing away from the husband or other guardian ; Reg. v. 
Pochun Chang, 2 W. BR, Cr. 35. 


Where a procuress induced a married woman of twenty to leave 
her husband, and the fact shewed that the wife ‘‘had made her 
deliberate choice, and was determined, of her own free will, to 
leave her husband and become a prostitute in Calcutta,” the Ben- 
gal High Court held that the procuress could not be convicted of 
kidnapping under Sect. 866, ante, p. 441, but was guilty of 
enticing away 8 married woman under the present section, “ for 
whatever the wife’s secret inclinations were, she would have 
had no opportunity of carrying them out had not the prisoner 
interposed” ; Reg. v. Srimotee Poddee, 1 W, R. Cr. C. 45, 


It is not necessary that a woman should be actually living with 
her husband, or with the person in whose charge she is on his 
behalf, provided that she be living somewhere with his consent. 
Thus, « conviction was maintained where the prisoner had eloped 
with a woman from a house in Calcutta, hired for her by her 
husband, who was absent in Assam. In this case the Court said, 
“we cannot say as the Sessions Judge said, ‘that a wife is 
ulways the property of her husband, whether he is absent or 
prosent’; but we think it clear that a wife living in her husband’s 
house, or in a house hired by him for her occupation, and at his 
expense, is, during his temporary ubsenco, living under his 
protection, eo as to bring the case within the meaning of 
Sect. 498, provided, of course, that the defendant knew, or had 
reason to believe, thut -he was the wife of the man from whose 
protection he took her, or on whoee behalf the person from whom 
he took her had charge of her, and also provided he took her 
with the intent specified in the Act. To hold otherwise would be 
to declare the worst cases of seduction not punishable under the 
Penal Code’’; Muity Khan v. Mungloo, 5 1. B. Cr. 50. 


It must aleo be shewn that the intention with which any one 
of the foregoing acts is committed is that the woman may have 
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illicit sexual intercourse with some man, and it is immaterial 
whether the wife is a consenting party or not. 

A finding on this section should state definitely on what part 
of the section the accused is guilty; only when it is doubtfal 
what is the exact offence proved against the acoused should a 
general finding in the words of the section be resorted to;. 
Reg, Vv. Mothoora, 22 W. BR. Cr. 72. 


Where a husband makes x complaint under Sect. 366 in 
respect of acts done to hix wife which do not support sucha 
complaint, the accused may be convicted, if the evidence 
justifies it, under this section, without a fresh complaint by 
the husband ; Jatra v. Reawt, 1. L. H.W Cal. 488, 


664 DEFAMATION. fowaP. XXI. 


CHAPTER XXI. 
DsEraMATION, 


Sect. 499. Defamation.—Whoever, by words either 
spoken or intended to be read, or by signs, or by visible 
representations, makes or publishes any imputation 
concerning any person, intending to harm, or knowing 
or having reason to believe that such imputation will 
harm, the reputation of such person, is said, except in 
the cases hereafter excepted, to defame that person. 


Eaplanation 1.—It may amount to imputation to impute 
anything to a deceased person, ifthe imputation would 
harm the reputation of that person, if living, and is 
intended to be hurtful to the feelings of the family or 
other relatives, 


Explanation 2.—It may amount to defamation to make 
an imputation concerning a company or an association 
or collection of persons as such. 


Feplanation 3,--An imputation in the form of an alter- 
native, or expressed ironically, may amount to defama- 
tion. 

Explanation 4.—No imputation is said to harm a person’s 
reputation, unless that imputation directly, or indirectly, 
in the estimation of others, lowers the moral or intel- 
lectual character of that person, or lowers the character 
of that person in respect of his caste or of his calling, or 
lowers the credit of that person, or causes it to be 
believed that the body of that person is in a loathsome 
state, or in a state generally considered as disgraceful. 


Illustrations. 


(a) A saye—“ Z is an honest man; he never stole B’s 
watch”; intending to cause it to be believed 
that Z did steal B’s watch. This is defamation, 
unless it fall within one of the exceptions. 
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(6) A is asked who stole B’s watch. A points to S, 
intending to cause it to be believed that E 
stole B’s watch. This is defamation, unless it 
fall within one of the Exceptions. 

(c) A draws a picture of Z running away with B's 
watch, intending it to be believed that Z stole 
B’s watch. This is defamation, unless it fall 
withiz one of the Exceptions, 

First Exception. Imputation of any Truth for the Public Good.— 
It is not defamation to impute anything which is true 
concerning any person, if it be for the public good that 
the imputation should be made or published. Whether 
or not it is for the public good is a question of fact. 

Second Exception. bublie conduct of Lublic Servante.—It is not 
defamation to express in good faith any opinion whatever 
respecting the conduct of a public servant in the die 
charge of his public functions, or respecting his charac- 
ter, so far as his character appears in that conduct, and 
no farther. 

Third Exception. Conduct of any Person touching any Publve 
Questin.—It,is not defamation to express in good faith 
‘any opinion whatever respecting the conduct of any 
person touching any public question, and respecting his 
character, so far as his character appears in that conduot, 
and no farther. 

Llinatra tion, 


It is not defamation in A to express in good faith any 
opinion whatever respecting Z’s conduct in 
petitioning Government on a public question, in 
signing a requisition for a meeting on a public 
question, in presiding or attending at such a 
meeting, in forming or joining any society 
which invites the public support, in voting or 
canvassing for a particular candidate for any 
situation in the efficient discharge of the duties 
of which the public is interested. 
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Fourth Heception. Publication of Reports of Proceedings of Courts 
of Justice.—It is not defamation to publish a substantially 
true report of the proceedings of a court of justice, or of 
the result of any such proceeding. 

Ezplanation.—A Justice of the Peace or other officer 
holding an inquiry in open court preliminary to a trial 
in a court of justice, is a court within the meaning of 
the above section. 

Fifth Eaception. Merits of a Case decided in a Court of Justice, 
$c.—It is not defamation to express in good faith any 
opinion whatever respecting the merits of any case, civil 
or criminal, which has been decided by a court of jus- 
tice, or respecting the conduct of any person as a party, 
witness, or agent, in any such case, or respecting the 
character of such person, as far as his character appears 
in that conduct, and no farther. 

Tlluatratzone. 

(a) A says—‘‘T think Z’s evidence on that trial is so 
contradictory that he must be stupid or 
dishonest.” Ais within this Exception if he 
says this in good faith, inasmuch as the opinion 
which he expresses respects Z’s character as 
it appears in Z’s conduct as a witness, and 
no farther. 

(t) But if A says—‘‘I do not believe what Z asserted 
at that trial, because I know him to be a 
man without veracity”: A is not within this 
Exoeption, inasmuch as the opinion which he 
expresses of Z's character is an opinion not 
founded on Z’s conduct as a witness, 

Bisth Heception. Merits of a Public Performance —IJt is not 
defamation to express in good faith any opinion respect- 
ing the merits of any performance which its author has 
submitted to the judgment of the public, or respecting 
the oharacter of the author so far as his character 
appears in such performance, and no farther. 
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Eeplanations,—A performance may be submitted to the 
judgment of the public expressly or by acts on the part 
of the author which imply such submission to the judg- 
ment of the public. 

Mluatratione, 


(a) A person who publishes a book, submits that 
book to the judgment of the public. 

(}) A person who makes a speech in public, submits 
that speech to the judgment of the public. 

(c) An actor or singer who appears on a publio stage, 
submits his acting or singing to the judgment 
of the public. 

(d) Asays of a book published by Z—‘‘Z’s book is 
foolish, Z must be a weak man. 2's book is 
indecent, Z must be a man of impure mind.” 
A is within this Exception, if he says this in 
good faith, inasmuch as the opinion which he 
expresses of Z respects Z’s character only so 
far as it appears in Z's book, and no farther. 

(ce) But if A says—‘I am not surprised that Z's book 
is foolish and indecent, for he is a weak man 
and a libertine.” A is not within this Exoep- 
tion, inasmuch as the opinion which he ex- 
presses of Z’s character is an opinion not 
founded on Z's book. 

Seventh Exception. Censure passed in goad fasth by a Person 
having lawful authority our another.—It is not defamation in 
a person having over another any authority, either con- 
ferred by law, or arising out of a lawful contract made 
with that other, to pass in good faith any censure on the 
conduct of that other in matters to which such lawful 
authority relates. 

Tllusi rations. 

A Judge censuring in good faith the cunduct of 
a witness, oran officer of the court ; a head of a 
department censuring in good faith those who 
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are under his orders; a parent censuring in 
good faith a child in the presence of other 
children ; a schoolmaster, whose authority is 
derived from a parent, censuring in good faith 
a pupil in the presence of other pupils; 
@ master censuring a servant in good faith for 
remiseness in service; a banker censuring in 
good faith the cashier of his bank for the 
conduct of such cashier as such cashier—are 
within this Exception. 

Eighth Exception. Accusution preferred in good faith toa duly 
authorised Person.—Tt is not defamation to prefer in good 
faith an accusation against any person to any of those 
who have lawful authority over that person with respect 
to the subject-matter of accusation. 

Tilustrations. 


If Ain good faith accuses Z before a magistrate; if A 
in good faith complains of the conduct of Z, 
a servant, to Z’s master; if A in good faith 
complains of the conduct of Z,a child, to 2’s 
father—A is within this Exception. 

Ninth Exception. Imputation made in youd faith yu Person 
Jor the protection of hia Interestz.—It is not defamation to 
make an imputation on the character of another, pro- 
vided that the imputation be made in good faith for the 
protection of the interests of the person making it, or of 
any other person, or for the public good. 

LUuatrationa. 

(a) A, a shopkeeper, says to B, who manages his 
business—'' Sell nothing to Z unlees he pays 
you ready money, for I have no opinion of his 
honesty.” A is within the Exception, if he has 
made this imputation on Z in good faith for 
the protection of his own interests. 

(>) A, a magistrate, in making a report to his 
superior officer, casts an imputation on the 
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character of Z. Here, if the imputation is 
made in good faith and for the public good, A 
is within the Exception. 

Tenth Exception, Caution intended for the goat of the Person to 
whom st is conveyed, —It is not defamation to convey a cau- 
tion in good faith to one person against another, provided 
that such caution be intended for the good of the person 
to whom it is conveyed, or of some person in whom that 
person is interested, or for the public good. 


Sect. 500. Punshment for Defamation. Whoever defames 
another shall be punished with simple imprisonment for 
a term which may extend to two years, or with fine, or 
with both. 


Sect. 501. Printiny 1) famatory Matter.— Whoever prints 
or engraves any matter, knowing or having good reason 
to believa that such matter is defamatory of any person 
shall be punished with simple imprisonment for a term 
which may extend totwo years, or with fine, or with 
both 


Sect. 502. Sab of Difamatory Matter.—Whooeover sells or 
offers for sale any printed or engraved substance contain- 
ing defamatory matter, knowing that it contains such 
matter, shall be punished with simple imprisonment for 
a term which may extend to two years, or with fine, or 
with both. 

Triable by the Court of Svenon, a Preaideney Magiatrute, or 
a Magistrate of the first class, A warrant should tasue in the firat 
inatance. Polwee ojlicera may not arrest without a warrant, 
Defendants ure batlable. Compounduble, Prosecution muat be by 
person aggrieved by the offence; Cr. P. C., 1882, Sect, 198. 


Charge. 
That you, the said A B, on or about the day of / 
at , defamed one C D, to wit, by writing and publishing 


concerning him, the said C D, the words and matters following 
(ur by making and publishing concerning him, the said O D, 
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a certain imputation in the words and to the effect following), that 
isto say (here insert the defamatory matter), intending to harm, or 
knowivg or having reason to believe that such imputation would 
harm, the reputation of the said C D; and that you, the said 
A B, have thereby committed an offence punishable under 
Sect. 500 of the Indian Penal Code, and within, &c. 


Evidence. 
The Ponal Code makes no distinction between written and 
spoken defamation ; eg. v. Mohunt Pursoram, 2 W. RB. Cr. 36. 


The offence must be proved to have been committed within the 
jurisdiction where the offender is being tried. In the case of libel 
if a letter containing the libel reach yberson to any sm it is 
addressed in the juriediction ings, that person withught; see 
R. v. Johnson, 7 East, 65; k a ocueation. i, 842 ; even 
though addressed to him o » BR. v. Watson, 
1 Camp. 218; or even if a .aining the libel, be 
put into the post office in th8€8 2 befMediction; R. v. Burdett, 
4 B. and Ald, 95; it 19 a suff Pl?* ublication of the libel within 
that jurisdiction ; in the last case, three out of four judges held, 
that if a man write and compose a libel in L, with intent to 
publish it, and afterwards publish it in M, he may be indicted 
in either jurisdiction. Where a libel is printed in one town, and 
sent by post to people in another town, it is published in both 
places; Hmp. v. Girjashanhar, I. L. R.15 Bom. 286. There is 
no publication, however, if the libel be addressed to the party 
himeelf; Phslips v. Janeen, 2 Esp. 624; Komul v. Nobin, 
10 W. R. Civ, 184; Bmp. vv. Takt Husain, I. L. RB. 7 All. 205; 
Wennhak v. Morgan, 20 Q. B. D., p. 687; Bmp. v. Sadashiv 
Atmaram, I. L. B. 18 Bom. 205; giving a letter to be copied is 
safficient publication; Heckford v. Galetin, 2 Hyde, 274; 
Pullman v. Hal [1891], 1 Q. B. 524; but if a solicitor, writing 
a letter on a privileged occasion on behalf of a client, dictates it 
to « clerk, and gives it to a clerk in his office to be copied, that is 
not # publication; Bowsins v. Goblet [1894], 1 Q. B. 842. Send- 
ing one toa man's wife is a publication; Wenman v. Ashe, 
18 C. B. 886 ; but a disclosure of a libel by the defendant to his wife 


trations 
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is not a publication; Wennhah v. Morgan, 20 Q. B.D. 688. 
A libel addressed to a firm (being intended to be read by two only of 
the partners) and opened and read in the usual course of business 
by one of the clerks is published ; Pullman v. Asll [1891], 1 Q. B. 
524. A charge of defamation may be founded on a republication 
or reproduction of what has already been published, although 
no charge has been laid in respect of the original publication , 
In re Moward, I. L, R. 12 Bom. 167; Rag, v. Holt, 8 Cow’s C. C, 
411; Waithman v. Weaver, 11 Price, 257, nofe. 


Proof that the defamatory matter, if written, is in the defend- 
ant’s handwriting, is said to be presumptive evidence of publication, 
so as to throw the onus of proving non-publicatiun on him ; B. v, 
Beare, ) Ind. Raym. 417; Lamb's Case, 9 Rep. 599; but a libel 
may be found under circumstances which preclude such presump- 
tion. The publication may also be by selling the libel, 
distributing it gratis, reading it toothers (if he knew the tendency 
of it before ), or by sending it, and having it delivered to another 
pereon ; Bac, Abr, Inbel, B. 2; 1 Hutch. c. 28, p. 546. Evidence of 
the libel having been purchased in a bookseller’s shop, or at a 
newspaper office, of a servant there, in the course of business, will 
sustain a count charging the master with baving published it ; 
Bao, Abr. Libel, B. 2; BR. v, Alinon., 5 Bur, 2686, 


Printing a libel, unless qualified by circumstances, is said to be, 
primd factc, a publishing; for it must be delivered to the com- 
positors and other subordinate workmen ; Buldirin vy. El phtnatone, 
2 W. Bl. 1038; but this proposition 1s demed in Wattav. Fraser, 
7 d.and E., p. 283. Indeed, the mechanical work of compositorn, 
and the division of labour among them, almost preclude the 
presumption that any of them have obtained any knowledge of 
the sense of what they were composing. If the manuscript of 
the Lbel be proved to be in the handwriting of the defendant, 
and it be also proved to hase been printed and published, thin is 
evidence to go to the jury that it was published by the defendant, 
although there is no evidence to shew that the printing and 
publishing were by the direction of the defendant ; 2. v. Lovett, 
9 0. and P. 462. 
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Where the libel has been printed by the directions of the 
defendant, and he has taken away some of the impressions, 
a copy of those left with the printer may be read in evidence ; 
Watson's Case, 2 Stark, N. P.C. 129. In order to shew that the 
defendant had caused a libel to be inserted in a newspaper, 
a reporter to the paper was called, who proved that he had given 
a written statement to the editor, the contents of which had been 
communicated by the defendant for the purpose of publication, 
and that the newspaper produced contained the same, with the 
exception of one or two slight altcrations, not affecting the sense; 
it was held that what the report published might be considered 
as published by the defendant, but that the newspaper could not 
be read in evidence without producing the written statement deli- 
vored by the reporter to the editor ; Adams v. Kelly, Ry. and Moo, 
157. A statement at the foot of a newspaper that it is published 
or printed by a cortain person is not even primd facie evidence 
against him; Iteg. v. Stanger, L. 2.6 Q B. 352 ; but an attested copy 
of a declaration made by the editor of » paper under Act XXV. of 
1867, Sect, 5, thut he was the printer and publisher of the paper 
is prima faci proof of the publication of a defamatory statement 
contained in the paper; Ramasum: v. Lohanada, I. lL. R. 9 Mad. 
387. But where an editor in good faith entrusts the temporary 
management of his paper to a competent person, and, during his 
absence, and without his knowledgo, a libel is inserted, the editor 
cannot be held to have published the libel; ib. 

A delivery of a newspaper, contaming a libel, according to the 
provisions of the 38 Geo. III c. 7%, to the officer uf the stamp 
office, has been held a publication, though such delivery was direct 
by the statute, for the officer had an opportunity of reading the 
libel; Amphlett’s Cass, 4 B. and C. do; seo also, Cool v. Ward, 
6 Bing. 408; Ree. v. Hart, 10 Braet, Ob. 

The intention to harm by the imputation, or the knowledge that 
the imputation i likely to harm the person against whom it is 
made, must be proved Where a man publishes a writing, which 
upon the face of it 1s untrue, the law presumes that he does so 
with such a mahcious intention as would constatute au offence, and 
it is unnoceasary to give any further proof of intent ; ander the 
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Penal Code, he would be presumed to have published it with the 
intention of harming, or knowing or having reason to believe that 
it would harm, the reputation of the pereon defamed. Thus, in 
Harvey’s Case, 2 B. and C. p. 269, Abbott, 0. J., said:—“ If i¢ 
be true that a malicious intention be necessary to renderamenable 
to law a person who publishes defamatory matter, I say that unless 
that malicious intent may be inferred from the publication of the 
slander iteelf, in a case where no evidence is given to rebut that 
inference, the reputation of all His Majesty's subjects, high and 
low, would be left without that protection which the law onght 
to extend tothem.”’ Sv in Sir Francis Burdett’s Case, 4B and Ald, 
p. 120 Best, J., said :—‘'I told the jury that tho question, whe- 
ther it (the libel) was published with tho intention alleged in the 
information, was peculiarly for their consideration ; but I added 
that the intention was to be collected from the papor itself, unless 
the import of the papor were explaind by the mode of publica- 
tion, or any other circumstance. I added that if itappoared that 
the cuntonts of the paper were likely to oxcite sedition and dis- 
affection, the defendant must be presumed to intend that whioh 
his act was likely to produce.” It is not neccasary to prove that 
the complainant has actually suffered from the scandalous imputa- 
tion alleged, but :t 18 sufficient to shew that the defendant knew 
or had reason to believe that the imputation would be likely to 
harm the reputation of the prosecutor ; Req. v. Thakur Das, 6 N. 
W . 86. It is, however, open to the defence to show the reputa- 
tion of the person who 1s alleged to havo been harmed, and thus to 
shew that the matter on the whole isa true account, Latdman vy, 
Hoeareey, I. L. R.7 AU, 906 ; provided that the roputation proved 
shews the probability of what 1s alleged against him in the libel ; 
Bell v. Parke, 11 Ir. C. L. B. 418; but this does not let in evidence 
of general reputation that he was guilty of the particular act 
charged against him in the hbel; 66. See, also, Scott v. 
Sampeon 8 Q. B. D. 491. 

It may, however happen, where the expressions aro ambiguous 
or the intentions of the defendant doabtful, that it is necessary to 
adduce evidence for the purpose of shewing positively the motive 
which prompted the publication. For this purpose any ciroam- 

Bere 
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stances are admissible which may elucidate the transaction, and 
enable the jury rightly to conclude whether the defendant 
acted with the intention and for the pupose of causing the evil 
consequences enumerated in Sect. 499. With this end in view, 
in an action for libel contained in a weekly paper, evidence was 
allowed to be given of the sale of other papers, with the same 
title, at the same office, for the purpose of shewing that the papers 
were sold deliberately, in the regular course of circulation, and 
vended in regular transmission for public perusal ; Plunkett v. 
Cobbett, & Esp. 1386. So, where on the trial of an action for libel 
contained in a newspaper, subsequent publications by the defend- 
ant in the same paper were tendered in evidence to shew quo animo 
the defendant published the libel in question, Lord Ellenborough 
said that doubtless they would be admissible in the case of an 
indictment ; Stuart v. Lovell, 2 Stark, N. P.O. 95. So, also, in 
the trial ofan action against the editor of a monthly publication for 
a libel contained in it, articles published from month to month, 
alluding to the action, and attacking the plaintiff, are admissible 
to shew the intent with which the libel was published, and also 
that it was published concerning tho plaintiff; Chubb v. Westley, 
6 C. and P. 436. Tord Ellenborough also held that any words or 
acts of tho defendant are admissible to shew his intent in making 
uec of the words which form the basis of the action; Rusfel y. 
Macqutater, 1 Camp. 49 ; aud either the prosecutor or the defendant 
is entitled to read extracts from different parts of the paper 
or book containing libels relating to the same subject; Ree v, 
Lambert and Perry, 2 Cump.398. Sce, also, where the publication 
is primd facie excusable, on account of its cause, asin the case 
of servants’ characters, or confidential advice, or communications 
to persons who ask it, or have a right to expect it, malice in fact 
muat be proved ; per Bayley, J., in Bromage v. Prosser, 4 B. and 
C. 256. The same doctrine is laid down in the case of M’Pherson 
v. Daniele, 10 B.and 0. 272; and Parke, B., in Wright v. Wood- 
gate, Tyr. and @. 15, said :—* Where a man has a right to make 
@ communication, you must either ahew malice intrinsically from 
the language of the letter or prove express malice.” Looking, how- 
ever, to the terme of Sect. 105 of the Evidence Act, it can scarcely 
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be contended that the law contained in the last two sentences 
applies in its entirety to India, but I think that the following 
may be regarded as the way in which it would bo applied: 
When from the evidence adduced by the prosecution it appears 
primd facie that the occasion was privileged, and the communica- 
tion made bond fide, then it lics on the prosecution to prove 
affirmatively the existence of the intentions or knowledge set out 
in Sect. 499. Where a porson wrote defamatory matter to W, 
under circumstances which rendered the writing privileged, buat 
by mistake enclosed it in an envelope to X, it was held that tho 
latter publication was also privileged in the absence of express 
malice on his part ; Tompson v. Dashwood, 11 Q. B. D. 43. 

Bat in all cases where the mattor is defamatory in ite nature, 
the onus of proving the truth of tho statement, or, at least, that he 
had reasonable yround for beheving it to be trae, and was actuated 
in making such statement, not by malicious motives, but by intelli- 
gent zeal for the public interest, so as to shew that the imputation 
was made in “ yood faith,” lies on the person making the atate- 
ment ; Allaf Iovsssin v. Tauaddooh Hooasein, 2 Agra, 87; Sealy, 
v. Ramnarain, 4 W. R. Cr. 22; Rey. v. Kthabhas Purbhoodas, 9 
Bom, H.C. Fup. 451; In re Shibo Proand, 1, L. R. 4 Cal, 124, 
See, also, the Evidence Act of 1872, Sect. 105. As nono of the 
exceptions to Sect. 4{) are, in any way, connected with the 
section imposing a punishment for defamation, they need not 
noticed or negatived in the charge. 

Writing a letter to a young and virtuous woman containing a 
proposal that she should surrender her chastity to the writer for 
a sum of money, is adefematory hbel tending to provoke a breach 
of the peace; Reg. v. Adams, 22 Q. B. D. 66. Quare whether 
this would be defamation in India, because it was not published 
of her, but fo her. It would probably fall under Sect. 509, post. 

Leplanation 1, Imputation against a deceased person. —In the case 
of an imputation against a deceased person, it must be proved thut 
what is complained of is. as regards the deceased, defamation under 
the Penal Code, and then that it is intended to be hurtfal to the 
feelings of his faimily or other near relatives, In this explanation 
the words used with regard to the intention of the acensed difles 
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from those used in the section itself; there thoy are “intending to 
harm, or knowing or having reason to believe that they will harm,” 
the reputation; here the imputation must be “ intended to be 
hurtful,”” &c., thus shewing that the intention in such a case 
must be express, &c., not merely to be implied from the 
fact that the natural result of what is imputed to the deceased 
may be likely to hurt the feelings of his relatives. This is the 
law in England; see Reg. v. Topham, 4 T. B., p. 129, where 
Kenyon, C. J., says:—‘ To hold that, even after ages are past, 
the conduct of bad men cannot be contrasted with the good, 
would be to exclude the most useful part of history; and, 
therefore, it must be allowed that such publications may be 
made fairly and honestly. But, let this be done whenever it may, 
whether soon or late after the death of the party, if it be done 
with a malevolent purpose, to vilify the memory of the deceased, 
with a view to injure his posterity, then it is done with a design to 
break peace, and it is illegal.” A sutt by the heir and nearest 
relation of a deceased Hindu person, in respect of a statement 
about the deceased causing damage to plaintiffasa member of his 
family, is not amtainable ; Luckumsey Rowjee v. Hurlum Nursey, 
I, I. B. & Bom, 530. 
Baplanation 2. Imputation against a company or collection of 
ns.—To come uncer the terms of thisexplanation the defama- 
“sory words must apply to all the class, but the libel need not name 
the class as such ; itis sufficient if the words can only be interpreted 
in sach a way as to reflect upon all the members of that class. 
Thus, where a libel was published concerning ‘an East India 
Director,” and it was charged as being a libel on the East India 
Company, Le, O. J., said :—*“ It 1s objected to, as not being a hbel 
againstall of them ; but the advertisement seems equally applicable 
to every one of the Directors. Where a paper is printed equally 
reflecting upon a certain number of people, it reflects upon all ; and 
readers according to their different opinions may apply itso. It has 
been the rale of this court always to prevent libels upon societies of 
men”; Resv. Jenour, 7 Mod. 40}. The same principle had been 
applied in the Jows’ case ; Rew v. Osbourne, 1 Bar. K. B. 138, 166, 
where it was held libellous to print a book giving such an account 
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of certain Jews who lived near Broad Street, London, as would tend 
to make people believe them so barbarous as to burn a woman and 
a child because it was begotten by a Christian; and was esubse- 
quently applied in the case of a libel against all the clergy in 
Dorham ; Rew v. Williams, 5 B. and Ald. 595. The libel, however, 
must be against a particular circumscribed body of men, not 
against mankind in general, nor against a particular order of 
men, a8, for iustance, men of the gown; Ror v. Alme, 8 Sulk. 224; 
and if a person said that all lawyers were thieves, the bar could 
not sue him, nor could a particular lawyer, unless there was 
something to point to the particular individual; Wiles, J., in 
Eustwood vy. Holmes, 1 F. and F, 84%, 


An action for hbel lies at the suit of a joint stock company for 
statements defamatory of the charactor of the company in respect 
of the management of their business without proof of spocial 
damage; Helton Coal Co. v. North Eastern Newe Association 
[1894], 1 Q. B. 1383. 

Explanation 4. Definition of harm toa person's reputation 
This explanation does not apply where the expressions used are in 
themselves defamatory. If'an expression used is doubtful as to 
its signification, and some evidence 18 necessary to decide whether 
it is calculated to harm a particular person's reputation, it is 
possible that the principle cnunciated in this explanation might 
and would with propriety be applied; Emp, v. McCurthy, I. L. R. 
9 All. 420; see, also, Reg. v. Thakur Daa, 6 N. W. 86; Laudman vy. 
Hearsey, I. L. R.7 All. 906; Bell v. Parke, 1179. C. L, R418. 


Eeception 1. Imputation of any truth for the public good. 
This is practically included in Exception 9, the difference betwcen 
the two being that this exception applies only to a true imputation 
made for the public gvod, whereas tho ninth exception is not 
confined to a true imputation provided it be made bond fide and for 
one of the purposes therein mentioned. In deciding whether it is 
for the public good that a matter relating to a particular person 
shoald be discussed, the position of the person whose cunduct is 
canvassed mast be taken into cousideration, and the privilege must 
be confined to reports or comments upon persons whose position 
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is of public interest to the whole commanity, or with reference to 
matters of public interest to the whole community; Purcell v. 
Sowler, 1 C. P. D. 781; affirmed on appeal, 2 0. P. D. 215. The fol- 
lowing metters have been held to be matters of public interest :— 
The conduct of a clergyman in the recognized public worship 
of the Church of England; Kelly v. Tinling, L. RB. 1 Q. B. 699; 
the character of a person, individually of no public interest but 
in reference to his capacity to reconstruct the navy of England ; 
Henwood vy. Harrison, L. B. 7 C. P. 606; comments on charges 
made by a member of Parliament in the House of Commons, 
impugning the character and conduct of a judge; Wason v. 
Walter, L. R. 4 Q. B. 73, the reason for which the name of a 
medical practitioner was removed from the register of legally 
qualified practitioners; Allbut v. Council of Medical Education, 
28 Q. B. D. 400; a true account of the proceedings of a guast- 
public society in the expulsion of a member for a cause within its 
jurisdiction; Barrows v. Bell, 7 Gray (Massachusetts), 801. 


Making and publishing, Whether the making or publication of 
® particular imputation is for the public good isa question of fact ; 
Emp. v. Janardhan Damodar, I.L, R. 19 Bom. 708 ; and while an 
imputation may be held to be true and made for the public good, 
the Court may at the same time hold that the manner of publica- 
tion was not for the public good, and convict ; ib, 


Eeception 2. Publie conduct of public servants.—To bring a case 
under this exception, the opinion expressed must be a fair one, and 
half truths must not be told; therefore, where, although the state- 
ment made by the defendant was tho truth, but was incomplete 
and misloading, portions having been omitted which entirely 
took the sting out of what was published, it was held that the 
accused could not plead that the imputation made by him on the 
complainant’s charanter was made in good faith for the public 
good ; Emp. v. Kakde, I. L. R. 4 Bom, 298. 

Exosption 8. Conduct of any person touching any public question.— 
This exception is confined to opinions expressed as to the conduct 
of a person, no mater what Ais own postition may be, in regard to a 
public question, and his charactor so far as appears from that conduct. 
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The cases cited under Exception 1 are also applicable here. The 
conduct of persons at a public meeting, although they do not go 
there in a public capacity, held for the purpose of promoting the 
election of a candidate for a seat in Parliament, may be made the 
subject of fair and bond fide discussion by a writer in a public news- 
paper, and unfavourable commenta made upon auch conduct in the 
course of such discussion are privileged; Davie v. Duncan, L. R, 
9 C. P. 896. Where the prosecutor, a medical man, had insorted 
an advertisement in a medical paper of which the accused was the 
editor, soliciting the public to subscribe to a hospital of which he 
was the surgeon in charge, aud atating the number of successful 
operations which had been performed, it was held tho advertisement 
had tho effect of making such hospital a publio question, and of 
submitting it to the jadgment of the public, and that the accused 
in commenting on the conduct of the proseoutor in connection with 
the insertion of the advertisement was within the third, sixth, and 
ninth exceptions of this soction; Hmp.v. MeLeol, I. th, RB, 
3 All, 342. 

The sanitary condition of cottages lot by a colliery company to 
its workmen is a matter of public interest, and fair comment 
thereon is not libellous ; Helton Coal Co. v. North Eustern Newa 
Asnociation (1894},1 Q. B. 133. 

Unfavourable comments upon the conduct of persons who take 
a public position with regard to pablic matters stand on a very 
different footing to the publication of untrae and libellous matters 
stated at public meetings in respect to third persona. These are 
not privileged when reported ina newapoper, even when reported 
fairly, althongh they may happen to havo been privileged at 
the time they were made ; Davison v. Duncan, 7 E. and B, 229. 
Popham v. Pickburn, 7 H. and N. 891; Purcell v. Souler, 
2C. P.D. 215. These reports have, however, been declared to 
be privileged by the Statute 44 and 45 Vict. c. 60, s. 2, provided 
that the meeting was a public meeting, lawfully convened for a 
lawfal purpose, and open to the public; that the report was fair 
and accurate, and published without malice ; that the publication 
was for the public good ; and the defendant has not refused to 
pablish, when asked, a reasonable letter of explanation or con- 
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tradiction, See Odgers on Libel, 2 Edit., pp. 877-888, Such 
reports would not be privileged under Ezception 4, which only 
applies to proceedings in a court of justice. 


Exception 4. Publication of reports of proceedings of Cowrte of 
Justice.—It always has been the Jaw in England that “a fair 
account of what takes place in a court of justice is privileged, and 
the reason is that the balance of public benefit from the publicity 
is groat. It is of great consequence that the public should know 
what takes place in court, where the proceedings are under the 
control of the judges”; Campbell, O. J., in Davison v. Duncan, 
ubt sup. :— Such reports only extend that publicity which is so 
important a feature in the administration of the law in England, 
and thus enable to be witnesses of it not merely the few whom the 
ooart can hold, but the thousands who can read the reports”; 
Wilde, K., in Popham v. Prekburn, uli sup. The report, however, 
muat be a fair and substantially accurate report, favouring 
neither one side nor the other, and not ommitting important 
matters which may alter the aspect of the case. The publication 
of such a report mm parte 1s not libellous, so long as all the parts 
put together give a fair account of the whole proceeding, and no 
part is left out which is necessary to the report being a fair report 
of the proceeding; Lewis vy Lery, E. B. and E. 587; bat the 
publication of the last scone alone, i.e, the judgment and the 
reasons for it, may expose the publisher to considerable risk , per 
Lord FitzGerald, in Macdougall v. Knight, 14 App. Ca. at p, 207, 
There is no presumption one way or the other as to whether a 
judge's judgment, or summing up to a jury, does or does not give 
such a complete and substantially accurate account of the case in 
respect of matters upon which he is adjudicating as to bring it 
within tho privilege: that must bea matter of evidence; per 
Halsbury, L. C., in Macdougall v. Anight, 14 App. Ca. at p. 200, 
In the court below, it was held that a fair and accurate report of 
the judgmont in an action, apart from the evidence published 
bond fide and without malice, is privileged ; Mucdougall v. Knight, 
17 Q. B. D. 686; but this ruling was not overruled by the House 
of Lords, and the Coart of Appeal in a subsequent case intimated 
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that they considered their ruling was still good law ; Macdougail 
v. Knight, 25 Q. B. D. 1. 

It is doubtful, too, even under this exception, to what extent the 
publication of a report of proceedings in a court of justice may 
extend. Suppose a charge of publishing a defamatory libel be 
dismissed for some other cause than that the publication is not a 
defamatory libel. The case itself may be reported, but would the 
re-publication of the defamatory words be privileged ? In England, 
on shewing cause agninst a rule for a criminal information, for 
publishing a blasphemous and scditious libel, it was urged that it 
was merely the report of a judicial proceeding ; yet the court held 
that if the report contained anything blasphemous, seditious, 
indecent, or defamatory, the defendant had no right to publish 
so much of it, although it had actually taken place in a cuurtof 
justice ; Carlile’s Cause, 3 Bo and Ald. 167, 

This exception by itself, without the explanation, would not 
have permitted the publication of a report, of an inquiry prior to 
committal before a magistrate, because a magistrate while engaged 
in such an inquiry 18 not a judge, and none but a judge ora 
number of judges can constitute « court of justice, and the explana. 
tion itself is not happily worded. The last ten words, tu make 
the explanation legally accurate, should have been “ is a court of 
justice within the meaning of the above explanation.” But there 
would not seem to be any doubt but that this explanation was 
intended to, and does alter the law sa it was in England many 
years ago, and under which it was decided that the publication of 
preliminary or ce porte proceedings in a court of justice cannot be 
justified ; as the publication of depositions before a Justice of tha 
Peace on a charge of murder; Lee’s Case, 5 Lap, 123; or the pro- 
ceedings of a Coroner's inquest ; Fleet's Case, 1 Be and Ald, 379, 
Now, however, it would seem that is England, the only point 
which would be considered would be whether the report was a 
fate repor* of what took place in a court, and that it would make no 
difference whether the report was of a trial in a court which coald 
give a final decision, or of a preliminary investigation prior to 
commitment, or whether the application was ez parle or not; 
Wason v. Walter, Lb. R.4Q.B. 73; Usill v. Hales, 3 0. P. 
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D. 819; the report of an application for a sammons which was 
afterwards dismissed on the hearing comes within this principle; 
Kimber v. The Preas Association [18938], 1 Q. B. 65. 

Eeception 6. Merits of a public performance.—The same 
principles gévern the application of this exception as that of 
Ewception 3. 

Eeception 7. Censure by one person having authority over another. 
The gumastah of a gooroo, who published an order of his master 
excommunicating tho complainant from his caste, would come 
under this exception, if the complainant was really subject to the 
gooroo; 6 Mad. H. 0. Rep. App. 46; Reg. v. Sri Vidya Sankara, I.L, 
R. 6 Mad. 381; and if the circumstances are such that all that 
was said or done was consistent with the duty imposed upon the 
two parties by law or custom, whether that duty be legal, moral, 
social, or spiritual ; Gardner v. Slade, 13 Q. B. 796; but where the 
exercise of ecclesiastical jurisdiction is plainly ultra vires, or other- 
wise unsanctioned by the ordinances ofa religious society, or where 
such ordinances controvert the general law, and, in either case, 
consequences result which the criminal law was intended to restrain, 
no privilege can oxist; In re Paul de Crus, I. L. R. 8 Mad. 140, 
‘fhe consure or excommunication, where lawful, must, however, be 
comfaunicated in a proper manner, so as not to come into the hands 
of those whom it does not concern; for a communication which 
would be privileged if made by letter becomes unprivileged if 
made through the telegraph office, becanse it is necessarily com- 
municated to all the clerks through whose bands it passes ; it is 
like the case of the libel contained on the back of a post-card ; 
Williamson v. Freer, L. R.9C. P. 898. Where N, having attended 
a Hinda widow marriage (legalised by Act X V of 1856), 8, his 
georoo, published a notice to the members of his sect declaring N 
to be an out-caste, and forbidding his disciples and the public of 
the town in which N lived to associate with him until he had done 
penance, it was held that this was privileged; Reg. v. Sri Vidys 
Sankara, J. L.R. 6 Mad. 881; approved of in Bashwmati v Budram 
I. L. R. 22 Cal. 46. Salso sent by post to N a registered post- 
card of similar import, and in so doing it was held, that he had 
committed the offence of defamation; +6. Where a Brahmin 
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who was out of castehad been re-admitted, in consequence of 
which there was split in the caste, and the defendant, not 
approving of the re-admission, distributed handbills brosdoast 
through the town calling the prosecutor a “ sinner,” it was held 
that the manner of publication was unnecessary, aud in excess of 
the purpose for which privilege was allowed, and therefore no’ 
protected; Emp. v. Krishnasams, I. I. R. 15 Mad. 214. 

The publication of a libel by giving it to the olerk of the writer 
to be copied is not privileged; Puléman v. Hisll [1891], 1 Q. B. 524. 

Language used by a Coroner in summing up a case to jury; 
Thomas v. Cherton, 31 LE. J. N. 8. Q. B. 189; and remarks of a 
County Court Judge while trying a case, Sout v. Stanazield, 
L. BR. 3 Ex. 220, would come either under this exception or under 
Heception 9, and so would many other casos, such as remarks 
made in a caste meeting about one of the members of the caste, 
or the communication to the casto of the determination arrived at 
in such a meeting. 

A judge cannot be prosecuted for defamation in respect of any- 
thing said by himas a judge without the sanction of Government, 
or the court superior to him ; Inre Gulam Muhammad, I. L. £.9 
Mad. 489. 

Exception 8. Accusation to aduly authorized person.—A faleo 
accusation not made in good faith renders the party making it 
liable to be charged with defamation ; Sealy v. ldamnarain, 4 W. 
RB. Cr. 22. A letter written by s Brahman to the Brahman 
community of the neighbourhood, with a view to obtain their 
decision on a matter affecting his own religious interests, and 
those of the Brahman community, if written in good faith, falls 
within this exception, and Eeception 10; Reg. v. Kashinath Bagul, 
8 Bom.H. C. Rep. C. C. 168; followed in Bashumati v. Budram, 
I. L. R. 22 Qal. 46. 

Exception 9. Imputation made by a person for the protection of 
Ade intereets,—A communication made bend fide upon any subject- 
matter in which the party commusicating hasan interest, or in 
reference to which he has, or honestly believes he has, a duty, is 
privileged, if made to s person having # corresponding interest 
or duty, although it contains criminatory matter, which, without 
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the privilege, would be defamatory and actionable; Laughton 
v. The Bishop of Sodor and Man, L. R. 4 P. C. 504; Whitely v. 
Adams, 15 O. B. N. 8. 892 ; Reg. v. Kikabhat Purbhoodas, 9 Bom. 
H. C. Rep. 451; Venkat v. Kotayya, I. L. R. 12 Mad. 874; 
provided the communicition be made in good faith, ¢. ¢., 16 he 
bad good reason for believing the allegations to be true; In re 
Shibo Prosad, I, L. dt. 4 Cul. 124; therefore, where a person 
called upon by a punch yet convened by the complainant’s relations, 
to explain why ho had inade a defamatory remark concerning the 
complainant, made a statement by way of explanation, it was held 
that such statement was privileged, and a conviction in respect of 
that statement was illegal ; Zn re (rovindappa, I. L. R. 7 Mad. 86. 
The gomastah of a guoroo was convicted of defamation in having 
published an order of his master, excommunicating the complainant 
from his custe. The letter publishing the excommunication cqn- 
tained a statement that the complainant disobeyed some one, and 
treated him with disrespect. It was held that the letter contained 
no expression defamatory per se. Tf the person so treated was in 
& position entitling him to demand respect, and to make non-sub- 
mission an offence, then that position would ren der the communi- 
cation privileged under Frception 1 or this exception, and if not, 
then the mere statement that the complainant did uot obey 
one whom he was not bound to ubey was not defamatory ; 6 Mad. 
H.C. Rep, App. 46. A petition by certain ratyats in a camindart 
village, addressed to the Tehsthlar, and praying that the village 
Munsiff might be retaincd in his office, notwithstanding the 
zamindar’s petition for his removal, is a privileged communication ; 
Venkata v. Kotayya, I, ©. R.12 Mad. 374, But the communication 
must be made with due care and attention; consequently, the 
making of an inaccurate statement way be sufficient to take away 
the privilege which would otherwise exist. C was put ont of caste 
by a punchayet on the ground that there was an improper iutima- 
cy between him and a woman of the same caste, who was also ex- 
communicated. Certain members of the punchayeé circulated a 
letter to the caste stating that these two persons bad been excom- 
municated, and the reasons for it, and requested the caste not to 
receive them iuto their houses or eat with them. In this letter 


sects. 499-502.) DEFAMATION, 685 


they made certain statements as to acriminal charge, which might 
apply equally to © or to the woman, or to both of them, such 
statements not being true if intended to apply to C. It washeld 
that such persons would have been protected if they had simply 
stated that C and the woman had becn excommunicated, but as 
they chose to add statements of facts, untrue as regarde C, which 
might be understood to apply to him, they had not acted in good 
faith, and could not escape from tho result of their carelessness 
by saying that they intended the remarks to apply to the woman 
only ; Emp. v. Ramanand, J. 1. R. 3 All. 664. A person who 
declares another excommunicated, without allowing him an 
opportunity of refuting the charge ou which he is excommunicated 
or of explaining his conduct, docs not act in good faith; Vallabdha 
v. Maduswlanan, I. 2. R.12 Mal, 495. 

It is not sufficient that the defondaut should merely bebeve 
the person to whom the communication is mado has an interest 
therein corresponding to his own; he must actually have an 
interest ; Hebditch v. MeIbeaine (1804 ],2Q. B. 54. 

A solicitor in respect of his action on behalf of s client stands 
in the same position with regard to privilege as hia client would 
stand ; Buker v. Carrick (1894), 1 Q. B. 888. 

If the President of a Marine Insurance Company , having roa- 
son, from information received by him, to believe that the plain- 
tiff, tho master of a ship, is addicted to intemperate habita, 
informs the owner of the ahip, that the Company cannot continue 
to insure that ship orany other ship while the plaintiff was in 
command, without assigning any reason therefor, he is not liablo 
to an action for damages at the suit of the master, as it was a 
representation made bond fidg in the conduct of the affairs of tho 
Company, and in matters in which their own interest was con- 
cerned ; Humon v. Falle, 4 App. Ca. 247. Where an accased was 
watching a civil case on bebalf of hi« partner, and daring the 
hearing ‘oformed the judge that the complainant was tamporing 
with the witnesses, and prayed that he might be made to sit in 
court, it was held that in the absence of malice or bad faith on the 
part of the accused, he was protected by this exception; Bmp, v, 
Pursho um Kala, 1. L. B. 9 Bom. 269. 
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Where magistrates for a borough, in order to facilitate the 
business of the general annual licensing meeting, ordered the 
defendant, who was head constable of the borough, to issue to 
persons having business before the meeting copies of a report 
made by him to the magistrates stating the grounds of objections 
taken to the. renewal of licenses, it was held that this publication 
by the defendant in accordance with the order of the magistrates 
was privileged; Andrews v. Nott Bower [1895],1Q. B. 888. 

A railway company dismissed a guard on the ground that he had 
been guilty of » gross neglect of duty, and published his name 
in s printed monthly circular addressed to their servants, stating 
in it that he had been dismissed, and the ground of his dismissal; 
it was held that the commonication was made on a privileged 
occasion ; Hunt y. Great Northern B. Oo. [1841], 2 Q. B. 189. 

Where the Mayor of a town informed guest, whose valet the 
plaintiff was, that he bad received a communication from the police 
of the town where the guest had previously been staying that 
his valet was suspected of having committed a theft there in an 
hotel in which he and his master had been staying, in consequence 
of which the guest dismissed the plaintiff, it was held that this was 
a privileged communication ; Stuart v. Bell [ 1891, 2 Q. BH. 341. 

There may be at times great difficulty in defining what kind 
of social or moral duty, or what amount of interest, will afford 
a justification; but thie must be determined by the judge, as 
a matter of law, on the facts of each case as it arises; Whitely 
v. Adums, 15 O. B. N. 8. 892 ; Stuart v. Bell, ubi supra. 

As to the privilege of judges, counsel, parties and witnesses in 
Bagiand, in Rex v. Skinner, Lofft, 55, Lord Mansfield said :— 
‘* Neither party, witness, counsel, jury, or jadge can be pat to 
avewer civilly or criminally for words spoken in office”; and 
although some judges thought that those words were a little 
too general, and that a judge might be held to be liable for words 
spoken in abuse of office with express malice, yet in the case of 
Scolt v. Stanafield, L. R. 3 Be. 220, it was held that the law as 
then settled was, that no action will lic against a judge for any 
acts done or words spoken in his jodicial capacity ; see also 

Raman Nayar v. Subramanya, I. L. R. 17 Mad. 87. Along course 
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of authorities, among which are Astley v. Younge, 2 Burr. 807, 
and Johnson v. Evans, 3 Bep. 82, have decided that no action of 
slander can be brought for any statement made by parties in the 
pleadings or during the conduct of the case, In Rewis v. Smith, 
18 0. B. 126, and Henderson v. Broomhead, 4 H. and N. 569, it 
was held that scandalous, false, and malicious statements upon a 
person not a party to the cause, in an affidavit made in the course 
of the cause, give no cause of action. In Dawkins v. Lord Rokeby, 
L. RB. 7 H. L. 744, followed in Seaman v. Notherclift, 1 C. P. D. 
540, it was held that as regards a witness, his privilege for words 
spoken in giving evidence with reference to the inquiry on which 
he is called as a witness ia absolute and unqualified. Thus, the 
English law cloarly gives tho fullest privilego against any proceed- 
ing, civil or criminal, to parties, witness, counsel, jury and judge 
in respect of words spoken in office; and that law was distinctly 
approved of and followed in Bhskwmnber v. Becharam, J. L, B. 
15 Cal. 264. In Gunesh Dutt v. Mugneeram, 11 Ben. L. R. 321, 
the Privy Council in a case on appeal from Calcutta held that 
witnesses cannot be sued in a Civil Court for damages in reapect 
of evidence given by them upon oath in a jadicial proceeding ; 
and the High Court at Madras iu Hinde v. Bawdry, I. L. R. 
2 Mad. 13, held that, with respect to persons rightfully making 
anapplication in a suit, the principle of public policy which 
guards the statements of a party ora witnoss against an action 
would protect them, whether the statement was malicious or not; 
see, aleo, Chidumbara v. Thirumaas, 1. L. R10 Mad, 87; Nathyé v. 
Lalbhas, I. L. RB. 14 Bom. 97. Theae last cases were, however, 
civil suite. Now the only exceptions under which counsel, parties, 
or witnesses could claim any privilege ona charge of defamation 
under the Penal Code are the eighth and ninth, and both require 
that what ia done should be done “in good faith” ; und by Sect. 52, 
“nothing is said to be done in good faith which is done without 
due care and attention.” Consequently it would, ut first sight, 
seom that in India, in regard to criminal charges, the privilege of 
these three classes of persons is absolute, as in England, but 
that it is qualified by the necessity of their acts and words being 
spoken and done “ with due care and attentivn.” In consider- 
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ing whether there is good faith, the position of the person making 
the imputation must be taken into consideration, whether he is 
a barrister making it on instructions, or a party making it of his 
own motion; In re Nagarji, I. L. B. 19 Bom, 340. In accordance 
with this it has been ruled in Greene v. Delanney , 14 W. BR. Cr. 27 
(followed in In re Nagarji, I. L. RB. 19 Bom. 840), that the 
criminal law of India depends entirely on the construction of the 
Penal Code, and not what may be the English law on the 
subject, and, consequently, that the act of filing in court a 
petition containing imputations concerning a person, calculated 
to harm his repntation with the intention that it should be read 
by other persons, is not privileged under this exception, as not 
having been made in good faith. It has also been held that 
defamatory statements aro not privileged merely because they sre 
used in a petition preferred in a judicial proceeding ; Abdul Hakim 
v. Tej Chandur, I. L. R. 8 Ali. 815; and ina much earlier case, it 
had been held that a charge would lie against a person for 
defamatory expressions used by him against his prosecutor, while 
he was adefendant in a criminal case, when those expressions were 
not used with due care and attention ; Reg. v. Pursvram, 3 W’. R, 
Cr. 45. In accordance with this, the High Court at Madras 
has held that where an accused, defended by Counsel, ejaculates a 
defamatory expression referring to a witness in the box, he 
cannot claim privilege, as it was not in the ordinary course of 
the proceeding ; Hayes v. Ohrstian, I. L. RB. 15 Mad. 414; 
relying on Dawhins v. Lord Rokeby, I. R.8 Q. B. 225; L. R. 
7 A. L. 744. But it has been held that a twitness deposing in the 
witness box is absolutely protected in respect of defamatory or 
insalting expressions used by him, so long as they are relevant 
to the inquiry in the broadest sense of the term; Darran Singh 
v. Mahip Singh, I. L. B. 10 All, 425; Manjayav, Sesha, I. L. RB. 
11 Mad. 477 ; Emp. v. Babaji, I. L. B.17 Bom. 127 ; Emp. v. 
Balkrishna, (b. 573. Astatement made in answer to a question 
put by a police officer ander Sect. 161, Cr, P. C.,in the course of 
an investigation made by him, is privileged, and cannot be made 
thesubject of a prosecution for defamation; Fmp.v. Govinda Pillas, 
I. L. B16 Mad. 235. Tn the case of counsel who ouly acts upon 
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instractions or argaes on facts brouzht ont in the course of the 
case, 10 the absence of proof of express malice, the absence of 
good faith ought not hghtly to be found , In re Nagaryi, I. L. BR 
19 Bom. 340. Therefore, an advocate, pleader or mookhtiar, rely- 
ing upon the statements of his chent, and in good faith, and in 
accordunce with his instructions, introducing into a pleading a 
defumatory statement, will be protected by the exception, bat the 
case would be otherwise, if the pleading was prepared by a person 
who has no such employment, and does not act 10 good faith; 
Reg. v. Christen, 2.N IW. P2473. But it has also been held that 
an advocate in this country cannot be proceeded against criminally 
or civilly for words uttered in his offer as advocate, since anything 
uttered in his offce as advocate would bein good faith, because 
it would be upon instructions given t hin by his chent which he 
is bound to accept, Sullscanv. Norfon, FL R. 10 Mad, 28 
(F. BL). Seev alse, bhikumber vy Becharam, LoL RV Cal, 264, 

Where a body uf persons is not acting ina judicial, but only 
ID an executive, capicity, a member of that body making a 
defamatory statement im not entitled to absolute immunity from ag 
action, butonly tothe ordinary privilege attaching toa privileged 
occasion, Huyal Aquartam vo Parkinson (1892), 1 QB. 181, 

It has after many years been at last held in Enylaud that the 
publication of reports of tho debates in Parhament is for the 
public good, und that consequently such a report is privileged, 
even though it may contain matter defamatory of a particular 
indiwidoal, §Wason v. Waller, ol RR & Q. B. 73. As to reporte 
of public or quasi public meetings in general, seo 44 and 45 Pict. 
c. 60, «. 2, referred tu ante, p, 679, 

Exerption 10. Cautiwn for the good of the person to whom if ts 
conreyed.—The principles, cited in the notes to Exception 9, from 
Laughton +. The Bishop of Sodur and Man, apply to thin section, 
as do also the principles laid down 1n all cases ented there down 
to Humns Faille Iti necessary that tho defendant in convey- 
ing the caution should not use language too violent for the 
occas, and should only state what be believes, or mght 
reasonably believe, Spsil v. Maude, L. R. 4 Fe 232. This in 
saumply that exercise of dae care and attention which 18 necessary 
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to constitute good faith. For the same reason it is necessary 
that the caution should be conveyed by the proper means; ¢. gy 
to a father, privately, if the caution be about his children, and 
not in the midst ofa gathering of people or the columns of a 
newspaper ; Somerrille v. Hawkins, 10 C. B. 588. If, however, 
@ person makes comments on the conduct of another in the 
presence of thove to whom he is entitled to make them, the fact, 
that there are otber persons present} thé En did not introduce, 
and whom he could not by his own a\ act of filing does not, in 
the absence of malice, make the ocerning a person, privileged ; 
Pittard v. Oliver (1891}, Q. B. 474, fation that it sb 


Act X. of 1882, Sect. 521, ~_ this e%trnction of all 
the copies of the thing in respect i Wate’ there is a conviction 
under Sects. 50) and 502. 

Where a married woman is defamed by the imputation of 
onchastity, her husband 1s a person aggmeved, upon whose com- 
plaint a magistrate can, under Sect. 193, Cr. P.C., take cogni- 
gance of the offence; Ciellam v. Rumasami, 1. L. R,14 Mad. 379. 
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CHAPTER XQXII. 
CriuinaL Intimmpation, INsvutt, anp ANNOYANCE. 


Criwinal INTIMIDATION, 


Sect. 808. Criminal Intimidation.—Whoever threatens 
another with any injury to his person, reputation, or pro- 
perty, or to the person or reputation of any one in whom 
that person i; interested, with intent to cause alarm to 
that person or to cause that person to do any act which 
that person is not legally bound to do, or to omit to do 
any act which that person is legally entitled to do, as 
the means of avoiding the execution of such threat, com- 
mits criminal intimidation. 

Eevlinatiou.—A threat to injure the reputation of any 
deceased person in whom the person threatened is inter- 
este], is within this section. 


Tlluatration. 


A, for the purpose of inducing B to desist from prose- 
cuting a civil suit, threatens to burn B’s house. 
A is guilty of criminal intimidation. 


Sects. 504, 505. Sce post, pp. 693, 691, 


Sect. 506. Punishment for Criminal Intimidation.~ Who- 
ever commits the offence of criminal intimidation shall 
be punished with imprisonment of either description for 
a term which may extend to two yoars or with fine, or 
with both ; and if the threat be tooause death orgrievous 
hurt, or to cause the destruction of any property by fire, 
or to cause an offence punishable with death or transpor- 
tation, or with imprisonment for a term which may 
extend to s3ven yaars, or to impute unchastity to a 
woman, s2all ba punissed with imprisonment of either 
description for a term which may extend to seven years, 
or with fine or with both. 
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Sect 507. Criminal Intimidation by an Anonymous Commun 
cation.— Whoever commits the offence of criminal intimi- 
dation by an anonymous communication, or having taken 
precaution to conceal the name or abode of the person 
from whom the threat comes, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, in addition to the punishment pro- 
vided for the offence by the last preceding section. 

Offences under the first portion of Sect. 506 are triable by 
Presidency Magistrate, or a Magistrate of the first or second class ; 
those under the latter portion of Sect. 506, and those under Sect. 507, 
by the Court of Session,a Piestlency Magistrate ora Magistrate 
of the first «lass. <A uarrant shoul! issue in the siret instance, 
Police officers may not arrest without a warrant. Defendants are 
hailable Offences unter the first portion of Sect. 506 are com- 
pountlable, the others are not. 


Charg. 
That you, the said A B, on or about the day ot ; 
at , did commit criminal intimidation, to wit, by threat- 


oning one C D with injury to his person, with intent to cause 
alarm to the said C D (or to cause the said C D to desist from 
prosecuting a civil suit im which the said C 1) was plaintiff aod 
one EF defendant) ; and that you, the sad A B, have thereby 
committed an offence punishable ander Sect. 506 of the Indian 
Penal Code, and within, &c. 


Evade nec. 


Prove the threat made by cefencant, and shew with what 
intent the threat is uttered. The proof of these matters will be 
very similar to that of the same matters in extortion, see anie, 
p. 484, and detamahion, see anfe, p. 472. The difference 
between this present crime and the others 1s in the inteut 

The threat referred toim Sect. 503, ante, p.691, must ben threat 
communicated or attered with the intention of its being communi- 
cated, to the persun threatened, for the purpose of mflaenciag 
his mind ; (fanga Chunder vy. Gowr Cheader, I. ZL. B. 15 Cal. 671. 
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If the threat be of injury to a person other than the one to 
whom the threat is addressed, the latter must have a 
personal interest in the former, so as to render it likely that the 
threat will have some influence upon his feelings or conduct. 

Therefore, where tho prisoner sent a letter to the Commissioner, 
S. D., containing a threat that, if'a certain forest officer wero 
not removed from his post, the officer would be killed, and it was 
shewn that the Commissioner had neither official nor personal 
interest in the officer, 11 was held that the prisoner could not be 
convicted of ctiminal intimidation ; Emp, v. Mangesl, J.D, R11 
Bom, 376. 

Where the accused went to the complamant, the brother of'an 
adult woman, apd told him that he had come from the Ssréar, 
and woul] get him six months’ imprisonment if he did not let 
his sister go, it was held that these words did uot constitute either 
the offence of crimnal intimidation within the meaning of Sect. 
008 (there having been no threat of tajgary in the sonse in which 
that word is used in the Code), or any other offence known to 
the law ; Rey. v. Moruba Bhaakerjee, 8 Bom. H.C. Rep, C. C2101. 

A threat of getting a person dismissed from service as a 
Pohce Constable Coes uot fall under this section. Emp. v. Dada 
Hanmant, B, ft. oth Seplenedear 18Y0, 

Ifa person, at oneand tho same time, criminally intimidates 
three different persons, and each of them brings a separate charge 
against him, he may be convicted and sentenced for three separate 
offences ; Req. v. Goolzar Khan, 9 W. 8. Cr. 80. 

Although an offence under the latter half of Sect. 506, ante, 
p. 641, is not compouncable, yet a withdrawal from the prosecn- 
tion may be allowed in a proper case; Emp. v. Vitho'la, B. R. 
23rd June 1837, following Rey. v. Decama, J. L. BR. 1 Bom. 64. 

Insott Tenping to Begacu or tHe Peacs. 

Sect.504. Infentional [Insult with intent la provoke a Breach of 
Peace.— Whoever intentionally insults, and thereby gives 
provocation to any person, intending or knowing it to be 
likely that such provocation will cause him to break the 
public peace, or to commit any other offence, shall be 
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punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 

Triatle by any Magistrate. A warrant should issue in the first 
instunce, Police officers may noturrest without a warrant. Defen- 
dants are bailable. Compoundalle. 


Evidence. 

The prosecution must prove that the accused did intentionally 
do some act, or utter words, which amounted to an insvit; that 
the act or words were likely to cause the person to whom they 
were addres-ed to break the peace, and that he intended or knew 
it to be likely that such should be the result. An insult which, 
under ordinary circumstances, would be lkely to provoke the 
person insulted tv break the peace, 153 within the provisions of 
this section, although the person insulted may, by the raosult, 
have been reduced to such a state of abject terror as to render it 
improbable that he would commit a breach of the peace ; Emp. v. 
Jogayya, I. L. B. 10 Mad. 353. 


SEpitious STATEMENT. 

Sect. 605. Circulating False Report, with intent to cause Mutiny 
or an Uffence against the State, §c.—Whoever circulates or 
publishes any statement, rumour, or report which he 
knows to be false, with intent to cause any officer, soldier, 
or sailor in the Army or Navy of the Queen to mutiny, 
or with intent to cause fear or alarm to the public and 
thereby to induce any person to commit an offence 
against the State or against the public tranquillity, shall 
be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both. 

Seot. 508. See ante, p. 691. 

Sect. 607. See ante, p. 692. 

Triahle by a Presulency Magiatru’e, a Magistrate of the first or 
second class, A warrant should issue in the first instance. Police 
offcers may nol arrest without a warrant, Defendants are not 
bailalle, Not compou:-lable. 
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Charge. 
That you, the said A B, on or aboot the day of P 
at , did circulate (or publish) a certain statement (or 


rumour, or report), to wit, (Aere set cut afatewent), kiowing the 
said statement, &c , to be fulse, with intent thereby to cause fear 
to the public, and thereby to induce some person to commit an 
offence against the public tranquillity, that is, the offence of 
rioting; aud that you have thereby committed an offence 
punishable onder Sect. 505 of tho Indian Penal Code, and 
within, &c. 
Evidence. 

The evidence necessary to prove this offence will be the same 
as that required under defamation. In fact, the libel in the 
former case is defamatory ; in the present, seditious, Then what 
amounts to sedition ? According to Archbold, political writings 
and words may be classed und+r three heads : those which are overt 
acts of treason ; t) ose which are seditious; and those which are 
allowable and justifiable. Writings which import a compassing 
of the Queen’s death are sufficic nt acts of thia species of treason, 
if published ; 1 fale, 118 5 3 nat, 14; Fost. 198: as, for instance, 
writings exciting persons to killthe Queen ; R. v. Twyn, Kel. 29; 
or the like. See the several cases collectid in Pyne’s Case, Cro. 
Car., 117. So, words of advice or persuasion are sufficient overt 
acta of this species of treason, if they advise or persuade to an 
act which would itself, if committed, be a sufficient overt act; 
Fost, 195, 200; BR. v. Charnock, 12 8t. Tr, 1377; 2 Salk. 681. 


But loose words, which have no reference to any act or design 
or which are not words of persuasion or advice, cannot be deemed 
overt acts of treason ; Fost. 200-205; R, v. Thering, St. Tr 79-90, 


On the otber hand, a man may lawfully discass and criticise 
the measures adopted by the Queen and her ministers for the guv- 
erment cf the country, provided be do it furly, temperately, 
with decency and respect, and without imputing to them any cor- 
rapt or improper motive ; Rt. v. Lambert and Ferry, 2 Camp. 398. 
All political writings between these extremes may be deemed 
seditionx, and, under the present section, might be punished, 
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As, for instance, if a man curse the Queen, wish her ill, 
give out scandalous stories about her; 22, v. Harvey, 2 B. and 
C. 257 ; or do anything that may lower her in the esteem of her 
subject<, or muy raise jealousies between her and her people, or if 
he deny the Queen’s right to the throne in common and advised 
disnvowal, all these are seditious; 4 Bl. Com 123. In B.v. 
Tutchin, 14 St. Tr. 1096; Holt 424; Lord Holt said, “that if men 
shall not be called to account for possessing the people with an ill 
opinion of the Government, uo Government can subsist ; nothing 
can be worse toany Government than to endeavour to procure 
animosities as to the management of it ; this has always been looked 
upon as acrime, and no Government can be safe unless it be 
punished.” And Lord Ellenlorough, in Reg. v. Cobbett (Holt on 
Li'el, 1143 Stark. on Lidel, 4th Edit., $29), said, ‘thas if a pabli- 
cation be calculated to alienate the affections of the people, by 
bringing the Government into dis-esteem, whether the expedient 
resorted to be ridicule or obloquy, the writer, &c., is punishable. 
And, whether the defendant really intended by his publication 
to alienate tho affections of the people from the Government or not, 
is immaterial, if the publication be calculated to have that effect, 
it ie a seditious libel”; R. v. Burdett, 4 B.and Ald. 95; R. v. 
Harvey, supra. 

Under this section, if the statement be true in fact, the defen- 
dant will be entitled to be acquitted, whatever might be the result 
of the publication, &c., and with whatever intent he might have 
published it, for the section requires that he should know itto be 
false, and does not introduce any qualification as to his not know- 
ing it to be trac, as in the caso of false evidence. 


THREATENING TO MAKE A PERSON AN OBJECT OF 
Divine Dispreasvre. 

Sect. 508. Act done fo induce a@ Person to believe that he will 
be rendered an object of Divine Displeasure.—Whoever volun- 
tarily causes, or attempts to cause, any person to do any- 
thing which that person is not legally bound to do, or to 
omit to do anything which he is legally entitled to do, by 
inducing or attempting to induce that person to believe 
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that he, or any person in whom he is interested, will 
become, or will be rendered by some act of the offender, 
an object of Divine displeasure, ifhe does not do the 
thing which it is the object of the offender to cause him 
to do, or if he does the thing which it is the object ofthe 
offender to cause him to omit, shall be punished with 
imprisonment of either description for a term which 
may extend to one year, or with fine, or with both. 
Tlustrations. 


(a) A sits dhurna at Z’s door with the intention of 
causing it to be believed that by so sitting 
he renders Z an object of Divine displeasure. 
A has committed the offence defined in this 
section. 

(b) A threatens Z that unless Z performs a certain 
act, A will kill one of A’s own children, under 
such circumstances, that the killing would be 
believed to render Z an object of Divine dis- 
pleasure. A has committed the offence defined 
in this section. 

Triable by a Presidency Magistrate, or a Magistrate of the firstor 
second class. A warrant should issue in the firet snstance. Police 
officers may not arrest without awarrant. Defendants are bailable. 
Not compoundable. 


Charge. 
That you, the said A B, on or about the day of 
at , voluntarily did cause (or atempt to cause ) a certain 


other person, to wit, one C D, todo something which the said 
C D was not legally bound to do, to wit (here set out act to le 
done), by inducing (or attempting to induce) the said C D to 
believe that he, the ssid C D (or some person in whom he, the 
eaid C D, is interested) would become (or be rendered ), by an 
act of the said A B, to wit ( here set out act), an object of Divine 
displeasure, if he, the said C D, did not do the said act or thing 
which the said A B desired him, the mid O D, to do; and thas 
rc 
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you, the said A B, have thereby committed an offance punishable 
ander Rect, 508 of the Indian Penal Code, and within, &c. 


Insourixe THE Mopesty or a Woman. 


Sect. 609. Word, $c. intended to insult the Modesty of a 
Woman.—Whoever, intending to insult the modesty of 
any woman, utters any word, makes any sound or gesture, 
or exhibits any object, intending that such word or sound 
shall be heard, or that such gesture or object shall be 
seen by such woman, or intrudes upon the privacy of 
such woman, shall bepunished with simple imprisonment 
for a term which may extend to one year, or with fine, 
or with both. 


Triable by a Presidency Magistrate, or a Magistrate of the firat 
class. A warrant should issue in the firet instance. Police officers 
may not arrest without a warrant. Defendants are bailable. Not 
compoundable, 


Evidence. 


The act done by the defendant mast beproved. The intention 
of the offender must be presumed from the nature of the act. If 
the act be one which would naturally insult the modesty of a 
woman, then the defendant will be presumed to have done it with 
that intention, ifhe has done it to a woman whom he did not know 
to be immodest, for the law will, for the sake of morality, presume 
every woman to be modest until the contrary be clearly shewn. 
And, even if the woman be immodest by profession or character, 
atill an offence might be committed if the act were done ina 
publio place, where even an immodest woman might be desirons 
of condacting herself decently. 

The doctrine, that ‘ though the woman were virtuous, yet if 
under the circumstances of the case the man bond fide and 
reasonably believed that his advances would be well received, 
and would lead to ulterior results, there would be no offence, ” 
geoms to be a dangerous doctrine, as, if allowed as rule of law, 
is would leave women who, while perfectly modest, had been 
perhaps a little too free and open in their behaviour, entirely 
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unprotected from the insults of any libertine who chose to try to 
insult them. 

As to outrages on the modesty of a woman, see Sect. 354, ante, 
p- 486. 

AwNoYANcs rHRovGH InToxicaTioN. ; 

Sect. S10, Misconduct in Public by a Drunken Person.—Whoe 
ever, in a state of intoxication, appears in any public 
place or in any place which it is a trespass in hini to enter, 
and there conducts himself in such a manner ag to cause 
annoyance to any person, shall be punished with simple 
imprisonment for aterm which may extend to twenty- 
four hours, or with fine which may extend to ten Rupees, 
or with both. 

Triable by any Magistrate. A warrant should tesue in the first 
inetance. Police officers may not arrest without a warrant. Defend. 
ante are bailable. Not compoundable. 
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CHAPTER XXIII. 
ATrxMrts TO coMMIT OFFENCES. 


Sect. S11, Attempts to commit Offences. —Whoever attempts 
to commit an offence punishable by this Code with 
transportation or imprisonment, cr to cause such an 
offence to be committed, and in such attempt does any 
act towards the commission of the offence, sh ll, were no 
express provision is made by this Code for zhe punish- 
ment of such attempt, be punished with try.4 portation or 
imprisonment of any description providgsowt he offence 
for a term of transportation or impris, so} © Which may 
extend to one-half of the longest term,, ed for that 
offence, or with such fine as is provided .,4 the offence, or 
with both. 

Itlustratione, 

(a) A makes an attemptto steal some jewels by 
breaking open a box, and finds, after so open- 
ing the box, that there is no jewel init. He 
has done an act towards the commission of 
theft, and therfore is guilty under this section. 

(6) A makes an attempt to pick the pocket of Z, by 
thrusting his hand into Z’s pocket. A fails 

in the attempt in consequence of Z having 


nothing in his pocket: Ais guilty under this 
section. 


Note. 

AU the provisions az to place of trial, tesue of a eummone or 
warrant, arrest with or without a warrant, and bail, depend upon 
the provisions laid down for thoes matters in the case of the actual 
commission of the offences themselves. Compoundable only when 
the offence attempted is compowundable. 

C 


That you, the said A B, on or about the day of , 
oh » did attempt to commit theft, and in such attempt you 
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did an act towards the commission of such offence, to wit, : pat 
your hand into the pocket of one C D with intent to commit theft 
therefrom, and that you, the said AB, have thereby committed 
an offence punishable under Sects. 879 and 611 of the Indian 
Penal Code, and within, &c. 

Evidence. 

This section applies only to attempts to commit offences punish- 
able with transportation or imprisonment, and not to offences 
punishable with death only, or with fine only ; it would seem alao to 
be doubtfal whether it applies to offences punishable with death, 
or transportation for life, in the alternative. This limitation 
contained in the section itself, curiously enough, was entirely 
overlooked by Couch, C. J., and Westropp, J., in the case of Reg. v. 
Cassidy, 4 Bom. H. 0. Rep. C.0.17. Couch, 0. J., at p. 28, quoted 
the section as follows :—** Whoever attempts tocommit an offence 
punishable by this Code ° °® * and in such attempt does any 
act towards the commission of the offence, shall be punished.” 
Thus, leaving out the words “ with transportation or imprison- 
ment, ” he argued out the result of his jadgment as if they did 
not exist, and created an offence of attempting to murder other 
than that under Sect. 307. Westropp, J., while concurring, did 
so with difficulty, and apparently did not notice the omission by 
Couch, C. J., of the words “ with transportation or imprisonment.” 
Tn the case of al) offences for which death is prescribed as a 
punishment, either special provision is made for the attempt 
to commit that offence, or else the attempt does not constitute 
a separate offence. Sect. 121, ante, p. 188, allots the punishment 
of death to the offence of waging, or attempting to wage, war. 
Secta. 802 and 308, ante, p. 366, assign the punishment of death 
to the offence of murder ; Sect. 307, ante, p. 888, provides for the 
panishment of what constitutes an attempt to murder, and 
although the section iteelf does not assign the term “‘ attempt to 
murder” to the offence therein described, yet Schedule 2 to 
the Criminal Procedure Code describes the offence punishable 
under Sect. 307 as “ attempt to murder.” Under Sect. 9896, 
ante, p. 492, murder in dacoity is punishable with death; Sect. 
397, ante, p. 492, provides a punishment for robbery or daccity 
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witlt attempt to cause death; and Sect. 398, ants, p. 493, one 
for attempt to commit robbery or dacoity when armed with deadly 
weapons. These are the cases of offences punishable with death, 
in which special provision is made for the punishment of an 
attempt to commit such offences ; and this section, not only does 
not include cases in which the punishment is death, but only 
applies “ where no express provision is made by this Code for the 
punishment of such attempt,” which words were not referred to 
in the case of Beg. v. Cassidy. See Emp. v. Niddha, I. L. B. 14 
Al, p. 41. 

Section 132, ante, p. 152, provides the punishment of death for 
abetment of mutiny, if mutiny is committed in consequence there- 
of, and Sect. 305, ante, p. 399, provides the same punishment for 
abetment of the suicide of a child, &c., but abetment is an offence 
which would seem to be impossible to attempt to commit, It 
would be difficult to imagine the facts which would support a 
charge of attempting to instigate, or attempting to engage in a 
conspiracy, or of attempting to aid, which would not also support 
a charge of instigating, engaging in a conspiracy, or aiding. 
Nobody has hitherto, as far as I am aware, been charged with an 
attempt to abet. For these reasons it would appear to be more 
than doubtful whether this section applies to attempts to commit 
offences punishable with death or transportation for life as alter- 
natives. Siraight, J., has held that no court has a right to resort 
to this esction to convict a person of attempted murder; Bmp, 
v, Middha, I. L. RB. 14 AU., p. 41. 

As regards offences not punishable with death, Sects. 885, 887; 
and 889, ante, pp. 482 and 483, provide for attempts to put persons 
in fear of injury, death, grievous hurt or an accusation in order 
te commit extertion ; Sect. 398, ante,p. 489, provides for an attempt 
to commit robbery. It has also been held that Sect. 511 does 
not apply to an attempt to commit dacoity ; Reg.v. Koonu, 7 W. BR, 
Or. 48; boowuse by Sect. 391, ante, p. 401, » person who attempts 
to commit dacoity “ is said to commit daocoity.”’ 

Pho requirements of this section are, the intent to commit an 
offence, and an ect done towards the commission of the offence ; 
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act should have been done in the attempt to commit the offence 
Reg. v. Ramearwn, 4 N. W. 46 ; Reg. v. Dayal Bawri, 3 Ben, L. 
B. A. Cr. J. 87, por Mitter, J. In this latter case the prisoner 
was convicted of attempting to cause mischief by fire, knowing 
that he would thereby destroy a building used asa human dwelling, 
and Meier, J., in his judgment, said: The only fact proved 
against the prisoner is, that he was apprehended with a ball of rag 
containing a piece of lighted charcoal in his possession ; but the fact 
is no more consistent with the intention of setting fire to a haman 
dwelling than with that of setting fire to a stack of hay or to 
something elee. There isnot a particle of evidence to shew 
that the prisoner intended to destroy any particular object by fire, 
and, in the abeence of such evidence, it is impossible to say that 
he intended to destroy a building used as a human dwelling. 

. In order to support a conviction for attempting to com- 
mit an offence of the nature desoribed in Sect. 511, it is not only 
necessary that the prisoner should have done an overt aot ‘ towards 
the commission of the offence,’ but that the sot iteelf should have 
been done ‘in the attempt’ to commit it. The Sessions Judge 
says that the very fact that the prisoner went out of his house with 
the ball which was found in his possession was anovert act ‘towards 
the commission of the offence,’ but the question is, was there any 
attempt to commit a particular offence, and, if so, was the act done 
‘in such attempt?’ Iam of opinion that both these questions 
ought to be answered in the negative. Suppose s man goes outof 
his house into a street with a loaded gun in his possession, and 
suppose even that there is evidence to shew that he did so with 
the intention of shooting Z. If Z is not found in the street, or 
when found, no attempt is made to shoot him, either from fear, or 
repentance, or from any other cause, can it be said that the manis 
guilty of attempting to shoot Z? The going out of one’s house 
with a loaded gun, and with the intention of shooting a paticalar 
individual, might be in one sense considered an act done towards 
the shooting of that individual ; but so long as nothing further is 
done—so long as there is no attempt to shoot him, and no overt 
agt done ‘in such allempt’-it is impossible to hold that there has 
heenanattempt tomarder . . . The casos referred to in thig 


fore 
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passage (Russell on Crimes and Misdemeanowrs, by Greaves, vol. i., 
pp. 910-916), when contrasted with the illustration of Sect. 511, 
given in the Code, leave no doubt in my mind that the facts of the 
present caso aro wholly insufficient to support an indictment for 
attempting to commit mischief by fire.” 
Mere preparation to commit an offence, «. g., the purchase 
of a stemp paper in the name ofa person whose name it is 
intended to forge thereon, does not, in itself, amount to an 
attempt to commit the offence; there must be further"an act 
done towards the commission of the offence ; Reg. v. Ramsarun, 
4N.W.46; but if the aconsed goes on to prepare or canse 
to be prepared on the stamp paper a bond in the name of the 
person in whose name the paper was purchased without the 
authority of that person, then there is an attempt to commit 
forgery; Emp. v. Kalyan Singh, I. L. R.16 A, 409; see also 
Emp. ¢. Dhundi, I. L. R.8 Al. 804. A married man who causes 
banns for his marriage with another woman to be published does 
an act towards the commission of the offence of marrying again 
during the wife’s lifetime, but he does not thereby attempt to 
commit such offence; Reg, v. Peterson, I. L. R. 1 All. 316. 
A man who indecently assaults a woman does not thereby attempt 
to commit rape, unless he by his conduct manifests a deter- 
mination under all circumstances, and in spite of all resistance 
to gratify:his passion]; Emp. v. Shankar, I. L. R. 5 Bom. 408, These 
last three cases are applications of the definition of an attempt 
to commit an offence laid down by Blackburn, J., in Reg, v. 
Cheeseman, L. and C. 145:— There is no doubt a difference 
between the preparation antecedent to an offence and the actual 
attempt, but if the actual traneaction has commenced, which would 
have ended in the crime if not interrupted, there is clearly an 
attempt to commit a crime.” Thus, where the jury explained a 
verdict of guilty of attempting to commit forgery by saying that 
the prisoner had ordered certain receipt forms to be printed 
similar to those used by the Bengal Coal Company, and that one 
of those forms had been printed and the proof corrected by him ; 
that the prisoner had the intention of making sach additions to the 
printed form as would make it a false document, and that he did 
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this dishonestly and with intent to commit fraud; it was 
held that the prisoner was not guilty of attempting to commit 
forgery, and Garth, ©. J., said :—* The prisoner would not be 
guilty of an attempt to commit forgery until he had done some 
act towards making one of those forme a false document. If, for 
instance, he had been caught in the act of writing tho name of 
the company upon the printed form, and had only completed 
a single letter of the name, I think that he would have been guilty 
of the offenco charged, because the actual transaction would have 
commenced, which would have onded in the crime of forgery, if 
not interrupted, But as it was, all that ho did consisted in mere 
preparation for the commussion of the offence. [le was no more 
guilty of an attempt to comont forgery in having the forms 
printed, than he would have been of an attemptto commit burglary, 
by having a fulae key made of the house whery ho intended to 
commit the offence.” Prinsep, J., also said that what the prisoner 
had done amounted, “at most, only toa preparation to commit a 
forgery, which might have proce eded no further” ; Emp. v. Riasat 
Ali, 1. L. BR. 7 Cal. 352. An application for payment of money 
under a fulso preteuce 1s au attempt to cheat, although tho person 
to whom the upplication is mude never inteuds to pay the money, 
becanse the accused by makiug the application and uttering the 
false pretence has done an act towards tho commission of the 
offence ; Government of Bengul v. Umesh Chunder, I. EB. BR. 16 


Cal, 310. 


The question whether a certain act 18 merely one of preparation 
or one committed in the course of an attempt is a question of fact ; 
In re MucCrea, I. L. R15 All, 178. 


While it 1s trae that, ‘‘if the actual transaction has commenced, 
which would have cuded in the crime, if not interrupted,” there 
is an attempt to commit an offence; yet the illustrations to this 
section shew that this defiuition dues not cover every act which 
would amount to an attempt to commit au offence, and that 
wherever the actual immediate transaction has commenced which 
is intended to end directly in un offence, there has been an attempt 
to commit that offence, even though from some reason over which 

rc 
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the prisoner had no control he could not have been able to complete 
the offence. Thus, in IUustration (b), ifa thief puts his hand 
into a man’s pocket intending to steal whatever might be there, 
that is an attempt to commit theft, although there may be nothing 
in the pocket. When once a criminal act ha: been done in the 
course of the attempt, the attempt is not deprived of its crimin- 
ality because the accused may repent and not carry ont his inten- 
tion to commit the offence; In re MacCrea, I. L. R. 185 All. 178. 

But in England it was different. In the first place there must 
have been an allegation in the indictment that the prisoner stole, 
or attempted to steal, the goods of the prosecutor ; if the charge 
be that of stealing, the goods must be specified; if it be one of 
attempting to steal, a general allegation to steal the goods and 
chattels of the prosecutor is sufficient: Meg. v. Johnson, 
L. and 0. 489, and 340, J. N. 8. M.C. 24; but if the specific 
goods charged are not in the place where prisoner goes with 
the intention of committing theft, or, the property being described 
generally as the goods and chattels of the prosecutor, if there is no 
property of the prosccutor in that place, the prisoner could not 
have been convicted of an attempt to steal those goods; Reg. v. 
McPherson, Dears. and B. 197; Reg. v. Collina, L. and (. 471 ; this 
last case was, however, overruled in Reg. v. Brown, 24 Q. B. D. 357. 
Although these fine distinctions are done away with by this section, 
it will always be well when such cases arise in India not to specify 
too minutely what the prisoner intended to steal, though, of course, 
the act which he is alleged to have done should be charged accu- 
rately, in order that he may know what it is that he has to meet, 
The whole series of ucts, which could be possibly done if there was 
no interruption, must, however, amount to an offence under the 
Penal Code. When a person cannot be convicted of criminal 
intimidation of A by threatening the life of B, because A has 
no interest in B, he cannot be convicted of an attempt to 
commit oriminal intimidation ; Emp. v. Man exh Jivayt, I BL. R, 
11 Bom. 376. It would socom also that a per-on (a boy ander 14) 
who is iu law physically incapable of committing an offence (rape) 
cannot be convicted of attempting to commit that offence, 
Simp. v. Gopala, B, BR. 16th July 1896, see ante, p. 454; Ray. 
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v. Waite [1892], 2 Q. B. 600; but in Reg. v. Wiliams [1898]; 
1 Q. B. 320, this last mentioned ruling was somewhat doubted. 
Quere, whether a woman, who believing herself to be with child, 
though not actually so, attempts to bring on a miscarriage, might 
not be convicted of an attempt to procure abortion; see Reg.Py, 
Whitchurch, 24 Q. B. D. 420. 

In the case of Reg. v. Cassidy, 4 Bom. H. C. Rep. C. 0, 17, it 
was held that, in order to constitute the offence of attempting to 
murder under Sect. 807, ante, p. 398, the act committed by the 
prisoner must be an act capable of causing death in the natural 
and ordinary course of events; but that under the present section 
itis otherwise. Therefore, wherea prisoner presented an uncapped 
gun at E Q ( believing the gun to be capped ) with the intention 
of murdering him, but was prevented from pulling the trigger, 
it was held that he could not be convicted of an attempt to 
murder under Sect. 807, though he could be convicted under 
Sect. 6511. See, however, the remarks on this caso under Sect. 
307, ante, p. 395, 

As to what is “ an act towards the commission of an offence,” 
seo also the remarks on attempts to commit suicide, ante, 
p. 490. 

An attempt to commit an offence punishable with whipping is 
not so punishable; 2. J. and 1.272; Reg. v. Yella, 3 Bom, H, 
C. Rep. U. 0. 87. or can w person who is convicted of an 
attempt to commit an offence under Chapter XII. or Chaptor XVIL. 
be subjected to extra punishment under Sect. 75, ante, p. 56, in 
consequence of a previous conviction under those chapters. Tbat 
section applies ouly to cases where both convictions have been 
punishable wholly under those chapters ; Heg.v. Moonesawmy, per 
Bittlestone, J., lat Madras Sess. 1865; Emp. v. Nana Rahim, f. L, 
R.5 Bom. 140; Emp. v. Ram Dayal, I. 0. R. 3 All. 778. No 
second conviction of an attempt to commit an offence punishable 
under this section is punishable with whipping. 

By Sect. 57, ante, p. 43, it is provided that in’ “ calculating 
fractions of terms of punishment, transportation for life shall be 
reckoned equivalent to transportation for twenty years.” 
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OFFENCES UNDER THE INDIAN POST OFFICE 
ACT, 1866. 


STEALING AND SECRETING LETTERS OR THE CoNTENTS THEREOF. 


' Bect. 48, Penalty for stealing, §c., or opening Letters, Se., by 
Persons employed in the Post Office.— Whoever being in the employ 
of the Government in the Post Office Department, shall steal, frau- 
dulently appropriate, or wilfully scerete, destroy or throw away any 
letter or other article, sent by post, or anything contained in any such 
letter or article, or shall mutilate or break open any such letter or 
other article, or any matl-bag or box, with the intention of frau- 
dulently appropriating anything therein contained, shall be punish- 
ed, on conviction before a Criminal Court, with imprisonment of 
etther description as defined tn the Indian Penal Code, for a term 
not exceeding seven years, and shall also be liable to fine. 

Triable by the High Court, Court of Session, Presidency Magis- 
trate, or a Magistrate of the first class. A warrant should tssue 
in the first instance. Police officers may arrest withow a warrant, 
Not batlable. Not compoundable. 


Charge of stealing, §'c. 


That you, the said A B, on or about the day of ; 
at , then being in the employ of the Goverment in the Post 
Office Department, to wit, , did steal (or fraudulently 
appropriate, or wilfully secrete, or destroy, or throw away) a cer- 
tain letter, to wit, a letter addressed to , the property of 
the Postmaster-General of the Presidency of Bombay ; and thereby 
committed an offence punishable under Sect. 48 of the Indian 
Post Office Act, 1866, and within, &c. 

Charge of breaking open, Sc. 

That you (as above) did mutilate (vr break open) a certain 
letter, to wit (as above) [or did break open, or mutilate a certain 
mailebag, or box J, the property (as« above) with the intention of 
fraudulently appropriating a certain thing contained therein, 
to wit, , and thereby committed an offence punish- 
able under Sect. 48 of the Indian Post Office Act, 1866, and 
within, &. 
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Evidence. 

The first thing to be proved is that the accused was a person 
employed by the post office, and for that it is sufficient to shew 
that he acted as such, without proving his appointment; Rer y. 
Rees, 6 C. and P. 606; Reg. v. Townsend, C. and Mar. 178. 
A letter-carrier who is asked by the Postmaster to assist him in 


sorting the mails is a person employed under the post office; 
Reg. v. Reason, Dears, 226 and 23 L. J. M,C. 11. 


Then prove the act which 1s charged to have been done by the 
accused in respect of the letter, &c. 

Letter sent by Pust.—Auy letter posted iv tho ordinary way, 
whatever may be its addross or object, is a post-letter, under the 
English statute, Reg. v.Fuung, 1 Den. C. C. 194, and 2 C. and 
A. 466; and would be a letter sent by post under the Indian Act, 
Therefore, a fictatious letter, with money in it, which is duly 
posted in order to try the honesty of the accused, is a posteletter; 
ib. But where a letter is writen by an officer of the post office, 
and by him or his directions put among letters which the prisoner 
has to sort, without being posted in the ordinary way, a conviction 
cannot be had for stealing a post-letter ; Reg. v. Rathéune, 2 Mood. - 
C. C, 242; Reg. v. Shepherd, Dears. 606. Where the post office 
was atan inn, and a letter was not put into the box, but given 
into the charge of a servant of the inn who was not authorized to 
receive letters, it was held that this was not a post-letter ; Reg. v. 
Harley, 1 C. and K. 89. An unsealed letter, delivered by the 
post-mistress at G, to the accused, the letter-carrier between that 
place and L, with directions to obtain at the post-office at L 
@ money order for one pound, and after enclosing it in the lotter, 
to post the letter at L, was held to be, whilo in the possession of 
the accused, a post-letter, and the accused to be a person employed 
under the post-office ; per Creswell, J.,in Reg. v. Bickerstaff, 
2 C. and K. 761. This, however, seems to conflict with a previous 
decision of the fifteen judges, on a case reserved by Creswell, J., 
in Reg. v. Glass, 2 C. and K. 395. 

Steal, §-c.—The theft of the letter must be proved in the same 
way as in an ordinary charge of theft. Where the accused, a person 
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employed in the post office, having committed a mistake in the 
sorting of the letters, put some post-letters down a water-closet, 
in order to avoid the supposed penalty attaching to such mistake, 
this was held to be, not only a secreting, but alarceny of the letters ; 
Reg. v. Wynn, 1 Den. C. C. 865. Where an accused, whose duty 
it was to bring back to the post office letters which he failed to 
deliver, on his return from his round, handed in his pouch with 
some letters which he had not delivered, but said nothing about 
his having any others, and on being asked about another in which 
there was money, produced it from his pocket, it was held that he 
was rightly convicted of stealing the letter ; Reg. v. Poynton, 
L, and C. 247. Secrete means to secrete or conceal in such a way 
as to frustrate delivory ; Hmp. v. Venkatasami, I. L. RB. 14 Mad. 
229. The accused while sorting letters put two bearing letters in 
his cloth, with the intention of giving them to the delivering peon 
to deliver and collect the amount due on them which was to be 
divided between the clerk andthe peon; it was held that the 
clerk was guilty of stealing and fraudulently misappropriating 
the letters ; 7d. 

The destroying of a, post-letter supposed by the accused to 
contain, and in order to suppress, enquiries about her character,was 
held to be a larceny of tho letter ; Reg. v. Jones, 1 Den. C. CO 188. 
Where the contents of a letter, not a post-lotter, are stolen, the 
accused should be convicted of theft of the contents of the letter ; 
Reg. v. Rathbone, ult eupra ; Rey. v. Shepherd, ubt supra. 

Where the accused slipped the cover off a vernacular newspaper; 
read the newspaper, and then returned it‘to its cover, it was held 
that he could not be convicted under the first part of this section ; 
In ve Panna Lali, 19 W. BR. Cr. 4. 

Wheres servant who was sent witha letter and a penny to 
pay the postage, finding the door of the receiving house shat, put 
the penny inside the letter, fastened it by means of a pin, and 
then put the letter in the unpaid letter-box, it was held that a 
messenger in the post office, who stole the letter with the penny 
in it, might be convicted of stealing a post-letter containing 
money, although the money was not placed in it for the purpose 
of being transmitted by post ; Reg. v. Mence, C. and Mar. 234, 
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Under a charge of muttlating or breaking-open, the act must be 
proved, and also the intention with which it was done ; In re 
Panna Lall, abi supra. 

Abetment and Concealment.—Section 52 of the Post Office Act 
provides that the abetment (as defined by the Penal Code) and 
concealment of offences against the post office shall be punished in 
the same way as the offence abetted or concealed would be. See- 
ing that the abetment of an offence under this Act is specially 
provided for, and looking to the wording of Sect. 5 of the Indian 
Penal Code, to the effect that the Code is not to vary the provi- 
sions of any special law, it would seem as if the provisions of the 
Penal Code as to abetment were not applicable to the abetment 
of offences against this act, in spite of thoamendmont of Sect. 40, 
ante, p. 38, which applies the sections relating to abetment to 
offences punishable under any special law. The quostion is not of 
much importance, as it can only affect tho punishment of an 
abettor when the offenceis not committed in consequenco of the 
abetment, which 1s lighter under the Penal Codo than it would 
be under the Post Office Act. In the case of fey. v. Ramlugun, 
7 W. RB, Cr. 54, Kemp and (ilorer, JJ., orred in holding that 
the Post Office Act made no provision for the punishment of 
abetment of offences under that Act, although the mayistrate who 
tried the case was in error, at that time, in convicting the prisoner 
under Nect. 4& of this Act aud Sect. 109 of the Penal Code, 

A person who induces a post office servant tointercept and hand 
over a letter which is in the course of transmission is either guilty 
of larceny as a principal, or 18 accessory before the fact to the 
larceny committed by the servant of the post office, and in either 
case may be convicted of the larceny of the letter ; Reg. v. James, 
24 Q. B. D. 489. 


FRAUDULENTLY ALTERING Marxs on Lerrers. 


Sect.49. Penalty for fraudulently altering Marks on Letters, §0., 
by Persons employed in the Post Ofice.— Whwever being in sich employ 
as last aforesaid shall fraudulently put any wrong mak on any letter 
pr other article, or shall fraudulently alter, remove or rause to din- 
ata any mark or stamp which is on any letter or other article ; or 
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shall fraudulently use or place with or upon any letter or other arttcle, 
any stamp which shall have been removed from any other letter or other 
article ; or, being entrusted with the delivery of any letter or other 
article, shall knowingly demand or receive any sum of money for the 
postage thereof, other than the sum duly chargeable for such postage, 
shall be punished, on conviction before a Criminal Court, with impri- 
sonment of either description as defined in the Indian Penal Code, for 
a term not exceeding two years, and shall also be liable to fine. 


Triable by any Court except a Magistrate of the third class. A 
summons should issue in the first instance. Police officers may not 
arrest without a warrant. Bailable. Not compoundabdl:. 


Evidence. 


The prisoner must be shown to have been in the employ of 
the post office when he committed the act charged, as is set out, 
ante, p. 709. 


Then 1t must be proved that he put a wrong mark ; or altered, 
&c., a mark already on a letter; or put ona letter a stamp removed 
from another letter, and this must then be shewn to have been 
done fraudulently. Practically this would ordinanly mean that 
it was done for the purpose of defrauding the revenue. As tothe 
meaning of “‘fraudulently,” see ante, p. 81. 

Under the last clause of the section, it must be proved that the 
prisoner know what ought to be received in respect of some letter 
or article, and that he received more than that sum. If hereceived 
more than was right, accounted for the right sum. aud kept the 


balance himsclf, an irresistible presumption of his knowledge 
would arise. 


PREPARING INCORRECTLY, ALTERING AND SECRETING DocumMENIs. 


Sect. 50. Penalty for preparing incorrectly or allering or sceret- 
ing Documents by Persons employed in the Post Ojice.—W hoever 
being in such employ as last aforesaid, and being entrusted with the 
preparing of keeping of any document, shall, with a fraudulent inten 
tion, prepare the document incorrectly, or alter that document, or 
secrete or tlestroy that document, shall be punished, on conviction 
before a Orimsnal Court, with imprisonment of either description as 
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defined in the Indtan Penal Code for a term not ercveding two yeare, 
and shall also be liable to fine. 
Triable, §c., in the same way as an offence under Sect. 49. 


Evidence. 


Prove the employment as ante, p. 709. Prove that the prisoner 
was entrusted with the preparation or custody of a document. 
Prove that he prepared it incorrectly, altered, secreted or destroy- 
ed it, and lastly, prove that the intention with which he did those 
acts was fraudulent. 

Sect. 51. Penalty for sending Letters on which Postage has not 
been paid or charged by persons employed in the Post Ofice.—Who- 
ever leing in employ as luat aforesaid, shall send by the post, or put 
tnto any mail-lag or lox any unstamped letter or other arttele upon 
which postage has not been paid or charged in the manner prescribed 
in this Act, tntending thereby to defraud the Government of the 
postage on such letter or other article, shall be punished, on conviction 
before a Criminal Court, with imprisonment of either description 
as defined in the Indian Penal Code for a term not exceeding two 
years, and shall also le liable to fine, 

Triable, §c., in the same way us anofence under Sect, 49. 


Evulence, 

Prove the employment ofthe accused as ante, p. 709. Prove 
the wrongful act alleged to have been doue, and that it was done 
for the purpuse of defrauding the Government of tho postage which 
ought to have been paid or charged, 

OFFENCES UNDER THE INDIAN TELEGRAPH 
ACT, 1876. 
Damagina, &c., TELEGRAPHS, &c. 

Set. 15. Fur damaging, §c., Telegraphs with intent to provent 
transmission, to tap, to commit mischief. Whoever, tntending—(a) to 
prevent or obstruct the transmission, conveyance or delivery of any 
message, (b) to intercept or to acquaint himself with the contents of any 
message, or (c) to cummit mischief, damages, removes, tampers with, or 
touches any battery, machinery, wire, cable, post or other thing what- 
ever, being part of or used in or about any telegraph or in the working 

90 PC 
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thereof, shall be liable to imprisonment for a term which may extend 
to three years, or to fine, or to both. 

Such offences to be cognizable and non-bailable.— AU offences under 
thie section shall be cognizable and non-batlable within the meaning of 
the Oode of Criminal Procedure. 

Triable by the High Court, Court of Session, Presidency Magts- 
trate, or a Magistrate of the first clase. A warrant should issue i 
the firat instance. Police officers may arrest without a warrant. 
Not batlable. Not compoundable. 


Evidence. 
These offences can be committed by any person. Prove theact 


done, and that it was done with one or more of the three intents 
mentioned in the section. 


OMITTING TO DELIVER, OR DIVOLGING M gssaags. 


Sect.17. Penalty for omitting to transmit or deliver Messages; 
Jor intercepting or divulging Messages ; for divulging purport of 
Signale.—Any telegraph officer who wilfully secretes, makes aay with, 
alters or omits to transmit any message uhich he may have received 
for transmission or delivery, or wilfully, or otherwise than by the official 
order of a Sceretary to the Government of Indta or to the Local 
Government, or of such other officer as the Governor-General in Council 
authorizes to give such order, intercepls any message, or any part 
thereof, or divulges any messaye or the purport of any message, or of any 
part thereof, to any person not entitled to receive the same, or dtvulges 
the purport of any telegraphic stgnul to uny person not entitled to 
become acquainted with the same, shall be liable to wmprisonment for a 
term not exceeding three years, or to fine, or to Loth, 

Triable, §c., in the same way as offences under Sect. 15. 

Evidence, 

Prove the employment of the accused as ante, p. 709. Under this 
section there are three classes of offences ; (1) wilfully secreting, 
making away with, or omitting to transmit any message received 
for transmission or delivery; (2) wilfully, or without the authori- 
sation described in the seotion, intercepting a message or part 
thereof; (3) divulging any message or any part thereof, or any 
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telegraphic signal, to any person not entitled to become acquaint- 
ed with the same. An omission to transmit, if by authority of a 


proper person, would amount to an intercepting, and would there- 
fore be justifiable, but not otherwise. The names of the sender 
and addressee of a message are parts of the message, and therefore 
the divulging the fact that a certain firm had sent or received a tele- 
graphic message without saying to whom it was sent or from whom 
it was received, would be an offence. In fact, in some cases the 
divulging of either of these facts in certain quarters might be as 
injurious as if the whole message was divalged. The divulging 
must be to some person not entitled to become acquainted with 
the message, &c. Therefore, the private communication of it to 
the addressee himself would not be an offence, although it might 
be an infringement of office rules. 
Sznpina Mxssaces witout Payment. 

Sect. 20. For sending Mosrages without payment to Govern 
ment.—Any telegraph officer who tranemite by telegraph any message 
upon which the prescribed charge has not been paid, intending there- 
by to defraud the Government, shall be liable to imprisonment for a 
term which may extend to three years, or to fine, or to both. 

Triable, §c., in the sume way as offences under Sect. 15, 

Evidence. 

Prove the employment of the accused as ante, p. 709, Then 
prove the transmission of the message without payment, and the 
intent to defraud the Government. It is important to prove this 
last, as now that Govornment are entering into trading operations, 
¢. g., railways, there are occasions, such as the happening of an 
accident, when the sending of telegrams without charge might 
not be in frand of Government, but only what a private company 
would do under similar circumstances. 

FrsricateD Massaces. Dataininc Mrssacrs. 

Sect. 2. For sending fabricated Message.— Whoever transmits 
or causes to be tranemitted by a telegraph a message which he knows 
to be falee or fabricated, shall be liable to imprisonment for a term 
which may extend to three years, or fo fine, or to both, 
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Sect. 22. For retaining Messages, Sc., delivered by mistake.— 
Whoever fraudulently retains, or wilfully secretes or makes away 
with, or keeps or detains a message which ought to have been deliver- 
ed to some other person, or being required by a telegraph officer 
to deliver up any such message, neglects or refuses to do so, shall be 
liable to imprisonment for a term which may extend to two years, or 
to fine, or to both. 

Offences under Sect. 21 are triable, §c., tn the same way as those 
under Sect. 15; those under Sect. 22 are triable by any Court, except 
@ Magisirate of the third class. A summons should tssue in the 


jirst instance, Police officers may not arrest without a warrant. 
Bailable. Not compoundable. 
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APPENDIX. 


enema jpone-moees 


ACTS OF PARLIAMENT. 


39 and 40 Vict. c 46. 
An Act for more effectually punishing Offences against the Laws relating te the 


Slave Trade, 
(llth August 1876.] 


WaHerkas under an Act passed in the Session holden in the thirty-second 
and thirty-third years of the reign of Her present Majesty, the Governor- 
General of India ia Council 1s empowered to make laws for Native Indian 
subjects of Her Majesty without and beyond British India: 


And wheress under an Act passed m the Session holden in the twenty-eighth 
and twenty-ninth years of the regn of Her present Majesty, the Governor- 
General of India in Counce: is empowered to make laws for all British subjects 
of Her Majesty, within the dominions of Princes and States in India in alliance 
with Her Majesty, whether in the service of the Government of India or 
otherwise : 

And whereas the several Princes and States in India in alliance with Her 
Majosty have no connexions, ig Metiang or communications, with Foreign 
Powers, and the sulyects of such Princes and Stutes ore, when residing or 
being in the places hereipafter referred to, entitled to the protection of the 
British Government, and receive such protection equally with the subjects of 
Her Majesty : 

And whereas it is expedient to nake provision for more effectually punishin 
offences against the laws relating to the slave trade by British subjects an 
other persons protected by the British Government in such places: 


Be it therefore enacted by the Queen's must Excellent Majesty, by and with 
the advice and cousent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows: 


1. Cortain offenders on High Seas punished as though offence committed in 
Jadia.—If any person, being « subject of Her Majesty or of any Prince or State 
in India in slhance with Her Majesty, sball, upon the High Seas or in any part 
of Ama or Africa which Her Majesty may from time to time think fit to spocify 
by any Order in Council in this behalf, commit any of the offences defined in 
sections 367, 370, and 371 (in the schedulo to this Act respectively recited) of 
Act 45 of 1860, passed by the Guvernor-General of Inds in Council aud called 
“The Indian Penal Code,” or abet within the meaning of the fifth chapter of 
the saad Penal Code the commission of any such offence, such person shall be 
deals with in respect of such offence or abctment, as if the same had been com 
mitted in any place within British India in which he may be or may be found, 

2. Sect. 1 be made to apply to future amendments of this Act.—If the 
Governor-General of India in Council shall, at s manag for making laws and 
regulations, amend the provisions of the said sections 467, 370, and 371, of the 
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said Penal Code, or any of them, or the said fifth chapter thereof so far as 
relates to the abetment of sny of the offences forbidden by any sections, or 
make any further provision for preventing or suppressing the making, buying, 
or selling of slaves or any of the offences comprised in the said three sections, 
the Secretary of State for India shall, unless Her Majesty has disallowed such 
amendment or farther provision, lay a copy of the amending Act before each 
House of Parliament, and after the same shall have lain on the table of both 
Houses of Parliament for the space of forty days, it shall be lawful for Her 
Majesty, unless either House of Parliament shall present an address to Her 
Majesty to the contrary, to direct by Order in Council that the provisions of 
the first section of this Act shall apply to the law so amended or enlarged, and 
the same shall be applicable aceordingly. 


8. Powers of High Court for purpose of obtaining evidence.— For the purpose 
of obtaining evidence of the commission of the offences made punishable b 
this Act or any Actof Parliament relating to slavery or the slave trade, everyHig 
Court in India shall have, as respects the persons in the first section of this Act 
referred to, and as respects any British colony, settlement, plantation, or terri- 
tory, wherein any witness may be, the same powers a8 are conferred on the 
Court of Queen’s Bench by the fourth section of an Act made and passed in the 
Session of Parliament kolden in the sixth and seventh years of Her Majesty’s 
reign; chapter ninety-eight with respect to such British colonies, settlements, 
plantations, and territories as are therein referred to. 


And every High Court may, if it thinks fit, issue such commission as is men- 
tioned in section 330, of Act 10 of 1872, passed by the Governor-General of 
India in Couneil, and called ‘ The Code of Criminal Procedure,” to any consular 
officer of Her Majesty in the parts of Asia or Africa specified im any Order of 
Her Majesty in Council under section! of this Act, or toany political officer or 
agent of the Govornor-General of Indiain Council or of any Indian Government 
in the said parts or in the dominions of any Prince or State m India in alliance 
with Her Majesty or to any magistrate in Her Majesty's Indian dominions. 


And the depositions taken by virtue of tho saul powers or under such com- 
mission shall be deemed by every court of original or appellate jurisdiction in 
India in any trial or proceeding under this Act or any Act of Parhament relat- 
ing to slavery or the slave trade to be as good and competent evidence as if the 
witnesses deposing had been present and examined vird voce and had made 
oath or affirmation as required by law. , 


4. Subjects uf certawn Indian Princes made amenable to certain Orders in 
Counci! —And whereas by certain Orders of Her Majesty in Council made by 
virtue of an Act made and passed in the Session of Parliament holden in the 
sixth and seventh years of Her Majesty's reign, chapter ninoty-four, whieh 
Orders arc dated respectively the ninth Auguat One thousand eight hundred and 
sixty-six and the fourth November One thousand eight hundred and sixty- 
seven, it is ordered that the provisions of such Orders relating to British su 
jects shall extend and apply to all subjects of Her Majesty; whetber by birth 
or by naturalisation, aud also to all persons enjoying Her Majesty’s protection 
in the several dominions mentioned in such Orders respectively. 


It is hereby declared and enacted that for the purposes of the said Orders 
in Council and of any Orders in Coune’l which Her Mojesty may hereafter 
think fit to make by virtue of the said Act of the sixth and seventh years, of 
Her Majesty's reign, chapter ninety-four, all subjects of the several Princes 
and States in India infalliance with Her Majesty, resrding and being in the 
several dominions comprised in such Orders respectively, are and shall be 
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deemed to be s enjoying Her Majesty’s protection therein. [Repeuted 
by 53 and 54 Vict. c.87.] 

5. Saving powers of Governor-General.—Nothing in this Act ahall bedeemed 

to restrict the legislative power which the Governor-General of India in 

' Council possesses at mectings for the purpose of making laws and regulations. 

6. Not to affect Orders made under 6 and 7 Vict c. 94.—Save as aforesaid 

nothing in this Act shall le deemed to affect any Order made or to be made 

by Her Majesty in Council by virtue of the said Act of the sixth and seventh 

years of Her ajesty, chapter ninety-four. [Repealed by 53 and 54 Vict. c. 87.) 
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Aland 42 Vict. c 73. 


Am Aor to regulate the Law relating to the Trial of Offences committed on the 
Sea within a certain distance of the Couste of Her Majesty’s Dominions, 


[16th August 1878.] 


Wuergas the rightful jurisdiction of Her Majesty, her heirs and successors, 
extends and has always extended over the open seas adjacent to the coasts of 
United Kingdom and of all other parts of Her Majesty’s dominions to such a 
Gistance as is necessary for the defence and security of such domimions : 


And whereas it 1s expedient that all offences committed on the open sca 
Within a certain distance of the coast of the United Kingdom and of all other 
parts of Her Mayexty’s dominions, by whomsoever committed, should be dealt 
with according to law : 


Be it therefore enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Commons, 
asp present Parliament assembled, and by the authority of the same as 
ollows : 


1. Short tatle-—This Act may be cited as the Territonal Waters Jurisdic- 
tion Act,.187%. 


2. Amendment of the law aa to the puresdiction of the aduial —An offence 
committed by a person, whether he is or is not a subject of Her Majesty, on 
the open sea within the terntorial waters of Her Majesty’s dommions, 18 an 
offence within the yunadiction of the admiral, although it may have been com- 
mitted on board or by means of a foreign slip, and the person who committed 
such offence may be arrested, tried and punished accordingly. 


3. Restriction on cnatstutoon of proceedings for punishment of offences.—Proe 
ceedings for the tral and pumslment of a person who is not a subject of Her 
Majesty, and who is charged with any such offence as is declared by thu Act 
to be within the jurisdiction of the Admiral, shall not be matituted m any 
court of the United Kingdom, except with the consent of one of Her Majesty's 
Principal Secretaries of State, and on his certificate that the mstitution of 
such proceedings 18 in hig opimon expedient, and shall not be instituted in 
any of the dominions of Her Majesty out of the United Kingdom, except with 
the leave of the Governor of the part of the dominions in which such pro- 
ceedings are proposed to be imstituted, and on his certificate that it is 
expedient that such proceedings should be inatituted. 


4, Provinons aa to procedure,—On the trial of any person who is not a 
subject of Her Majesty for an offonce declared by this Act to be within the 
jurtadiction uf the Admiral, it shall not be necessary to aver in any indictment 
or information on such trial that such consent or certificate of the Secretary 
of State or Governor as is required by this Act has been given, and the fact of 
the same having been given shall be presumed unless disputed by the defen- 
dant at the trial ; and the production of a document purporting to be signed 
by one of Her Majesty's Procipal Secretaries of State as reapects the United 

ingdom, and by the Governor as respects any other part of Her Majesty's 
domivions, and containing such consent and certificate, shall be sufficient 
evidence for all the purposes of this Act of the consent and certificate 
required by this Act 
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Proceedings before a justice of the peace or other magistrate previous to the 
committal of an offender for trial or to the determination of the justice or 
magistrate that the offender is to be put upon his tral shall not be deemed 
proceedings for the trial of the offence committed by such offender for the 
purposes of the said consent and certificate under tlns Act. 

5. Saeing as to jursdiction —Nothing ia this Act contained shall be 
constraed to be in derogation of any nghtful jurisdiction of Her Majesty, 
her heirs or successors, under the law of nations, or to affect or prejudice any 
junadiction conftrred by Act of Parhament or now by law esting in relation 
to foreign ships or in relation to persons on board such ships. 

6 Sureng as to poacy —This Act shall not prejudico or affect the trial in 
manner heretofore in use of any act of peaey as detiued by the law of nations, 
or affect or prejudice any Jaw relating thereto, and wheto any act of piracy 
as defined by the law of nations is also any auch offence as is declared by 
this Act to be within the jurisdiction of the Admiral, such offence may be 
tried in pursuance of this Act, or in pursuance of any other Act of Parhament, 
law, or custom relating thercto. 

7. dhprmteos —In this Act, unless there 16 something iaconsiatent in the 
context, the following expressions shall respectively have the meanings 
hercinafter asmyned to them , that is to say, 

“Sarodate nicf the Admrral,”—* The yuriscie tion of the Admiral," as 
used inthis Act, includes the jurisdiction of the Adnuralty of England 
and Ireland, or eather of such jurisdictions av used in anv Act of 
Parhamcnt, and for the purpose of aircesting any person charged 
With an offence declared by this Act to be within the yuradietion of 
the Admiral, the termtotial waters adjacent to the United Kingdom, 
orany part of Her Majesty's dominions, shall be deemed to be within 
the yurasdiction of any judge, magistrate, or officer havmg power 
within such Umeed Kingdom, or other part of Her Majesty's domi- 
nions, to issue warrants for arrcating or to arrest persons charged 
with offences committed within the juriediction of such judge, 
magistrate or officer 

“United Aangdem "—* United Kingdom" includes the Lalo of Man, the 
Chanvel Islands, and other adjacent islands 

“The terrturnelquatern of Her Mayeaty's donanicns,”’ —" The termtonal 

waters of Her Majesty's dominions,” m rcfcrence to the sea, means 
such part of the sca adjacent to the coast of the United Kingdom, or 
the coast of some other part of Her Mayesty's domimons, as 18 
deemed by international law tobe wathin the territorial webb dale d of 
Her Majesty , and for the purpose of any offence declared by this 
Act to be within the yurmidiction of the Admiral, any part of the open 
sea within one marine Jeague of the coast measured from low water 
mark shall be decmed to be open aca within the territorial waters 
of Her Majesty's domimons 

“(rorernor "—" Governor,” as respects Tudia, means the Governor- 
General or the Governor of any presidency; und wicre a British 
possesmon (Consists of several constituent colopice, means the Gover- 
nor-General of the whole possession or the Governor of any of the 
constituent colonies ; and as respects any other British possession 
means the officer for the time being administering the government, 
of such possesmon; also any person acting for or in the capacity 
of Gorernor shall be included under the term “ Governor”: 
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* Offence.”—“ Offence”? as used in this Act means an act, neglect, or 
default of such a description as would, if committed within the body 
of a county in ap be punishable on indictment according to 
the law of England for the time being in force : 


* Ship.”’—“ Ship ” includes every description of ship, boat, or other 
oating craft : 
* sigh ship.”—" Foreign ship ” means any ship which is not a British 
Snip. 
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44 and 45 Veot. ¢. 69. 


AN Acr to amend the Law with respect to Fugitive Offendere in Her 
Majesty's Dominions, and for other purposes connected with the Trial of 


Offenders. 
[27th August 1881.) 


Be it enacted by the Queen's Most Excellent Majesty, by and with the 
advico and consent of tho Lords, Spiritual and Temporal, and Commons, in 
thus present Parliament assembled, and by the authority of the same, as 
follows ; (that is to say), 

}. Short title —This Act may be cited as the Fugitive Offenders’ Act, 1881. 


Part I.—Return or Fugitives. 
2. Leabelity of fugitsre to be apprehended and returned —Where a person 


accused of having committed an offence (to which this part of this Act apphes) 
in one part of Her Majesty’s dommmons has left that part, such person (im this 
Act referred to a« a fugitive from that part) sf found im another part of Her 
Majesty’s domimons, shall be hable to be apprehended and returned in manner 


provided by this Act to the part from which he os a fugitive. 


A fugitive may be so apprehonded under an endorsed warrant or a provi- 
sional warrant. 

3. Endorsiag of warrant for apprehension of fugslive —Where a warrant 
has been issued in one part of Her Majesty's dommions for the apprehension 
of a fugitive from that part, any of the following authorities in another part 
of Her Majesty's dommons in or on the way to which the fugitive is or 
suspected to be ; (that 1s to say), 

(1) A judge of a superior court in such part , and 

(2) In the United Kingdom a Secretary of State and one of the magistrates 
of tho Metropohtan Police Court in Bow Street , and 

(3) In a British pow casion, the governor of that possesion, 

f satistied that the warrant was issued by sume person having lawfn) authority 
to issue the same, may endorse such warrant in manner provided by this Act, 
and the warrant so endorsed «hall be a sufficent authority to apprehend the 
fugitive in the part of Her Mayesty’s dominions in which it 1s endorsed, and 
bring him before a magistrate. 

4. Prorssonal erariant for appithonacn cf fagiteac -A magistrate of any 
part of Her Majesty's domiains imay issue a provimonal warrant for the 
apprehension of a fugitive who 14 or 1s suspected of being in or on his way to 
that part on snch information, and under such circumstances, as would in his 
opinion juatify the issue of a warrant if the offence of which the fugitive is 
sceused had been comuntted within his jurisdiction, and such warrrant may 
be backed and executed accordingly. 

A inagistrate issuing a provisional warrant shall forthwith send a report of 
the issue, together with the information or a certified eopy thereof, if he is 
in the United Kingdom, to a Sceretary of State, ani if ho is in a Britioh 
posseasion, to the guvernor of that possesion, and the se We of State or 
governor may, if he think fit, discharge the person apprehended under wuch 
warrant 

5. Dealing with fugitive when appreheuled.—A fugitive when apprebended 
shall be brought before a magistrate, who (subject w the provisions of this 
Act) shall bear the case in the same manner and have the eame jurisdi 
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and powers, as near as may be (including the power to remand and admit 
to bail) as if the fugitive were charged with an offence committed within his 
jurisdiction. 

If the endorsed warrant for the apprehension of the fugitive is duly authen™ 
ticated, and such evidence is produced as (subject to the provisions of this 
Act), according to the Jaw ordinarily administered by the magistrate, raises 
a strong or probable presumption that the fugitive committed the offence 
mentioned in the warrant, and that the offence is one to which this part of 
this Act applies, the magistrate shall commit the fugitive to prison to await 
his return, and shall forthwith send a certificate of the committal and such 
report of the case as he may think fit, if in the United Kingdom to a Secretary 
of State, and if in a British possession to the governor of that possession. 


Where the magistrate commits the fngitive to prison he shall inform the 
fugitive that he will not be surrendered until after the expiration of fifteen 
days, and that he has a right to apply for a writ of habeus corpus, or other 
like process. 


A fugitive apprehended on a provisional warrant may be from time to time 
remanded for such reasonable time not exceeding scven days at any onc time 
as under the circumstances seoms requisite for the production of an endorsed 
warrant. 


6. Return of fugitive by warrant —Upon the expiration of fiftcen days 
after a fugitive has been committed to prison to await his return, or if a writ 
of habeas corpus or other like process 1s issued with reference to such fugitive 
by u superior court, after the final decision of the court in the case, 


(1) if the fugitive 1s so committed in the United Kingdom, a Seerctary of 
State, and 


(2) if the fugitive 18 so committed m a British possession, the governor of 
that posscasion, 


may, if ho thinks it just, by warrant under his hand order that fugitive to be 
returned to the part of Her Majcsty’s domimuions from which he 1s a fugitive, 
and for that purpose to be dehvered into the custody of the persons to whom 
the warrant is addrossed, or some one or more of them, and to be held in 
custody, and conveyed by sca or otherwise to the said part of Her Majesty's 
dominions, to be dealt with there in due course of law as if he had been 
there apprehended, and such warrant shall be forthwith executed according to - 
the tenor thereof. 


The governor or other chief officer of any prison, on request of any person 
having the custody of a fugitive under any such warrant, and on pay ment or 
tender of a reasonable amount for expenses, shall receive such fugitive 
and detain him for such reasonable time as may be requested by tho said 
person for the purpose of the proper execution of the warrant. 


7. Dhacharge of person apprehended if not returned trithin one month.—If a 
fugitive who, in pursnance of this part of this Act, has been committed to 
prison in any part of Her Majesty’s domimons to await his return, 18 not 
conveyed out of that part within one month after such committal, a superior 
court, upon application by or on bebalf of the fugitive, and upon proof that 
reasonable notice of the intention to make such application has beea given, if 
the said part is the United Kingdom to a Secretary of State, and if the said 
part is a British possession to the governor of the possession, may, unless 
waficient cause is shewn tv the contrary, order the fugitive to be discharged 
out of custody. 
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8. Sending dack of persons apprehended if not prosecuted within siz monthe 
or acquitted.— Where a person accused of an offence and returned in pursuance 
of this part of this Act to any part of Her corti Ge dominions, cither is nob 
prosecuted for the said offence within six months after his arrival in that part, 
or is acquitted of the said offence, then if that part is the United Kingdom 
a Secretary of State, and if that part is a British possession the governor 
of that possession, may, if he think fit, on the request of such person, cause 
him to be sent back free of cost and with as little delay as possible to the part 
of Her Majesty’s dominions in or on his way to which he was apprehended. 


9. Offence to which this purt of this .Lct applies.—Thia part of this Act 
shall apply to the following offences, namely, to treason and piracy, and to 
every offence, whether called felony, misdemeanor, crime, or by any other 
name, which is for the time being punishable in the part of Hor Majesty’s 
dominions m which it was committed, either on indictment or information, 
by imprisoument with hard labour for a term of twelve months or more, or by 
any greater punishment; and for the purposes of this section, rigorous impri- 
soninent, and any confinement ina prison combined with Inbour, by whatever 
pame it 1s called, shall be deemed to be mmprisonment with hard labour. 


This part of this Act shall apply to an offence notwithstanding that by the 
law of the part of Her Majesty x dominions in or on his way to which the 
fugitive is or 1s snspected of being it is not an offenco or not an offence to which 
this part of this Act apples; and all the provisions of thin part of thie Act, 
acludivg thoue relatmng to a provisional warrant and to a committal to prion, 
whall be construed ax if the offence were i such last-mentioned part of Her 
Majesty's dominions an offence to which this part of this Act applies 


10. Powers of superior court to disrharge fugitive when cuse frivolowa or 
return uayust — Where it is made te appear to a superior court that by ronson 
of the trivial nature of the case, or by reason of the application for the return 
of a fugitive not being made in good faith in the interests of justice or athor- 
wise, it would, having regard to the distance, to the facilities for communi 
cation, and to all the circumstances of the case, be unjust or ol gilt or too 
sevore A punishment to return the fugitive either at all ar until the expiration 
of a certain period, such court may discharge the fugitive, either absolutely 
or on bail, or order that he shall not be returned until after the expiration of 
the period named in the order, or may make such other order in the premises 
as to the court seems just. 


UW. Power of Lord Liewtenant in Jreland,—In Ireland the Lord Lieutenant, 
also the chief secretary, may, ax well asa Sceretary of Stato, execute any por- 
tion of the powers by this part of this Act vested in a Secretary of State, (57 
and 58 Vic. c. 46.) 


Part II.—Inrer-CoLoniaL BACKING OF WARRANTS, AND OFFENCES. 


Applieation of part of Act. 


12. Application of part of Act to yroup of British posscssions. —This part of 
this Act shall apply ale to those groups of Britiah possessions to wlich, by 
reason of their contiguity or otherwise, it may seem expedient to Her Majesty 
to apply the same. 


It shall be lawful for Her Majesty from time to time by Order in Council to 


direet that this part of thie Act shall apply to the group of British possessions 
mentioned in the Order, and by the same or any subsequent Order to except 
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eortain offences from the application of this part of this Act, and to limit the 
application of this part of this Act by such conditions, exceptions, and quali- 
fications as may be deemed expedient. 


Backing of Warrants. 


13. Backing in one British possession of warrant issued iu another of same 
group.— Where in a British possession of a group to which this part of this 
Act applies a warrant has been issued for the apprehension of a person accused 
of an offence punishable by law in that possession, and such persou is or is 
suspected of being in or on the way to another British possession of the same 
group, a magistrate in the last-montioned possession, if satisfied that the war- 
rant was issued by a person having lawful authority to issue the same, may 
endorse such warrant in manner provided by this Act, and the warrant so 
endorsed shall be a sufficient authority to apprehend, within the junsdiction 
of the endorsing magistrate, the person named in the warrant, and bring him 
before the endorsing magistrate, or some other magistrate in the same British 
possession. 

14. Keturn of prisoner apprehended under backed warrant.—The magistrate 
before whom a person so apprehended is brought, if he 1s satisfied that the war- 
rant is duly authenticated us directed by this Act and was issued by a person 
having a lawful authority to issue the same, ands satisfied on vath that thepri- 
soner is the person named or otherwise described in tle warrant, may order 
such prisoner to be returned to the British possession in which the warrant was 
issued, and for that purpose to be delivered into the custody of the persons to 
whom the warrant is addressed, or any one or more of them, and to be held in 
custody and conveyed by sea or otherwise into the British possession in which 
the warrant was issued, there to be dealt with according to law as if he bad been 
there approhended. Such order for return may be made by warrant under the 
nand at the magistrate making it, and may be executed according to the 
tenor thereof. 

A mugistrate shall, 20 far as is requisite for the exercise of the powers of 
this aootion, have the same power, including the power to remand and admit to 
baila prisoner, ag he has in the case of a person apprehended under a warrant 
issued by him. 

13. Backing in one British possession of summons, &e., of witness iesued in 
another possesaton of same or pa air & person required to give evidence on 
behalf of the prosecutor or defendant on a charge for au offence punishable by 
law in a British possession uf a group to which this part of this Act applies, is 
or is suspected of being in or on his way to any other British possession of the 
asine proup, o judgo, magistrate, or other officer who would have lawful authori- 
ty to igsue x summons, requiring the attendance of such witness, if the witness 
were within his jurisdiction, may issue a summons for the attendance of such 
Witness, and magistrate in avy other British possession of the same group, if 
satisfied that tho summons was issued by some judge, magistrate, or officer 
having lawful authority, as aforesaid, may endorse the summons with hisname; 
and the witness, on service in that possession of the summons, so endorsed, and 
on payment or tender of a reasonable amount for his expenses, shall obey the 
summons, and in default shall be hable to be tried and punished either in the 

asion in which he is served or in the possession in which the summons 
was issued, and shail bo liable to the ment imposed by the law of the 
posseasion in which be is tried for the failure of a witness to obey such a sum- 
mons, The expression “summons”’ in this section includes any subpoena or 
other process for requiring the attendance of a witacas. 
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16. Provisional werrané in group of British Possessions.—A magistrate in 
a British possession of a group to which this part of this Act applies, before 
the endorsement in pursuance of this part of this Act of a warrant for the 
apprehension of any person, may issue a provisional warrant for the appre- 

ion of that person, on such Information and under such circumstances as 
would in his opinion justify the issue of a warrant if the offence of which auch 
peraon is accused were an offence punishable by the law of the said possession, 
and had been committed within his jurisdiction, and such warrant may be 
backed and executed accordingly ; provided that a person arrested under such 
provisional warrant shall be discharged unless the original warrant 1s produced 
and endorsed within such reasonable time as may under the circumstances 
seem requisite. 

17. Discharge of prisoner not returned within one month to British possession of 
same group.—lIf a prisoner in a British possession whose return is authorised 
in pursuance of this part of this Act is not conveyed out of that possession 
within one month after the date of the warrant ordering his return, a magistrate 
oF a superior court upon application by or on behalf of the prisoner, and upon 
proof that reasonable notice of the intention to make such application has 
been given to the person holding the warrant and to the chief officer of the 
police of such possession or of the province or town where the prisoner is in 
custody, may, unless sufficient cause is shewn to the contrary, order such 
prisoner to be discharged out of custody. 

Any order or refusal to make an order of discharge by a magistrate under 
this section shall be subject to appeal to a superior court. 


18. Sending duck of prisoner not prosecuted or hia to British possession 
Of same group.— Where a prisoner accused of an offence 1s returned in pur- 
suance of this part of this Act to a British possession, and either is not prose- 
cuted for the said offence within six months after his arrival in that possession 
or is acquitted of the said offence, the governor of that possession, if he thinks 
fit, may, on the requisition of such person, cause bim to be sent back, free of 
cost, and with as little delay as possible, to the British possession in or on his 
way to which he was apprehended. 


19. Refusal to return prisoner where offence too trirral —Where the return 
of a prisoner is sought or ordered under this part of this Act, and it is made 
to appear to a magistrate orto a superior court that by reason of tho trivial 
nature of the case, or by reason of the application for the return of such 

risoner not being made in good faith in the interests of justice or otherwise, 
it would, baving regard to the distance, to tho facilities of communication, and 
to all the circumstances of the case, be unjust or oppressive, or too severe a 
ptmishment, to return the prisoner either at all or until the expiration of s 
certain period, the court or magistrate may discharge the pnsoner absolutely 
of on bail, or order that he shell not be returned until after the expiration of 
the period named in the order, or may make such order in the premises as to 
the magistrate or court seems just. 

Any order or refusal to make an order of discharge by a magistrate under 
this section shal] be subject to an appeal to a superior court. 


PART III. 
of Trial, &c., of Offences. 
20. encode commitiod on two adjoining British possessions 
Whas ee ih poccdeas cde c patee Lcsed Ot ca cla 


@yo 
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committed on or within the distance of five hundred yards from the common 
boundary of such possessions may be apprehended, tried, and punished im 
eteher of such posscasions. 

#1. Offences committed on journey between two British possessions.—Where 
an offence is committed on any person or in respect of any property in or 
upon any carriage, cart, or vehicle whatsoever employed ina journey, or on 
board any vessel whatsover employed in a navigable river, lake, canal, or 
inland navigation, the person accused of such offence may be tried in any 
British possession through a part of which such carriage, cart, vehicle, or 
vessel passed in the course of the journey or voyage during which the offence 
was committed; and where the side, bank, centre, or other part of the road, 
river, lake, canal, or inland navigation along which the carriage, cart, vehicle, 
or vessel passed in the course of such journey or voyage is the boundary of 
any Britis | aeeseaern @ person may be tried for such offence in any British 
possession of which it is the boundary : 


Provided that nothing in this section shall authorise the trial for such 
effence of a person who is nota British subject, where it is not shewn that 
the offence was committed in a British possession. 


22. Trial of offence of false swearing or giving false evidence.—-A person 
accused of the offence (under whatever name it 1s known) of swearing or mak- 
ing any false deposition, or of giving or fabricating any false evidence, for the 

of this Act, may be tned either in the part of Her Majesty's domi- 
nious in which such deposition or evidence 1s used, or in the part in which 
the same was eworn, made, given, or fabricated, as the justice of the case may 


require. 

23. Supplemental proviston as to trial of person in any place.—Where any 
part of this Act provides for the place of trial of a person accused of an 
offence, that offence shall, for all purposes of and incidental to the apprehen- 
sion, trial, and punishment of such person, and of and incidental to any 

ings and matters preliminary, incidental to, or consequential thereon, 
aad of and incidental to the jurisdiction of any court, constable, or offcer 
with reference to such offence, and to any person accused of such offence, be 
deemed to bave been committed in any place in which the person accused of 
the offence can be tried for it ; and such person may be punished im aecordance 
with the Courts (Colonial) Jurisdiction Act, 1874. 


37 and 38 Viet. Ce 27. 


MM. ITeune | search warrant.—Where a warrant for the apprehension of a 
person acc of an offence has been endorsed in pursuance of an of 
this Act in any part of Her Majesty's dominions, or where any part of Roy Act 
provides for the place of trial of = person accused of an offence, every court 
end Magistrate of the part in which the warrant is endorsed or the person 
accused of the offence can be tried shall have the same power of ing & 
warrant to search for any property alleged to be stolen or to be otherwise 
uslawfully taken or obtaimed by such person, or otherwise to be the subject 
of sach sad oeiciarincroabd ubtinam, napempiriertily pit if the 

been stolen or otherwise unlawfally taken or obtained, or the offence been 
eommitted wholly within the jansdionion of sach court or magistrate. 

35. Removal of prisoner by cea from one place to another.— Where « persou 
is in Sasa) easton in Brite possession either in pursuance of this Act or 
otherwise, end such person is required to be removed in custody te anather 
plana in or belonging to the same British possession, such person, if removed 
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sea in a vessel belonging to Her Majesty or any of Her Majesty's 

ll be deemed to continue in legal st be aetil he aloes 9 the 

which he is required to be removed; and the provisions of thie Act 

respect to the retaking of a prisoner who has escaped, and with res 

the trial and punishment of a person guilty of the offence of escaping 

tempting to eacape, or aiding or attempting to aid a prisoner to escape, 

y, to the case of a prisoner escaping while being lawfully removed as 

d, in like manner as if he were being removed in pursuance of a warrant 
endorsed in pursuance of this Act. 


PART IV. 
SuprLeMgntTaL. 
Warrant and Eecape. 


26. Endorsement of warrant.—An endorsement of a warrant in pureuance 
of this Act shall be signed by the authority endorsing the same, and shall 
authorise all or any of the persons named in the endorsement, and of the 
persons to whom the warrant was originally directed, and aleo every oon 
to execute the warrant within the part of Her Majesty's dominions or place 
within which such endorsement is by thie Act made a sufficient authority, by 
apprehending the person named in it, and bringing him before some magistrate 
in the said part or place, whether the magistrate named in the endorse 
ment or some other. 

For the purposes of this Act every warrant, summons, subpasna, and process, 
and every sadorsamont made in pursuance of tlis Act thereon, shall remaia 
in force, notwithstanding that the person siguing the warrant or such endorse: 
ment dies or ceases to hold office. 


27. Conveyance of fugitives end witnesens.— Where a fugitive or prisoner is 
authorised to be returned to any part of Her Majesty’s dominions in pursa- 
ance of Part One or Part Two of this Act, such fugitive or pneoner may be 
sent thither in any ship belonging to Her Majesty or toany of her subjects, 

For the purpose afvresaid, the authority siguing tho warrant for the return 
may order the master of any ship belonging to any subjoct of Her Piajesty 
bound to the said part of Her Majesty's dominions to receive and a 
a passage and subsistence during the voyage to such fugitive or prisoner, and 
to the person having him in custody, and to the witnesses, so that such 
master be not required to receive more than one fugitive or prisoner for 
every handred tons of hia ship’s registered tonnage, or more than one witness 
for every fifty tons of such tonnage. 

Tho said authority shall endorse or cause to be endorsed upon the agree- 
ment of the ship such particaolars with respect to any fugitive prisoner or 
witaees sent in lier as the Board of Trade from time to time require. 

Every such master shall, on his ship’s arnval in the said part of Her 
Majeaty’s dominions, cause such fogitive or prisoner, if he is not ia the custody 
of any pevson, to be given into the custody of some constable, there to be 
dealt with according to law. 

Every master who fails on payment or tender of a reasouabie amount for 
expenses to comply with an order made in pursuance of this section, or to 
cause a fugicive or prisoner committed to his charge to be giveu intocustedy 
a ired by this section, ahall be liable on summary conviction toa fine 
mot exeeeding fifty pounds, which may be recovered 16 apy part of Her 


3 


ry 


est 


783 FUGITIVE OFFENDERS’ act, 188). 


Majesty’s dominions in like manner as 8 penalty of the same amount under 
the Merchant Shipping Act, 1854, 17 and 18 Vict. c. 104, and the Acts 
amending the same. 


28. Becape of prisoner custody.—If a prisoner escape, by breach of 

ison or iberese: out of the custody of a peti acting under a warrant 
1ssued or endorsed in pursuance of this Act, he may be retaken in the same 
m&nner as a person accused of a crime against the law of that part of Her 
Majesty’s dommions to which he escapes may be retaken upon an escape. 


A person guilty of the offence of escaping or of attempting to escape, or of 
aiding or attempting to aid a prisoner to escape, by breach of prison or other- 
wise, from custody under any warrant issued or endorsed in pursuance of 
this Act, may be tried in any of the following parts of Her Majesty's domi- 
nions, namely, the part to which and the part from which the prisoner is 
being removed, and the part in which the prisoner escapes and the part in 
which the offender is found. 


Evidence. 


29. Depositions to be evidence, and authentication of depositions and wars 
vants——A magistrate may take depositions for the purposes of this Aet in 
the absence of a person accused of an offence in like manner as he inigihs 
take the same if such person were present and accused of the offence before 


* Depositions (whether taken in the absence of the fugitive or otherwise) 
and copies thereof, and official certificates of or judicial documents stating 
facts, may, if duly authenticated, be received in evidence in proceedings 
under this Act. 

Provided that nothing in this Act shall authorise the reeeption of any snch 
depositions, copies, certificates, or documents in evidence against a person 
upon his trial for an offence. 


Warrants and depositions, and copies thereof, and official certificates of or 
judicial documents stating facts, shall be deemed duly authenticated for the 
purposes of this Act if they are authenticated in manner provided for the 
time being by law, or if they purport to be signed by or authenticated by 
the signature of a judge, magistrate, or officer of the part of Her Majesty's 
dominions in which the same are issued, taken, or made and are authen- 
Bicated either by the oath of some witness, or by being sealed with the 
official seal of a Secretary of State, or with the public seal of British posses- 
sion, or with the official seal of a governor of a British possession, or of a 
colonial secretary, or of some secretary, or minister administering a depart- 
ment of the Government of a British possession. 


And all courts and magistrates shall take judicial notice of every such 
as is in this section mentioned, and shall admit im evidence without f 
proof the documents authenticated by :¢. 


Miscellaneous. 


30. Provision as to exercise of jurisdiction by magistrates.—The jurisdiction 
under Part One of this Act to hear a case and commit a fugitive to prison to 
await his rerarn shall be exercised, — 

al) in England, oy a chief magistrate of the me litan police courts or 

one - bt er magistrates of the metropolitan police court at Bow 
Street ; 
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(2) in peer by the sheriff or sheriff substitute of the county of Badia 
burgh ; an 

(3) in Ireland, by one of the police magistrates of the Dublin metropolitan 

police district; and 
4) iu a British possession, by any judge, justice of the peace, or other 
( officer having the like avladiction as =e a the magietraten of the metro- 
politan police court in Bow Street, or by such other court, judge, or 
magistrate as may be from time to time provided by an Act or ord 
passed by the legislature of that possession. 

If a fogitive is apprehended and stp before a magistrate who has no 
power to exercise the jurisdiction under this Act in respect of that fugitive, 
that magistrate shall order the fugitive to be brought before some magistrate 
having that jurisdiction, and such order shall be obeyed. 


31. Power as to making and revocation of Order in Council.—It shal) be 
lawful for Her Majesty in Council from time totime to make Orders for the 
s of this Act, and to revoke and vary any Urder so made, and every 
brder 80 made shall while it is iu force have the same effect as if it were 
enacted in this Act. 
An Order in Council made for the purposes of this Act shall be laid before 
Parliament as soon as may be after it is mado if Parliament is then in session, 
or if not, as soon as may be after the commencement of the then next session 


of Parliament. 


32. Power of legislature of British possession to pase laws for carrying inte 
effect thre Act.—If the legislature of a British possession pass any Act or 
ordinence— 
(1) for defining the offences committed in that possession to which this 
Act or any part thereof 1s to apply ; or 

(2) for determining the court, judge, magistrate, officer, or person by whom 
and the manner in which any junediction or power under this Act is to 
be exercised ; or 

8) for ent of the costs incurred in returning a fugitive or a ner 

[ Ns) Sading him back if not prosecuted or if acquitted, or skews in 

the execation of this Act ; or 

(4) in any manner for the carrying of this Act or any part thereof into 

effect in that possession, 
it shall be lawful for Her Majesty by Order in Council to direct, if it seems to 
Her Majesty m Council necessary or proper for carrying into effect the 
objects of this Act, that such Act or ordinance, or any part thereof, shall with 
or without modification or alteration be reeognised and given effect to through- 
ro Her Majesty’s dominions and on the high seas us if it wero part of thi 


Application of Act. 


38. Application of Act to offences at sea or triable in several ports of Hor 
Majesty's domimons.— Where » person accused of an offence oan, by reason of , 
the nature of the offence or of the place in which it was committed, or other- 
be, under this Act or otherwise, tried for or in respect of the offence in 
than one part of Her Majesty's dominions, a warrant for the apprehen- 
of such person may be issued in any part of Her Majesty’s dominions 
which he can, if he happens to be there, be tried ; and cach part of this 


abt; 
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pi eri er tetyenoe apse ear committed in the part of Her 
’s dominions where such warrant is issued, and such person may be 
and returned in pursuance of this Act, oe in 
place in which he is apprehended a court has jurisdiction to try bim 

Provided that if such person is apprehended in the United Kingdom, 
“ -ponirapet a and tbe is arycereg er ina sein pear pee the — 

#u0, on, may, if sati that, having re to ace W: the 
witneseas for the elie phe and for the defence are to be found, and to all the 
ciroumstanoes of the case, it would be conducive to the interests of justice so 
to do, order such person to be tried in the part of Her Majesty's dominions 
in which he is apprehended, and in such case any warrant previously issued 
for his return shall not be executed. 


84. Application of Act to convicts.—Where a person convicted by 8 court 

in any part of Her Majesty's dominions of an offence committed either in Her 

eaty’s dominions or elsewhere, is unlawfully at large before the expiration 

of his sentence, each part of this Act shall apply to such person, so fer as is 

consistent with the tenor thereof, in like manner as it applies to a person 

accused of the like offence committed in the part of Her Majesty’s dominions 
in which such person was convicted. 


85. Application of Act to removal of person triable in more than one part of 
Her Majesty's dominions.—W here a pereon accused of an offence is in custody 
in some part of Her Majesty’s dominions, and the offence is one for or in 
respect of which, by reason of the natare thereof or of the place in which it 
was committed or otherwise, a person may under this Act or otherwise be 
tried in some other part of Her Majesty’s dominions, in such case a superior 
court, atid also if such person is in the United Kingdom a Secretary of , 
and if he is ina British possession the governor of that possession, if satisfied 
that, having regard to the place where the witnesses for the prosecution and 
for the defence are to be found, and to all the circumstances of the case, it would 
be conducive to the interests of justice so to do, may by warrant direct the re- 
moval of such offender to some other part of Her Majesty’s dominions in which 
he can be tried, and the offender may be returned, and, if not prosecuted or 
acquitted, sent back free of cost in like manner as if he weres fugitive 
returnedin pursuance of Part One of thie Act, andthe warrant were a warrant 
for the return of such fugitive, and the provisions of this Act shall apply 
accordingly. 

86. Application of Act to foreign juriediction.—It shall be lawful for Her 
M from time to time by Order in Council to direct that this Act shall appl 
ae Af, subject to the conditions, exceptions and qualitications (if an pater 
in the Order, any place out of Her ajesty's dominions in which Her Majesty 
haa jurisdiction, and which is named in the Order, were a British possession, 
and to provide for carrying into effect such application. 


87. Application of Act to, and execution of warrant in, Unsted Kingdom, 
Channel Islands, and Isle of Mun.—This Act shall extend to the Channel 
Islands and Isle of Manas if they were part of England and of the United 
Kingdom, and the United Kingdom and those islands shall be deemed 
‘for the pu of this Act to be one part of Her Majesty's dominions ; and a 
warrant endorsed in pursuance of Part One of this Act may be exeeuted in 
every place in the United Kingdom and the said islands accordingly. 


38, Application Aet to offences.—The Act shall where en 
cuca acd ca ake ee case of 


ie 


} 
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Part Two of this Act, before the application of that part to a 
possession or to the offence, in like manner as if such offence had 
committed after stich commencement or application. * 


Definition and Repeal. 
38. Defasition of terms.—In this Act, unless the context otherwise 
requires, — 
" Secretary of State.”—The expression ‘‘ Secretary of State” means one of 
Her Majesty's Principal Secretaries of State : | Repealed, 57 and 58 Vict, c. 86.) 


“ British possession.’'—The expression “ British possession ’* means any part 
of Her Majesty's dominions, exclusive of the United Kingdom, the Channel 
Islands, and Isle of Man; all territories and places within Her M jesty's 
dominions which are under one legislature shall deemed to be one British 

n and one part of Her Majesty's dominions : 


“ Legislature.” —The expression “ legislature,” where there are local legisla- 
tures as well as a central legislature, means the central legislature only : 


“* Governor.”—The expression ‘‘ governor” means any person or ns 
administering the government of a British possession, and inoludes the 
governor acd lieutenant governor of any part of India: 


‘© Constable.” —The expression ‘constable’ means, out of England, any 
Evgand or officer having the like powers and duties as a constable in 


iE a 


** Magistrate."—The expresnon “ magistrate” moans, except in Scotland 
any justice of the peace, and in Scotland means a sheriff or sheriff substitute, 
and in the Channel Islands, Isle of Man, and a British possession means any 
person having respi to issue a warrant for the apprehension of persons 
accused of offences and to commit such persons for trial ; 


‘* Offence pussshable on indictment.’'—The expression '‘ offence punishable on 
indictment” means, as regards India, an offence punisbable on a charge or 
otherwise : 

*—The expression “ oath ” includes affirmation or declaration in the 
case of persons allowed by law to affirm or declare instead of swearing, and 
the expression ‘‘ swear” and other words relating to an oath or swearing 
ahall be construed accordingly : 

* Deposition.” —The expression “ deposition ” includes any affidavit, affirma- 
tion, or statement made big oath as above defined : 
“ Superior court.”’—The expression ‘superior court ” means: 
(1) in Eogland, Her Majesty's Oourt of Appeal and High Court of 
Justice ; and 
(2) in Scotland, the High Court of Justiciary ; and 
(3) im Ireland, Her Majesty’s Court of Appeal and Her Majesty's 0 
Cont of Justice a Dublin ; and oo a 
(4) in « British possession, any court having in that jon the like 
criminal jurisdiction to that which is red in the High Cour of 
patios in » OF suc court or as may determined 
apy Act or ge i of that possession. 
40. Commencement of Act.—This Act shall come into operation on the first 
day of Janvary One thousand eight hundred and eighty-two, which date is in 


786 FUGITIVE OFrexDEES’ act, 1881. 


woe of this Act. [Repealed, 57 and 38 
. o. 56. 
41. of Act ia Schedule.—The Act specified in the Schedule to this 
Act is hereby repealed as from the commencement of this Act : 
Provided that this repeal shall not affect 
(a) any warrant duly endorsed or issued, nor anything duly done or 
suffered before the commencement of this Act; nor 
(3) any obligation or habilty mourred under an enactment bereby 
repealed ; nor 
(ce) any penalty, forfeiture, or punishment incurred in respect of any 
ence committed against any enactment hereby repealed, nor 


(d) any legal proceeding or remedy in respect of any such warrant, 
obligation, lability, penalty, forfeature, or punishment as aforesaid ; 


and any such warrant may be endorsed and executed, and any such 
legal proceeding and remedy may be carried on, as if this Act had 
not passed. [Repected, 57 and 58 Viet. c. 56.) 


SCHEDULE. 


Te aaa aaa 





Year and Chapter. | Title. 








Gand 7 Vict. 0. 34 . -| An Act for the better apprehension of certain offenders, 








[ Repeated 57 and 58 Veet. c. 56 } 
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Orpers In Counci.. 


Zansibar Order in Council of 29th November 1884, published in “The London 
Gasette”’ of 5th December 1884, p. 5649. Portions 
relating to criminal matiers. 


Wuergas by Treaty, grant, usage, sufferance, and other lawful means, Her 
Majesty the Queen has power and jurmsdiction, in relation to Her Majesty's 
subjects, and others, within the duminions of His Highness the Sultan of 
Zanzibar : 

Now, therefore, Her Majesty, by virtue, and in exercise of the powers in 
this behalf by the Foreign Jurisdiction Acts, 1843 to 1878, or otherwise, in 
Her Majesty vested, is pleased, by and with the advice of her Privy Council 
to order, and 1t is hereby ordered, as follows :— 


Part I.—PRELIMINARY. 
Short Title. 
1. This Ordor may be cited as the Zanziba: Order in Council of 1884. 


3. The Order in Council, dated the 9th day of August 1866, for the regula- 
tion of Consular juriadiction in the domimons of the Sultan of Zanzibar, 
Zanzibar Order in Council of 1881, and the Zanzibar (Indian Penal Code) Order 
in Council, 1882, are hereby repealed, subjoct to the exceptions and quali« 
fications im this order mentioned. 


Inf rpretation, 


4. In this Order— 

(1) * Zangbar” means the dominions of His Highness the Sultan of Zanat. 
bar, including Zauzibar waters, that ix to say, the territorial waters of those 
dominions ; 

Qi) “The Seerctary of State” means one of Her Majesty's Principal Seore- 
tances of State ; 

(in) “The Consul-Gencral ’ means Her are Consul-General for 
Zanzibar, including a person acting temporanly, with the approval of the 

ry of State, as, or for, Hor Miyesty’s Consul-General there ; 

(iv) “Judicial Assiatant  means— 

(2) One of Her Majesty's Consular officers in and for Zanzibar, appointed 
by the Secrotary of State to be Judicial Assistant of the Consul-Genoral ; and 
6) Any such officer acting temporarily by order of the Consul-General 
ae a Jodicial Accent; seca a 

v) “ Biitah subject” means a subject of Her Maj bi 
(v) § ih subjec ject Majesty, by birth or by 


“BR tash- " ee He ¢ 
(vi)  Britesh-protected person” means & wrsom enjoxing tr Majesty's 


in Zansaber, inclading, by virtue lisment of the 
<del mbjort of the svonet Brireac et Dental adie Eh ata 
seV rinces ba] 1D Bilance 
Majesty residing or being in Zanzibar ; 


Src 
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(vii) ‘‘ Resident ” means having a fixed place of abode in Zanzibar ; 

(viii) ** Zanzibar subject” means a subject of Zanzibar ; 

(ix) “Foreigner” means a subject or citizen of a State in amity with Her 
Majesty, other than Zanziber; 

(x) “Zanzibar or Foreign Court” means a Court of the Government of 
Zanzibar, or of any foreign State in amity with Her Majesty, and exercisin 
gn jurisdiction in Zanzibar, and includes every member or officer of sue 
a Court; 

(xi) “ Administration ” means (unless a contrary intention appears from 
the context) letters of administration, including the same with will annexed, 
or granted for special or limited purposes, or limited in duration ; 

(xii) “Ship ” includes any vesse] used in navigation, however propelled, 
with her tackle, furniture, and apparel, and any boat or other craft; 

(xiii) Offence’? means any act or omission punishable by a Criminal 
Court; 

iv) “Imprisonment”? means imprisonment of either description, as 
defined in the Indian Penal Code ; 

(xv) “Month” means calendar month; 

(xvi) “ Will” means will, codicil, or other testamentary instrument ; 

(xvii) “Person ” includes Corporation ; 

(xviii) Words importing the plural or the singular may be construed as 
referring to one person or thing, or to nore than one person or thing, 
words importing the masculine as referring to females (as the case may 
require). 

Commencement. 


5. (a) The Consul-General shall forthwith, on receipt of instructions 
from the Secretary of State in this belialf, affix and exhibit this Order con- 
spicuously in his public office, and he shall keep the same so affixed and exhi- 
bited during one month thoreafter. 

(b) This order shall commence and have effect at the expiration of that 
ene (which time is in thie Order referred to as the commencement of this 

or). 

(c) But any appointment under this Order may be made at any time after 
its passing, and no apeiron apy proceedings be required of any of the 
matters prescribed by this Article. 


Part II.—APpPLICATION aND Errect or Orper. 


6. (a) This Order applies to— 

(i) British subjects being in Zanzibar, whether resident or not ; and 

(ii) British ships being in Zanzibar waters ; and 

iti) Zanzibar subj and forei in the cases, and i 

oodigions in this Order specified, ut noe ahierwise: ica a 

{b) Such of the provisions of this Order as refer to British subjects extend 
also to British-protected persons, in so far as by Treaty, Capitulation, grast, 
useage, sufferance, or other lawful means, Her Majesty has jurisdiction ia 


Zanzibar in relation to such persons. ' 
7. All Her Majesty’s jurisdiction exercisable in Zanzibar under the F 
Jurisdiction Acts, for the hearing and determination of criminal or civil 
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ters, or for the maintenance of order, ur for the control or administration of 
persons or property, or in relation thereto, shall be exercised under and 
according to the provisions of this Order, so far as this Order extends 
and apphes. 


A Consul or Vice-Consul holding Her Majesty’s Commission for Zanzibar 
or any part thereof or any person acting temporarily with the approval of 
a Secretary of State, or in case of emeigeney appomted temporarily by the Con- 
sul-General in writing as for a Consul or Vice-Consul as atoresaid, shall, in and 
for such district as may be assigned by his Commnssion or appointment, or by 
any direction of a Secretary of State, hol! and form a Conaular Oourt, and 
shall, subject tu the provisions of this Order, have and exercise within the 
district, all the powers and junsdiction which can be exercised by the 
Consal-General under this Order. 


An appeal may be brought from a Judgment or Order of a District Coart 
to the Consul-General in auch cases and manner and subject to such regulations 
as may from time to tune be directed or approved by a Secretary of State, 
and for the purpose of hearing and determining any such appeal the Consul- 
General may proceed in the same manner and shall have the saue powers as if 
the appeal were an orginal proceeding instituted in his Court, and he shall 
certify his decimon tu the Court from winch the appeal is brought, which xball 
give effect thereto. 


Where an appeal is bronght under thie Article to the Court of the Conaul- 
General, « further appeal shall he in the like cases and manner and on the 
like grounds and conditions 11 and on which an appeal can under this Order 
be brought from the Consul-General. 


Part JIL—ApPLication Or caenratS Portions ov tHe Law or 
Baitian Inpia 


8. (a) Subject to the other provisions of this Order, and to any Treaties 
for the tame being in force relating to Zanzibar, Her Majesty's criminal 
and civil jurisdiction in Zanmbar shall, xo far ax circumstances admit, be 
exercised on the principles of, and in conforuuty with, the onactments for the 
time being appheable ns hereinafter mentioned of the Governor-General of 
India in Council, and of the Governor of Bombay in Couneil, and according ta 
the course of procedure and practice observed by, and before, the Courts in 
the Presidency of Bombay beyond the limits of the ordinary original jurisdie- 
tion of the High Court of Judicature at Bombay according to their ronpective 
jurisdiction and authority, and so far as such enactments, procedure and 
practice are inapplicable, shall, so far as circumstances admit, be exercised 
under and in accordance with the common and statute Jaw of England in force 
at the commencement of this Order. 


(6) The following enactments are hereby made applicable to Zanzibar as 
the commencement of the Order, namely — 


The Indian Penal Code (Act XLV. of 1860) 
The Indian Succession Act (Act X. of 1863). 
Hy Bombay Civil Courts Act, 1869 (Act XIV. of 1469), except sections 


6, 15, 23, $2, 33, 34, 36 to 43 (both iuclusive), the last clause of section 19, 
and the last two clauses of section 22. 


The Indian Evidence Act, 1872 (Act I. of 1872). 
The Indian Oaths Act, 1873 (Act X. of 1873). 
The Code of Criminal Procedure (Act X. of 1882). 


¢ 
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The Code of Civil Procedure (Act XIV. of 1882). 


Acts of the Governor-General of India in Council amending any of these 
Acts, and in force at the time of the passing of this Order. 


The enactments relating to bankru for the time being in force in 
the Presidency of Bombay sete : 


(c) Any other existing or future enactments of the Governor-General of 
India im Council, or of the Governor of Bombay in Council, shall also be 
Bpplicable to Zanzibar, but shall not come into operation until such times 
a8 may in the case of any of such cnactments respectively be fixed by the 


Secretary of State. 


(d) For the purpose of facilitating the application of any such enactments 
as belore-mentioned— B PP y 


(i) Any of the Courts established under this Order may construe any such 
enactment, with such alterations not affecting the substance, as may 
necessary or proper to adapt the same to the matter before the Court ; 


(ii) The Secretary of State may by order from time to time direct by 
what authority any jurisdiction, powers, or duties incident to the uperation 
of any such enactment, and for the exercise or performance of which no 
convenient provision has been otherwise made, shall be exercised ur performed ; 


(iii) The Secretary of State may hy order from time to time modify for 
the purposes of this Order, any provision of any of the before-meutioned 
enactments or of any amending or substituted enactment relating to civil 
or criminal procedure or to procedure in bankruptcy. 


(iv) Any order of tho Secretary of State made in pursuance of this Article 
shall be published in Zanzibar, and in India, in such manner as he directs, 
and shal) have effect as from a date to be specified in the Order. 


Part [V.—Criminaut MATTERS. 
Application of the Code of Criminul Procedure. 


9. Subject to the other provisions of this Order, the Code of Criminal 
Procedure and the other enactments ielating to the administration of criminal 
ustice in India for the time being applicable to Zanzibar, shall have effect as 
f Zanzibar were a district in the Presidency of Bombay, and the Judicial 
Assistant shall be deemed to be the Magistrate of the district, the Consal- 
General shall be deemed to be the Sessions Judge, the High Oourt of 
Judicature at Bombay (hereinafter called the High Court of Bombay) shall be 
deemed to be the High Court ; and the powers both of the Governor: 
in Council and of the Local Government user those enactments shall be 
exercisable by the Secretary of State, or with his previous or subsequent 
asaent, by tho Governor-General of India j-. Couneil. 


Commitments to Hic’. Court of Bombay. 


10. When any person is committed to the High Court of Bombay for trial, 
the Consul-Gencral may, under and in accordance with the provisions of 
eection 4 of ‘The Foreign Jurisiiction Act, 1843," send him to Bombay for 
trial; and may, if he thinke fit, bind over such of the proper witnesses §s are 
British subjects, or any of thevn, in their own recognizances, $0 appear and 
give evidence on the trial. 
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Offence of Smuggling. 


11. Ifa British subject emuggles or imports into or exports from Zansiber 
any goods whereon any duty is charged or payable to the Government of 
Zanzibar, with intent to evade payment of the duty, he shall be punished with 
imprisonment for a term which may extend to two months, or with fine which 
tay extend to 1,000 rupees, or with both. 


Mazner and Place of Imprisonment. 


12. (a) The Consul-General may, if ho thinks fit, from time to time, by 
general order, prescribe the manner in which, and the places in Zansibar at 
which, sentences of imprisonment are to be carried into execution. 

(6) The Consul-General may, if he thinks fit, in any case, by warrant 
signed by him, and sealed with his Consular Seal, cause an offender convicted 
and sentenced to imprisonment before a Criminal Court established under 
this Order to be sent and removed to, and imprisoned in any place in 
Zanzibar. 

13. Where an offender convicted before any Court established under this 
Order is sentenced to imprisonment, and the Consul-General, proceeding 
under section 5 of ‘The Foreign Jurisdiction Act, 1843," authority in that 
behalf being hereby given tu him, considers it expedient that the sentence 
should be carried into effect within Her Majesty's dominiona, aad the offender 
is, accordingly, sent for imprisonment to a place in Her Majesty’s dominions, 
the place shall be either Bombay, or a place in some other part of 
Majesty’s dumimons out of the United Kingdom, the Government whereof 
consents that offenders may be sent thither under this Article. 

14 (1) In cases of wurder or culpable homicide, if cither the death or the 
criminal act which wholly or partly caused the death happened in Zanzibar, 
a Court acting under this Order shall have the hke jurisdiction over any British 
subject who is charged either as a principal offender or as an abettor, as if 
both such criminal act and the death had happened in Zanzibar. 

(2) In tho case of any crime committed on the high seas, or within the 
Admiralty jurisdiction, by any British subject who at the timo of green 
such erune was on Board a British ship, or on board a foreign ship to whi 
he did not belong, a Court acting under thie Order shall have jurisdiction as if 
the crime had been committed within Zanzibar. 

(8) In cases tried under this Article no different sentence van be 
from the sentence which could be passed in England if the crime were tried 
there. 

(4) Tho foregoing provisions of this Article shall be deemed to be adapta- 
tions for the pu of this Order, and of “The Foreign Jurisdiction Act, 
1878," of the following enactments desenbed in the First Schedule to that 
Act (that is to say): — 

The Admiralty Offences (Colonial) Act, 1849. 
The Admuralty Offences (Colonial) Act, 1860. 
The Merchant Shipping Act, 1867, Section 11. 

And the said enactments shall, so far as they are repeated and adapted by 
this Article (bot not farther or otherwise), extend to Zanzibar. 

1§. “The Fugitive Offenders’ Act, 1881,” shall apply to Zanzibar im the 
same manner se if it were a British posecesion, and for the purposes of 
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Part II. of the enid Act, and of this Article, Zanzibar, British India, Natal and 
the Cape of Good Hope shall be deemed to be one group of British posses- 
sions, and the Coneul-Geners) shall, as regards any place within his jurisdic- 
on, have the powers of a Governor or Superior Court of a British possession. 


Security for Good Beharsour. 


16. Where a British subject is convicted of an offence, the Court before 
which he is convicted may, if it thinks fit, roan him to give security to the 
satisfaction of the Court for his fature good behaviour ; and for that purpose 
may, if it thinks fit, cause him to come or be brought before the Court. 


2. 


Deportation. 


17, (a) If « British subject required by an order under the last preceding 
Article of thia Order, or under the law relating to Criminal Procedure for the 
time being in force, to Se security for good behaviour or for keeping the 
peace, fails to do so, the Court making the order may, if it thinks fit, order 
ae a be deported from Zanzibar to a place to be named by the Consul- 

neral. 


(8) The Court, on making an order of deportation, shall furthwith report 
to the Consul-General the order and the grounds thereof. 


(ce) Thereupon the person ordered to be deported shall, if the Consal- 
Goneral thinks fit, be, as soon as practicable, and in the case of a person 
convicted, either after execution of the sentence, or whilv it 1s in coarse of 
exeention, removed in custody, under the warrant of the Consul-General, 
to the place named in the warrant. 


(2) The place shall be ether Bombay or a place m some other part of Her 
Majesty's dominions out of the United sch ie the Government whereof 
consents to the reception therein of persons deported under this Order. 


one The Court, on making an order of deportation, may, if it thinks fit, 
er the person to be deported to pay all or any part of the expenses of his 
deportation to he fliacd by the Court in the order. Subject thereto the 
expenses uf deportation shall be defrayed as the Secretary of State, with 
the concurrence of the Commissioners of Hor Majesty's Treasury, directs. 


(f) The Consal-Gencral shall forthwith report to the Secretary of State 


every order of deportation made under this Order, and the groends thereof, 
and the proceodings thereunder. 


(g) Ifa person deported under this Order return to Zanziber without 
permission in writing of the Consiul-General or Secretary of State, he shall be 


panished with im nent for a term which may extend to two months, 
or with Gne which may extend to 1,000 rupees, or with both. 


A) He shall also be hable to be forthwith again deported under the 
original or a now order and a fresh warrant of the Consul-Cieneral. " 


Crinenal Appeals to Bombuy 
coral fire, egret acaba daca er pekinedl aborrco 4gsr gece i 
uader he ‘ ; 


the Court which passed the t or order; aud the petition 
pl pene gl rg eds ney through the Consal-General 
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to the High Court, with certified copies of the cha if 

lings, of all documentary evidence admitted or Teaea 3} 

itious, of the notes of Phe oral testimony, and of the judgment or order, 
any argument on the petition of appeal that the appellant desires to 


submit to the High Court. 


19. The Court against whose judgment or order the appeal is prefe 
shal! postpone the execution of the sentence pending the acest pe asthe 
necessary, commit the person convicted to prison for safe custanly, or detain 
him in prison for safe custody, of shall aimit bim to bail, and may take 
ry. by recognizance, deposit of money, or otherwise, for hia paymont 
of any fine. 


Process of Remocal or Deportution, 


20. (uv) Where, under this Order, a person is to be sent, or removed, or 
deported, from Zanzibar, be shall, by warrant of the Consul-General, under 
his hand and seal, be detained, sf necessary, in custody, or in prison, until a 
fit opportunity for hie removal or deportation oceura, and then be put on 
board one of Her Majesty's vessels of war, or if none ie available, then 
on board some other British or other fit vessel. 


(4) The warrant of the Consul-General shall be eufficient authority to the 
person to whom it is directed or delivered for execution, and to the Com. 
mander or master of the veenel, wu receive atid detain the porson therein 
named, in the manner therein prescribed, and to send or remove and carry 
him to the place therein named, according to the warrant. 


(c) In caso of sending or removal for any Puseant other than d , 
the warrant of the Consul-General shall be issued in duplicate, and the person 
executing it shall, as soon aa practicable aftor his arrival at the place therein 
named, deliver, according to the warrant, aith one of the duplivatos of the 
warrant, to a constable or propor officer of the police or keeper of a prison, 
or other proper authonty or person there, the person named in the warrnat, 
to be produced on the order of the proper Court or authority there, or to be 
otherwise dealt with secording to lnw. 


Zansibar Order in Conacal of Quel March 1889, publenhed mm the Loudon 
Guaette" of 8h March 1889, p. 1331. 
Wuxznssa by Treaty, grant, usage, sufferance, and other lawful means Her 


Majesty the Queen has power jurisdiction in relation to Her Majesty's 
subjects and others within the dominions of Hia Highness the Sultan of 
Zansibar : 





r 

Now, therefore, Her Majesty, by virtue and in exercise of the power in 
this Their tr ls Foray Jenssen Acts, 1848 to 1878, ur otherwise 
im Her Majesty vested, is pleased by and with the advice of Her Privy 
Council to order, aad it ia hereby ordered as follows ;—- 

1. This Order shall be coastrued as one with the Zanzibar Order in 
Council of 1884 (hereia referred to as the “ ipal Order”), ae amended 
7 et fogs 

im Oouneil, 1899." 
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2. Where it is shewn by evidence on cath, to the “satisfaction of the 
Consul-General, that any Bri subject or British-protected person is 
disaffected to Her Majesty's Government, or has committed, or is about to 
commit, an offence against the Principal Order, or us otherwise conducting 
himeelf 20 as to be dangerous to peace and good order in Zanzibar, or is 
endeavouring to excite enmity between the Sultan or people of Zanzibar and 
Her Majesty, or intriguing against Her Majesty's power and authonty in 
Zansibar, the Consul-General may, if he thinks fit, by order under his hand 
end official seal, prohibit that person from being in Zanzibar, within the 
limits specified in such order, during any time therein specified, not 
exeveding two years. 


(2) Ifthe person named in the order of prohibition fails to obey, or acts 
in contravention of, the order— 


(i) Ho shall be guilty of an offence against this order, and, on conviction 
f, shall bo liable to impnsonment for any time not exceeding two years, 
without prejudice to the operation of the order of prohibition ; 


ii) Whether the offender has been convicted of, or imprisoned for, that 
re or not, the Consul-General may, if he thinks fit, by order under his 
hand and official seal, authorize and direct that he be taken into custody, and 
be removed in custody to some place named in the order of removal, beiny a 
place to which a person can under the Principal Order be deported beyond 
the limite specified in the order of prohbition 


(lii) The offender stall be taken into custody and removed accordingly, and 
in such removal force may be used tf necessary; and he shall be diecharged 
from custody at the place named in the order of removal 


(3) In any case in which the Consul General can, under this Order, make 
an order of prohibition, he may, if he thinks fit, in heu of such order, make 
and exeonte an order of deportation in hke manner and with ail the like conse- 
quences, as an order of deportation can under the Principal Order be made and 
executed in the case of a person who, after conviction of an offence, has failed 
to give security required for good behaviour 


(4) An appeal shall not he against an order of prohibition, or removal, or 
deportation made under this Order. 


(3) The Consul-General, by order under bis hand and official seal, may, 
from time to time, vary any order of a (not extending the duration 
thereof), and may revoke any order of prohibition or removal. 

(6) The Consul-Goneral shall forthwith report to the Seeretary of State 
every order made by him under this Article, and the grounds thereof, and the 
proceedings thereunder. 

S$. Thia Order shall come into operation as from the date hereof. 

The Consul-General shall, so soon as any copy of this Order, or statement 
of the effect thereof, hae been transmitted to him by « Seeretary of 
exhibit in a conspicuous place in his Oonsalar office a transcript or prt 
auch copy or statement respectively, sealed with hus ceal, and eball supply 
printed or written copres thereof at euch reasonable price as he directs, 

And the Most Honourable the Marquis of Saisb ee Hononr- 
able Viscount Cross, two of her Majesty's Princrpal Secretaries State, aud 
the Lords Oommissioners of the Admiralty, are to give the necnseary dires- 
tions herein es to them may appertain. 
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Acts or ras Leotenative Councn, or Inia. 
ACT No. VI OF 1864, 

Passed BY THE GovERNoR-GENRRaL IN CounciL, 
(Receiwed the axsent of the Governor-General in Counce on the 18th 
February 1804.) 

(As amended by Act IIT, of 1895.) 

AN ACT fo authorize the punishment of Whipping in ceriaen cases. 


Preamble.—Whoreas it is expedient that in certain cases offenders should be 
liable under the provisions of the Indian Penal Code to the punishment of 
whipping ; I¢ is enacted as follows :— 

Sect. 1. In addition to the punishments doseribed in Section 83 of the 
Indian Ponal Code, offenders are also liable to whipping under the provisions 
of the said Code. 

Sect. 2 (a) Offences punsshable with Whipping on liew of any other Punighment 
prescribed by Penal Cude, ~ Whoever comiite any af the following offences 
may be punished with whipping, in hou of any punishmeut to which he way 
for such offence be lable under tho Indian Penal Codo, that 1s to say ir 


Grow .t. 
(1) Theft, as defined in Section 378 of the sad Code. 
F (2) Theft in a building, tent, or vessel, as defined in Section 380 of the said 
ode. 
(3) Theft by a clerk or servant, as defined in Section Sal of the said Oode. 
(4) Theft after preparation for eaunmng death or hurt, as defined in 
Section 382 of the said Code. 
Greup B. 
(5) Extortion by threat, as defined in Beetion 388 of the sad Code. 
(6) Putting a person in fear of accusation in order to commit extortion, as 
defined in Section J8Y of the said Code. 
Group C. 
(7) Dishonestly receiving ntolen property, as defined in Section 411 of the 
said Code. 
(8) Dishonestly roceising property stolen in the commision of « dacuity, 
as defined in Section 412 of the naid Code, 


Group D. 

(9) Lurking bouse-trespass, or house-breaking, aa defined in Sections 443 
and 4465 of the said Code, in order to the oummitting of aay offence punish- 
able with whipping under this section. 

(10) Larking house-t aa by sight, or housw-brosking by night, as 
defiaed in Sections 444 and 445 of the said Codo, in order to the committh 
of any offence punishable with whipping under this seetion (Act ILL. of 1895), 
(a) Sestions % 3, 4 here printed were substituted for original s-ctions 8, 8, 4 by 
Aet 111 of 1898, and the explanation added to Sect, § by the same Act. Added 
senteer is shuvwn in Italias, Se. 
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Notes. 


The word “ panishment ” means the total of punishments capable of being 
awarded under the Penal Code; consequestly where an offence is punishable 
with imprisonment and fine, an accused person cannot be punished with 
whipping and fine; Emp. v. Dagads, 1. L. RK. 16 Bom, 357. 


A sentence of whipping cannot be passed ona person convicted of an 
atteapt to commit house-breaking by night with intent to commit theft; Reg. 
v. Yella ralad Parsha, 3 Bom. H C. Rep. C C. 37; nor for an attempt to 
eommit an offence mentioned in this section. 


Sect. 8. On Second Conriction of any Offence mentioned in last Section, 
tehipping may be added to other Pumshment.—Whoever, having been pres 
viously convicted of any one of the offences specified in the last preceding 
section, shall again be convicted of the same offence or of any offence included 
in the mame group of offences (Act ILL of 1-85) may be punished with whipping, 
in heu of, or in addition to, any other punishment, to which he may for such 
offence be liable under the Indian Penal Code. 


Notes. 


When an accused person is liable to punmhment under this section, the 
charge must state the lability, asin a charge uf a previous conviction entail- 
ing ahatnlity to enhanced punishment under Section 75 of the Penal Code; 
Rey. v. Twkuram Dowlat, B Ro olst August Us71 See also Badiyav. Reg., 
1,L. R.5 Mad 158, where, however, the necesmty for stating the Habihty im 
the cLarge is extended to every case under the Act ; but it seems to be doubt- 
ful whether it is nevessary, except asa matter of practice enjoined by a High 
Court, to state such bability in cases where the pumshment is in sudstetution 
fur that provided in the Penal Code, because the working of thi Act shews 
that tho provisions thereof are to be read as if they were contained i the 
Code itself; sce the preamblo and Section 1. 


Before dogging ia given as an additional punishment, there ought to be a 
plea of guilty to the former conviction, or else formal evidence thereof, and 
proof of the entity of the prisoner; Heg. v. Nusee Nushyo, 15 WR. Cr. 52; 
and Reg. v. Shaikh wa, 06. 53. 


The eccond oflence must have been committed after conviction for the former 
one; Reg. v. Surya Anshaa, 3 Bom. H.C. Rep. ¢. C. 38. Before the amend- 
ment of this section the second conviction had to be for the same vuffence as 
the fret; Reg. v Bubaj: Bapu, 4 Hom. H C. Rep C.C.5; and even now the 
eecond conviction must be for an offence included in the same group as the 
firet. A conviction of theft on the first occaaiun, and one uf house-breaking by 
night with intent to commnt theft on the second, did not come within the terms 
“ convicted of the same offence”; Meiras H. C. Rulings, Lilet 
March 1863. 3 Madres Jurist, 244; nor « conviction of dishonestly receiving 

y, after one of theft; Emp v. Pertad, I. L. RB. 1 Alt. 608, 
either of these casvs come within the terms of the amended 


though not within the terms of the old section (Reg. v. Changia Shania, 
7 Bom. H.C. Rep. €. C. 6) would clearly be withie the amended section 
bo cnabegee yr lladngabdacaadle meargtircretl rote uaa of the same 
_ not having, previously to that time, been convi of the same 
does not come within the meaning of the words“ previously con- 
victed ” used in this section. It is therefore illegal to sentence him to whip- 


Ep 
t 
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ping for one of theac offences in addition to imprisonment or fine for the 
other or others, but it is not egal to sentence bia to one whi ping «a lieu 
of all other punmshment, if the offonce of which he is spavited be one of 
those enumerated im Section 2. Whore, however, a person who hae bean 
previously coanvu ted within the meanmy of this section 1s convicted at ane 
tame on two or more charges of the same offence as that of which he had 
been previvusly convicted, he oan only receive ove mntence of whipping, 
m addition to any other pumuahnient to which he may be hable, Meaer vy, 
Chander, 91H. R Cr 41) seo also Reg vy. Cdoy Pudnatek, 12 WR. Cr, 88; 
Ratton Bewa vy Buher, LAW Roce 9, 


This section applies to juveniles aa well as to adult offenders; Reg vy. 
Kasa,? Bom HC Rep & C70 


Sect 4 Offen es junishahl wn cose of Second Convichon, woth Whippi 
tn addition to other Pamseh nent Whoever, having been proviously oon 
of any one of the following offeners, aball be agnin convieted of the same 
Offence, 6 fo Pot einel ade dan the meme greasy of ugtences (Act LIL of 1898), 
may be putushed with whipping im addition to any other punishment. to 
whiuh he may In Loble under the Indian Penal Code, that ia to ay .-- 

Group A 

(1) Giving or fabmeating falar cvidenoe, in soch manner aa to be 

pummahable ander Section 1s of the Indian Penal Cade 


(2,0 Giving or fabmoting false cudence with intent to procure conviction 
of a capital offence, as defined in Section 104 of the astd Code 


(3) Gavang or fabneating fala cvideuse, with intent to procure convigs 
tion of sno office punahubl with fiunsportation vr imprisonment, as 
dehned sa Section WAG of the aud Code 


(sroup B 


(4) Falsly charging any parson with having committed an unnatural 
offena, as dcfined in hectiuns 21) and 077 of the mud Code 


Group C 


(4) Assaulting or using crinsnal fore to ony woman with intent to 
outrage her modesty, aa defined sn Ser taon 354 of the sad Code, 


(6) Rape, as defined in Section JTS of the said Code. 
(7) Unnatural offences», as defined in Section 377 of the sald Code 
Group 1), 
‘ (8 Robbery or dacoity, as defined in Sections 390 and 391 of the oaid 
ode 


(#) Attempting to eumput robbery, as defined in Beotion 308 of the 
said Code 


(10) Volontarils cauang hurt in commuttng robbery, as dofined in 
Sect:on 304 of the sud Code 


Group E 


(11) Habitually reeviving or dealing tm stolen property, au defined in 
Sectaon 415 of the sad Corde. 
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Group F. 
(12) Forgery, as defined in Section 468 of the said Code. 
(13) Forgery of a document, as defined in Section 466 of the said Code. 
(14) Forgery of a document, as defined in Section 467 of the said Code. 
(18) Fo for the purpose of cheating, as defined in Section 468 of 
the said Code. j ' 


(16) For for the purpose of harming the reputation of any person 
as defined in Section 469 of the said Code. . ¥ 


Group G. 


(17) Lurking house-t or house-breaking, as defined in Sections 
443 and 445 of the said Cude, in order to the committing of any «ffence 
punishable with whipping under this section. 


(18) Lurking house-trespass by night, or house-breaking by night, as 
defined in sections +44 and 446 of the said Codo, in order to the committing 
ore offence punishable with whipping under this section. (Act ILI. of 
18965.) 


Beat. 6. Juvenile (feulere, —Any juvenile offender who commits any 

offence which ia not by the Tudjan Penal Code punishable with death, may, 

whether for a firat or any other offence, be punished with whipping, in lieu 

of ee punishment to which he may for such offence be tisble under 
Q " 


Ferplanation, —In this section the expression ‘juvenile offender’ means 
an offender who in the opinion of the Court is under sixtoon of age, 
the dovision of the Court on such matter being final and conclusive. 
(Act III of 1895.) 


Notes. 


Thia section is not moant to supersede Sections 3 and 4, but to be applied 
in the proper cases alternatively with those sections. Sections 2, 3, and 4, 
apply to juvenile offenders as well as to adults; Reg. v. Jeghison Giurdhar, 
BR lnd Ortuber 1873. This avotion only applies to offences under the 
Penal Code, and uot to offences under a special law; Jn re Dayal Kasiram, 
B. RL UGth August 18383. 


Sect. 6. Frontwr Districts and Wild Tracts. —Whenever any local 
Government shall, by notification in the Official Gazette, have declared the 
provisions of this rection to be in forer in any frontier district, or any wild 
tract of country within the jurisdiction of such local Government, any 

on who in such distnct, or tract of country, after such notifica- 
Act’ may be panished with ‘“hipping ia, kwu of any other pwaisheoeus te 

ma with whipping in lieu of any ; t to 
whisk be taay be lable under the Indian Penal Code. 


Note. 
The remainder of the Act hae been repealed by 
X. of 1882. and the provisions now in force as to the mode of ing the 
pecedtokrs <r ial uad in the Criminal Procedure 
682, Sections 390 to 396. 
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AOT No. XIV. OF 1866. 
Passzp BY THE GOVERNOB-Ganzral or Inpia tn Counc. 


(Received the assent of the Governor-General on the 28rd March 1866.) 


AN Act to amend the law for the management of the Post Opice, far the 
Pe of the Duties of Postage, and fur the punishment of Offences againat 
¢ Foust : 


vag: 


Preamble.—Whereas it is expedient to amend the law for the oo 
of the Post Office, for the regulation of the duties of re or the 


punishment of offences against the Post Office ; It is as 


Pant [.—Prelemenary, 


1, Commencement of Act—Short Title —This Act may be cited as "The 
Indian Post Office Act, 1866,” 


5. Exclumre privilege of carrying Letters vested in the Government of 
India. — Wheresvever, within Britash India, posts or postal communications 
are or shall be established by the Government of India, the said Govern- 
ment shall have the oxcluaive privilege of conwying by post, frow one 
ylace to another, all letters, vxoopt in the following cams, and abal] also 
have the exclusive privilege of | pebseicere all the incidental scrvioes of 
receiving, collecting, sending, despatching, and dolivering all letters, 
except in the following cases, that ts to any '— 

(1) Letters, sent by a private friend in his way, journoy, or travel, 90 
as such letters be deliversd by such friend to tho porson toa whom they 
shall be directed, without hire, reward, or other profit or advantage, for 
reociving, carrying, or delivering the ame, 

(2) Latter solely concerning the affairs of the sondor or reociver thereof 
sent by a messenger on purpose, 

(3: Letters solely concerning goods or other property, sent either by sea 
or land, to be delivered with the goods or property which such letcers 
omneern, without hire, reward, or other profit or advantage, for eoaving 
carrying, or delivering such letters. But nothing he cuntalned 
authorize any person tu make a collection of mich exonpted letters, for the 
purpose of sending them in the manner hereby aétbudieadl. 


6. Persons expressly furiniden ta callect, carry, or deliver Letters.-~Where- 
soever, within British India, posts or postal communications are or shall be 
established by the Government of India, the following persons are expressly 
forbidden to oulloct, carry, tender, or deliver any letter or letters, or to 
receive any letter for the purpose of carrying or dolivoring the same, al 
they shall not receive hire ur reward for so duing, that is to esy— 

1) Common carriers of passengers or goods, and their drivers, servants 
Ph De except letters solely concerning goods in their carriages. 

(2) Owners and commanders of ships, steam-boats, or other vemels paas- 
ing on any river or canal, or to or from any port in British India, and thelr 
servants or agenta, except letters solely concerning goods on board. 


Panrr VII.--Offences agaenst the Poot Office, 


42. Penalty for sending dangerous subsance Post,—No person shall 
knowingly pust, or send, or tender, or deliver in order to be sent by the 
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any letter, parcel or packet coutaining any explosive or other danger- 
Oneal or substance; and any pareon contravening this prohibition 
shall be punished for every such offence with a fine not exceeding two 
hundred Rupees. 


43. Penalty for making fulse Certificate in order tu defraud the Post Office. — 
Evory person who shall, for the purpose of defrauding the Post Office 
Revenue, wilfully certify by writing on any official or other letter or packet 
delivered at any Post Office for conveyance by post, that which is not true 
in ede of such letter or packet, or in respect of the whole of its contents, 
or shall knowingly send or deliver, or attempt to send or deliver, for con- 
veyanve by post, any lotter or packet with any such false certificate thereon ; 
and every person i shall knowingly send, or permit tu be sent by post, 
under colour or pretence of an official communication, any letter, paper, 
writing, or other enclosure of private nature, shall, for every such offence, 
be punished with a fine not exceeding five hundred Rupees. 


44. Penalty for detaining Mada or openng Mail-bage,—It shall not be 
lawful for any person, unless acting by express order of the Government, to 
dotain, except for a criminal offence, a Post Office messenger whilst curry- 
ing the mails, or to detain any carriage or horse upon which the mails are 
being carried, or on any pretence to open a packet or mail-bag or box in 
transit from one Post Office to another, and every person who shall be 
guilty of any of the offences mentioned in this soction, shall be punished 
with a fine not exceeding tive hundred Rupees. 


45. Penalty for erlang letters, de., delivered by nuatuke,—Every person 
who shall frandulently mtain, or wilfully scerete, or make sway with, or 
keep or detain, or, being required to deliver up by an offeer of the Post 
Office, shall neglect or refuse to deliver up a post letter or other article 
which ought to have been delivered to any other person, or a mail-hbag, box 
or packet containing a letter or other article which shall have been sent b 
the post, ehall be punished, on conviction before a Criminal Court, wi 
imprisonment of eithor description as detined in the Indian Penal Code, for a 
torm not exceeding two years, and shall also be liable to tine. 


46. Clauac 1 9 Penalty for conregeng Letter in Breach of Pririlege —Every 

n who shall convey, otherwise than by the post, a letter not excepted 

rom the said exclusive privilege conferred on the Government of India by 

section 5 of this Act shall, for every letter so conveyed, forfeit a sum not 
excending fifty Rupees, 

Clause 2, Penalty for performing, otheriie than by the Post, any services 
sucidental ta conveying Letters, —Every mm who shall perform, otherwise 
than by the post, any services incidental to conveying letters from place to 
place, whether by receiving, taking up, ordering, collecting, carrying, 

dering or delivering a letter or letters not excepted from the said 
exclusive privilege, shall forfeit for every such letter a sum not exceeding 
fifty Rupees. 

Clause 3. Prsalty for making Clubbed Packet or tendering or delivering 
Latter ty be sent therein, —Every person who shall make a collection of letrers 
for the purpose of transmitting them through the post in a clubbed packet, 


and who ahall wingly tender or deliver a letter to be sent 
ina olabboer packet, shall forfeit for every such letter a sum uot exceeding 


Cheune 4 Penalty for arnding Letter in breach of pricilege, ar delivering 
Leiter bs be #0 sent,—Eewery person. who shall send a letter not excepted trom 


¥ 
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the eaid exclusive privilege, otherwise than by the post, or shall elther teas 
der or deliver a letter not so excepted, in onder tu be sent othurwise then 
the post, shall forfeit for every such letter a sum not exocading Afty Rupees. 


Clause & Penalty for collecting creapted Letters to arnd them ntherwuae han 
by Pust.—Every porson who shall make a cullection of excepted lettars for 
the purpow of sending them otherwise thau by the pust, shall fortdt for 
every such letter a sum not excerding fifty Rupevs, 


Clause 6. Penalty fr breach of Pros estna of See tiau 6.<-Kvery pemon who 

carry, reverve, tender or deliver a letter, or collvct letters contrary to 

the provisions of Section 6 of this Act, shall forfest for every such letter 
a sum not exceeding fifty Rupees, 


Clause 7 Penelty tor pructer of tote mentioned an dea section 

‘raon Who shall be in the practice of committing any of the aote mention 
in this section, shall, for every week dunng which the practice ehall be 
continued, forfeit a further sum not exeoeding five hundred Rupees, 


47. Penalty far neglect on ths part of persona cnplayel to carry Maile 
Every peraon employed to convey or deliver any maal-bag or box, or aa 
letter or other article sent by post, who shall be guilty, x bile © ctnployod, 
of drunkenness, carelessness, or other mascondnet, whereby the safety of 
any such bag. box oor dette: oor other article ahall be ondangerud; oe who 
shall lentes or make delay in the conveyance or delivery of any suoh bag, 
bux, letter or other arty f . or who shall not ase proper care and diligence 
safely to convey or deliver any such bag, letter or other artiqle, shall be 
hable to a tine not exceeding fifty KRupeca, and any person omployed to 
deliver a letter ot ather article aent by the post, who shall not duly deliver 
the sane, shall, withina reasonable tine net oxcoling twenty-four huure, 
report the fact at the Post Othe where be renetved auch letaw or othor 
article, and return the auc, and uf any such porson abell wilfully make 
@ false report, be whall be hable to a fine not exogedhing tity Rupers 


48. Stealing or cpenng letters, de, by persona enplauyed on the Post Offled. 
Bee ante, p. 748 
49, P’ramdulently ultereng marke on lettera, de Row ante, pp. TU, 


HO [neorrectly prepreg, on altering on meereting diucuments, Boo ante, 
pig. 

61. Sending fettera moarhiuh prestige hata not been paul ar charged, Boo ante, 
p. 713 

59. Penalty for abetting on concealing Offences under this Act. Whoever 
abets within the meaning of the Indian Penal Code or conosale any offenos 
made punmhable by this Act, shall be pumsabed with tho punishment 
provided for such offence 


Bi. ay peren charged with Cifenre purushable with fine only may be same 
mardy comected,—Any person, whether a Kuropean British subject or not 
who shall be guilty of any offence for which as ording to the provisions 
this Act he shall be hable to a tine only, ahall by purushable for such offenee 
by any Crinunal Court upon swumary conviction, 


St. Comcection ta be quashed unt ineritaimly Form of Coursctium, No oom 
vietion, urder or judgment of any (‘ruminal Court, eball be quashed for error 
of form or p re, but only un the merits; and it shall nut be necessary to 
state on the face of the conviction, urder ur judgment, the evidenes on which 
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ac rig engpetliarpob rete. pagpsny tf apes of them shall be returned 

with the conviction, or judgment, and if no jurisdction appears on the 

tace of the conviction, order or judgment, but the sitions taken supply 

that defect, the pr nce ray order or judgment shall aided by what so 
ons. 


85. Magistrate may refer Charge to his Assistant.—A istrate may refer 
for trial and decision any charge of an offence hereby e punishable by 
fine only, to any of his Assistants or to any Deputy Magistrate lawfully 
appointed to exercise the powers of a Covenanted Assistant, and in such case 
every such Assistant or uty Magistrate may exercise all the powers 
vested in a Magistrate, subject to all the rules applicable to criminal cases 
deputed to such Assistants or Magistrates acting judicially. 


86. Fines, hinr levied. —All fines imposed under the authority of this Act, 
for offences punishable has only by any Criminal Court or by any Assist- 
ant toa Magistrate or Deputy Magistrate, may, in case of non-payment 
thereof, be levied by distress and sale of the goods and chattels of the offender, 

warrant under the hand of any of the above-named officers. In case any 
such fine shall not be forthwith paid, any such officer may order the offender 
to be apprehended and detained in safe custody until the return can be oon- 
ventonDy made to such warrant of distress, unless the offender shall give 
security to tho satisfaction of such officer for his appaarance at such slaos 
and time as shall be appointed for the return of the warrant of distress, 
and such officer may take security by way of recognizance or otherwise. If 
upon the return of such warrant it shall appear that no sufficient distress 
can be had whereon to levy such fine, and the same shall not be forthwith 
pe or in caso it shall a to the satisfaction of such officer, by the con- 

ion of the party or otherwise, that he has not sufficient goods and chat- 
tela whereupon such fine or sum of money could be levied if a warrant of 
distress were issued, any such officor, by warrant under his hand, 
may commit the offender to n, there to be imprisoned only, 
or to be imprisoned and kept to labour, stage ps the discretion 
of such officer, for any term not exceeding two calon months where 
the amount of the fine shall not exoeed fifty Rupecs, and for any term not 
0x four calendar months where the amount shall not exceed one 
hundred Rupees, and for any term not exceeding six calendar months in 
any other case; the commitment to be determinable in each of the cases 

on payment of the amount. 


87. Share of Fine to Informer.—A share not exceeding ove moicty of 
every fine imposed and recovered under this Act may be awarded to the 


88, No procesdings for recovery of Fines to be taken without an Order. No 

ehall be taken for the recovery of any fine imposed under the 

authogity of this Act, for offences ee on ee 

of Government, or an order in writing under the hand of the Direotor-Gen- 

eral of the Post Office, or of a Postmaster-General, or other officer specially 
invested with the powers of a Postmaster-General. 


BO. Pont Servants committing Offences in alliad States.— If tlic 
servant who be employed in the Post Office Department, or be 
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nions of any forei rince or state in India in alliance with Her . 
in which a post shall be established by the Government of India, 
within the dominions of such prince or state, vommit any act hereby 
prohibited, or omit to do any act hervhy required to he done by any 
reon similarly employed, appointed or entrusted aa aforesaid within 
ritish India; such public servant shall be guilty of an offenoo, and, on 
conviction thereof, shall be punished in the same manner as if such 
aot had been done or omitted within Britiah India; and every such person 
may be tried, convicted and punished either by tine or otherwine, accu 
to the nature of the offence, by any Court or ottiver duly ompowornd by the 
Governor-General of India im Coane, to take cogmaance of offences com. 
mitted in such domimons by publy eervants, or by any Court or Magistrate, 
or other competent: ficerin any part of Hnrnitieh India, in the samo manner 
as it the offince had been committed in such part 


60.  Latters, Ce., eepected to vontaen pontruband articles, or vertiaga in conte 
treventron af thie Val, heae te be dealt with -hany offoor in ohurge of » Post 
Office shall suspect that any letter or other article lying for delivery at his 
office contains any contraband article, or any article on whieh duty is owing 
to Government, or that any letter or other article lying for delivery at the 
Post Office contains any writtag or enclosure m contravention of the vi. 
sionsof Sectionad § it, or $3 of thas Act, 1t shall be lawfal for such offlger to 
summon the person to whom the letter orother article is dirvated to strand at 
the Post Ofhee, by himaelf or ugent, within forty eaght hour after the arrival 
thereof atrhat Post Offices, and to open the same in) the ae of the 
person to whom it 1 directed on of that porson'aagent, and if that person 
shall not so attend by himself or agent, then to open it in the abeenoe of that 
person Prowided that, it the offiver in charge be under the rank of a Poste 
maater, he shall call in two respectable persona ae witnewent bofory he aball 
open a letter or other arocle im the absence of the person to whom it is 
addressed = Provided also thatin all eases the opened letter or othor artigle 
shall be subsequently delivered to the pereons ta whom it in addrowed, un- 
less it be required for ultemnor proce lugs, and that the oping of the same, 
and the cireumetances connected therowith, shall be wmmoediately reported to 
the Poatmaater-Goneral It shall aleo be lawful for any offeer in cha 
of a Post Office to refuse to forward any parcel through tha Poat Offlos 
sea to any foragn port,orto any place nut on the continent of India, unless 
such parcel be accompanied by a Custom House Pass, 


G1. Property sent hy the Post to he lauton the Postauates Cieneral, Whenever 
an offence shal) be commutted in respect of any mail bag or box, or any letter 
or other article ant by the post it aball be lawfnl to inp an the charge to he 
preferred agauat the off ander, the propert of such mail-bag, bos, letter or 
other artucle in the Postunaster Genernl of the presidency , and it shall not be 
necessary in the charge to allege, or to prove upon the trial or otherwise, that 
such mail hag, box, iotter or other artule wae of any value; and in any 
charge ty be preferred against any ahiros employed under the Post Offices 
for any offence committed aguiust this Act, st shall be lawful to state that 
such offender was omployed under tho Poat Office at the time of commi 
the offence, without stating further tho nature or particulars of 


employment. 


GS Pec 
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ACT No. XV. OF 1872. 


Passep BY THE GOVERNOR-GENERAL OF INDIA 1N CoUNCIL. 


(Received the assent of the (rovernor-General on the 18th July 1872) 
(aa .Lmended by Act LI. of 1891). 


AN Act lo consolidute und amend the law relating to the solemnization tn 
India of the marriiges of Christians. 


Preamble.—Whereas it is expedient to consolidate and amend the law 
relating to the solemnization in India of the marriages of persons profess- 
ing the Christian religion; It is hereby enacted as follows :— 


Preliminary. 
1. Short tithe. —This Act may be called * The Indian Christian Marriage 
Act, 1872.” 
Part VII. —Pewalties. 


66. Falee oath, notice or erriificate for procering murriage.— Whoever, for 
the purpose of procuring any marriage or licence of marriage, intentionally, 


(a) where an oath or declaration is required by this Act, or by any rule 
or rogulation of a Church according to the rites and ceremonies of which 
& marnage is to be solemnized, such Church bemg the Church of England, 
Scotland or Kome, makes # falac onth or declaration, or, 


(5) where a notice or certificate is required by this Act, signs a false 
notice or certificate, 
shall be deemed to have committed the offence punishable under Section 
193 of the Indian Ponal Code, with imprisonment of either description for 
a term which may extend to three years, aud, at the discretion of the Court, 
with fine, 


67. Forludding, by false personation, essue of certificate by Marriage Regsa- 
trar.—Whoover forbids the issue, by a Marriage Registrar, of a certificate, 
hy falsoly representing himeclf to be a person whose consent to the mar- 
Fiago is required by law. knowing or belicving such representation to be false, 
or not having reason to believe it to be true, shail be deemed guilty of 
the offence described in Sceetion 293 of the Indian Penal Code. 


88. Solemacseag murriage without dee authority.—Whoever not being 
authorized by Beotion 5 of this Act to solemnise marriages, knowingly 
solesnniscs, or professes to solemnize, in the absence of a Marriage Registrar 
of the district in which the ceremony takes place, a marriage between per- 
sons, one or both of whom is or are a Christian or Christians, shall be 
puniahod with imprisoument which may extend to ten years, or (in liew of 
a sentence uf mmprisonment for seven yoars or upwards) with transportation 
for a term of not less than seven years and not exceeding ten years, or, if 
the ¢ be an European or Amorican, with penal servitude according 
to the provisions of Act No XXIV of 1855 (to sabstetute penal servitude for 
the shuent of transportation in respect of Enropeun end American comnicte), 
and chal also be liable to fine. 

69. Solemnizing marriage out of proper time, or without! witness.— Whoever 
keowingly and eilfally solomnizes a marriage between persons, one or both 
of whom is or are a Christian or Christiana, at any time other than between 
the hours of six in the morning and seven in the evening, or in the abesnos 
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of at least, two credible witnesses other than the person eolemnizing the 
marnage, shall be punnhed with impreonment for aterm which may 
extend tu three yours, and shall aleo be hable to fine 


Sacrag of marriages solenmzed under special License —This ction does not 
apply to murmages solemnized under special heenses granted by the Anglican 
Bishop of the Diocese or by his Comnussary, nor to marriages performed 
between the hours of seven i the evening and ax in the morning by @ 
Clergyman of the Charch of Rome, when he has received the general or 
apeaial heense in that behalf mentioned m Section 10. Nor dove this 
rection apply to marniages solomnived by a Clorgyman of the Church of 
Svilene aerorgnig tothe rules, rates, ceremonies and customs of the Church 
of Scotlanc 


70 Nolemas eng withot notice. r within fourteen days ufler notice, marrage 
with mor — Any Muaster of Relgion heenad to sclenmue marnages under 
ths Act who, without a notices in writing, or, when one of the parties to 
the macnage ss minos and the nqiared consent of the paronta or guardians 
to such marnage bas not been obmamed, within fourtoon daye after the 
recapt hy him of nota of such mariage knowingly and wilfully solemnixes 
ae marrage under Part TID. shall be punished with imprsonmont fora 
term which mas oxtend te three years and shall alsa be hable to fine, 


71, A Marnage Reyiwtrar under this Act) who comtunte any of the 
following offen aC) kn wingl und wilfully isues any certifivate for 
marnage, o: solomnizes ony matniige without publishing the notice of auch 
warnage as directed by the Act (2h after the expiration of two months after 
copy of the notice has bean contend as required by Section Win reapest of 
any marriage kclemmers much marriage (0 sclemniues, without an order of 
a campetent Court authonsing him to da ao ate mariage when one of the 
parcesseaaminor before the expiration of tourtomn daya after the recept of 
the novce of suchamiriage or wathout monding, by th: post or otherwivn, 
weops of such pote to the Senior Marcinge Registrar of the Distriot if 
therc be mor Marringe Kegiatiors of the Dintiet than one, and if he him- 
self be not the Semor Warrtsge Rogratrar, (6) asuee any certificate the 
ysue of which has been prolatated asin thin Act provided, by any person 
authorized to prohibst Che assne thers cf adsl toe punished with imprison 
ment foraterm which muy extend to five ycars, and shall aleo be liable 
to hie. 

72 Teaucng cert noite after exspery cf notre, oF, om cam of manor, within 
ourteen days ofter nulire - Any Warnage Hegistrar knowingly and wilfally 
ssuing any certificate for narnia, after the cxpiration of two months after 

the notice has hen entered by him as aforesaid, knowingly and wilfully 
suing, without the ard r of a comp: tent Court authonsing hisn so to do, 
any certificate fur marnige, where one of the parties intending marriage ts 
@ misvr, before the expiration of furteon aya after the entry of suoh 
notne, or any certificate the maue of which bas een forlddden as af 
by any person authorized in thie beblf shall be deemed ty have committed 
an offences unk ¢ Section 166 of the Indian Penal Code, 

73. Persons euthonsed to solemnugze marriage (ocher than Clergy of Charehes 
of England, Scotland, or Rome , weurng certifleates, Fe , smproperly.—- Whoever 
being suthonzed under thia Act to eclemnize a marriage, and not a 


paar tee of the Church of England, sulemnizing « — after 
tion of banns, or under a heenw from the Anglican iop of the 
Diocese ora daly authorised in that behalf, shagedonee Seay, 


man of the Church of Scotland, solemnising » marriage 
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rules, rites, ceremonies, and customs of that Churvh, or, not being a Clergy- 
man of the Church of Rome, solomnizing a marriage according to the rites, 
rules, ceremonies, and customs of that Church, knowingly and wilfully 
issues any certificate for marriage under thie Act, ur solemnizes any mar- 
riage between such persons as aforesaid, without publishing, or causing to 
be affixed, the notice of such marriage as directed in Part IL]. of this Act, 
or after the expiration of two months after the certificate has been isuued 
by him ; or knowingly and wilfully issues any cortificate for marnage, or 
izes a marriage between such persons when one of the persons intend- 
ing marriage is a minor, before the expiration of fourteen days atter the 
receipt of notice of such marnage, or without sending, by the post or other- 
wise, a copy of such notice to the Marriage Registrar, or, if there be more 
iage istrars than one, to the Scmor Marnage Kegistrar of the 
District ; or knowingly and wilfully issues any certificate the issue of which 
has been forbidden, under this Act, by any person authorized to forbid the 
issue ; or knowingly and wilfully solemnizes any inarriage forbidden by any 
rson authorized to forbid the same, shall be pumshed with impnsoniment 
or a term which may extend to four years, ad shall also be liable to fine. 
74. Unlicensed person granting certineate, pretending to be licensed— Hefusal 
to grant certificates, dhe —Whoever, not being honnsed to grant a certiticate 
of marriage under tart VI. of this Act, grants such certificate, mtendin 
thereby tu make it appear that he is hcensed, shall be pumshed wit 
i: evar for a term which may extend to five years and shall also bo 
¢ to fine 


Whoever being lieensed to grant curtificates of marriage undor Part VI. 
of this Act, without just caus, refuses, neglects, or omits, to perform any 
of the duties imposed upon hin by that Part, shall be punished with fine 
which may extend to one hundred Rupees. 

75, Destroying or faluryina regester-bouks —Whoever, by himself or 
another, wilfully dewtroys or myures any regiater-book or the counterfoil 
oortificates thervof, or any part thereof, or any authenticated extract there. 
from, or falsely makes or counterfeits any part of such register book or 
vounterfoil certificates, or wilfully inserte any falee entry m= any such 
tegistor-books or counterfoil certificate or authenticated extract, shall be 
punished with imprisuninent for a term which may extend tu seven years, 
and shal) aleo be hable to fine 

76. Lamatatiun of dla euler under .t¢.—The prosecution for every 


offence punishable under this Act shall be commenced witlun two years 
after the offence is committed. 


AOT No. X. OF 1873. 


Pasaxp sy THE GovERNOR-GengraL or Invi tx CouxciL. 


(Recesved the asaent of the Wiovernar-(reneral om the 8th April 1873.) 
AN Act to oomeolidate the law relatmy to Judsesal Uaths and for other purposes. 


“—“_ - 


Preamble.—Whercas it is ex t to consolidate the law to 
udicial oaths, affirmations, fia, pp erehitaas and to the le 
j° = *, repeal g 


Biel ; It is hereby enacted as 


INDUAN OaTHE ACT. TaF 


T.—Preliminary, 


1, Shurt tile - This Act may be called “The Indian Oathe Act, 1879": 
It extends to the whole of Hiitsh India, and, av far as rigarde subjects 
of Hor Majesty, to the terntorses of Natiwe Princes and States im aliianes 
with Her Majesty , and it shall come inty force on die first day af May 187%, 


2.0 Repeal of cnactments —The onactmenta specified m the schedule hereto 
anoexed are rm pealed to the oxtent mentioned ip the third column theread, 


3 Satang of certain cfh a ad ath mtoow Nothing horew ontained 
apphes to proceedings befor Coutts Martial, or to onthe, affirinations op 
declarations prosanbed by any law whab ander the prowmona of the 
Iodvan Couneals Act, pot, the Governer-Goual in Counel has pot 
power to repeal 


I] — tuthority te calmanester Ostha and Aparmatiana, 


4. luthorty Coadrage «tes tren aired ¢ Paes The following Courte 
and persons arc suthoriad to administer by thanetves or by an offleer 
empowered by them in this bohalt onthe and afhmaatious in diwharge of 
the dutwes oro cactam of the powors anposcd an contented part tins 
respectively by law FMD Courts and petaonie faving: by law on consent 
of partus authority te recavaavidene (6 the Comuaunding Offoor of an 
fabian Alation occupied by oe inthe aervaw of Her Majesty provided, 
(1) that the onth on athrmifion be adngneterad wothin the tonite of the 
station and (2. that the cath or afhimation be stich asa dustion of Paseo 
is outapetant to administer is British Todi 


TEE —P occa dp ich ne thn Apr maerta nea nitent hie wails, 


§. Chatns ar afte nite int leit diy ne sem ar tpretern, purora —QOathe 
or affirmations shall be made by the following persons +i 01] wituenses, 
thatintessy all persons who mas dawtally be Castaiaed, or give, or be 
required to give, Cvidenis Uy or before any Court or parson having by lew 
or coment cb parties aathonty fo esauane snch persons or to reonive 
evidence (f imtatpretars of queotine put to and evidenoo given by 
witness, and  yurers Nothing Berean contained eball condor tt lawful 
to aluunister, ino acritaimal prosee aug oan cath os afirantion to the 
accused peraon, OF ted siary to wlisstieter to the offi interpreter of an 
Court, after he havcntecad on the esccution of the dation of his offies, an 
oath or afhirmation that he will fathfally cischarge Choe dutus 

6 Afirn ations by Nate or by perwms tlym ting to inthe Where the 
witness, interpreter, or juror on fndu or Muhammadan, or has an 
objection to malangan vath, he shall, instead of inking an oath, make 
an affirmation In ev ry other case thy witace, interpreter, or juror shall 


make an vath, 
Vim form: sf Ouths and Affirmations, 

9. Forma of oaths and uftrwat ae All oaths and affirmations made 
under Soctiun 5 shall be admuiniste rd acourding to such forme aa tho High 
Court may from time to tin precenbe, And until any suoh forme 
are preseribet by the High Court, such oaths and sftirmations shall be 
administered sccerding to the forms nuw in use. 

Erplaniton ~An regards oaths and affirmations administered in. the 
Court of the Reoorder of Rangoon and the Court of Small Canset of 
Rangoon, the Rerorder of Kangoun shall be deemed to be the High Court 
within the mcaning of this sectson. 


758 INDIAN OATHS ACT. 


8. Power of Court to tender certain oaths.—If any party to, or witness in, 
any judicial proceeding offers to give evidence on oath or solemn affirma- 
tion in any form common amongst, or held binding by, persons of the 
race or persuasion to which he belongs, and nut repugnant to justice or 
decency, and not purporting to affect any third person, the Court may, if it 
thinks fit, notwithstanding anything hereinbefore contained, tender such 
oath or affirmation to him. 


9. Court may ask party or witness whether he will make oath proposed by 
opposite party.—If any party to any judicial proceeding offers to be bound 
by any such osth or solemn affirmation as is mentioned in Section 8, if euch 
oath or affirmation is made by the other party to, or by any witness in, 
auch proceeding, the Court may, if it thinks fit, ask such party or witness, 
or cause him to be asked, whether or not he will muke the oath or affirma- 
tion: Provided that no party or witness shall be compelled to attend 
personully in Court xolely for the purpose of answering such question. 


10, dmaneatration of vath, of accepted. —If such party or witness agroes 
to make such oath or affirmation, the Court may procced to administer it, 
or if it is of such # nature that it may be more conveniently made out of 
Court, the Court may issue a Commismon to any person to administer it, 
and authorize him to take the evidence for the person to be sworn or 
affirmed and return it to the Court. 


Lh. Ferdencve conclusive ax agaist person offering to be bowul.—The 
evidence so given shall, as against the person who offered to be bound as 
aforesaid, be conclusive proof ot the inatter stated. 


12.) Proceedure an can of tefusal to make oath —If the party or witness 
refueos to mako the oath or solemn affirmation referred to in Section 8, he 
shall not bo compelled to make it, but the Court shall record, as part of 
the provesdings, the nature of the oath or affirmation proposed, the facts 
that he was asked whether he would make it, and that he refused it, 
together with any reason which he may ssmgn for his refusal. 


Vim Meacellaneoan, 


13. Proceedings and erulence not envalabited by omasaimn of oath or erre- 
gularity.—No onvamon to take any oath or make any affirmation, no 
substitution of any one for any other of then, and no irregulanty whatever 
in the form in which any one of thoin is aduonistered, shall invalidate any 

ng or render inadmissible any evidence whatever, in or in re 
of which such omission, substitution, or irregulanty touk place, or ahall 
affect the obligation of » witness to state the truth. 


14, Perauna giving ecudence bound to state the truth.—Every person giving 
evidence on any subject before any Court or person hereby authorized to 
administer oaths and affirmations be bound to state the truth on such 
sabject. 


18. Amendment of Penal Code, Sectrons 178 and 181.—The Indian Penal 
Code, Sections 178 and 181, ehall be construed as if, after the word ‘‘ oath,” 
the words ‘' or affirmation " were inserted. 


61. Ofpfkcoal caths abvlished —Subject to the provisions of Sections 3 and 
SO rere See © ee) Cee rene coemrene On the execstion 
of the duties of hi a he uired to make any oath, or to make or 
subscribe any affirmation or whatever, 
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ACT No. I. OF 1876. 
AX ACT. to amend the bur relating to Telegraph in Inder, 


Preamble.—Whaoreas it is epadieats to seend the law relating to Tele- 
graphs in India : It is hereby enacted ns follows: — i ue 


L~—-Prelinunary, 


1. Short ttle: Loced ertent > Commencement.—Thin Act tay he called 
“The Indian Telograph Act, 1876: It extendas to the whole of British 
India, and 80 far us regurds subjects of Hor Majesty to the dominions af 
Princes and States im India in alliance with Hor Majesty; and it shall come 
into force ut once. 

2. Repeal of Acts: Sering af eacsting liceuses and rales. Aot No. XXXIV. 
of 1854 (for requlsteny the extablichment and management of Klartre Tele 
gripe ot dadia) and Act No VIEL of 1860) (far regulating the entadlighment 
and waniyement of Electr Telegrapha ia bedi) ave hereby repealed; but 
all hoenses granted, declarations made, and rules framed under either of 
the mud Acts and now in force shall bo deemed to have been reapeotively 
granted, made, and framed under this Act. 

3b Later pretationeclanae , Telegraph " o* Lelegraph Qfheer™ ; * Meanige,”’ 
—Inthis Act § Telegraph incane an electrin or magnetic Telegraph s 
* Telegraph Officer means any poron employed either permanently or 
temporary im connection with a tologemsph catabliched or inaintained and 
worked by the Government, or by a company or person lieaneed under this 
Act and © Message means any communieation sent by telegraph, or 
given to a telegraph officer to be sent by telegraph, or to be silivarod, 


Il. Pres vleges quad preeen of Government 


Ricluare pire sleye f emtesbds wherney telegriepdie, Porsvene @a te leconsen — Within 
British Indis, the Governor-General in Counce! ahall have the oxelusive 
wivilege of establishing lies of teegrmph Pronded that the Governor. 
Sea ral in Councal may grant a beens to any person or company to 
establah orto maintain no line of telegraph within any part of Britiah 
Indias, which heense shall be revocable on the breach of any of the oondie 
tions therein contained, 

& Power to tale pogeounn of felegraphs eatehleehed by Leriat my the 
occurrence of any public cmerygeae ij or in the intercat of the public aafaty, 
the Governor-General in Counc) or the Local Government may 
temporary possession of any line of telegraph established or maintained 
by any company or person heensed under this Act, or may order that an 

“toon from any person, or relating to any speotfied subject, s 
be intercepted or communicated to the Government or any offlorr thereof 
mentioned in such order. If any doubt arises as to the existence of & 
bho emergency, or whether any act done under this section was in the 
terest of the public safety, « certificate aguad by a Beurctary ty the 
Government of India or to the Locel Government shall be conclusive 
evidence on th: point. 

6 Poreer ts: eatabbiah telr sha ont land af nuleay compiny —Any railwe 
company, on being reqeived | i to do by the Governur-Gineral in Council, 

permit the Government to catablah upon the land of such company, 
whether within or without the railway fence as the Governor-General 
Council may in cach cuss deterinine, a line of telegraph, and shall give 
every ressonable facility fur establishing, maintaining, and using the same, 
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7. Power to frame rules for the conduct of Government telegraphs.—The 
Governor-Geveral in Council may, from time to time, frame rules consistent 
with this Act for the conduct of telegraphs heretofore or hereafter estab- 
lished by Government, and may therein prescribe the regulations, conditions, 
and restrictions according to which all messages and signals shall be trans- 
mitted by such telegraphs. 


8. Power to frame rulex for Hea ee established by license, and to declare 
Act applicable to telegraphs established withm British India by foresgn Powers, 
—The Governor-General in (‘ouncil may, from time to time. by notification 
in the (fazetfe of Judea, (t\ prescribe rules for the conduct of any telegraph 
established or maintained by any company or person licensed under this 
Act; (b) declare what portions of this Act shall be applicable to such 

ph and to persons using the same, or employed in connection there- 
with ; (c) declare that this Act, or such portions thereof as may be specified 
in the notification, shull he applicable to any telegraph established or to be 
established within British India by any foreign Prince or State with the 
consent of the Government of India, and to persons using such telegraph or 
employed in connection therewith ; all rules prescribed under this section 
ahall have the force of law. 


9. Government not responsibly for loss or damagqe.—The Government of 
India shall not be reso ouable for any joss or damage which may oocur io 
consequence of any telesraph officer failapg to transmit with accuracy or 
tu deliver any message paven to ham for transmission or delivery; and no 
such officer shall be responmable for any such loss or damage, unless he causes 
the sane negligently, mahciousty, or fraudulently. 


LIL. —Penalters. 


10. Penalty for ratabl ahing on mantamig untcense bl teleqraphe,—~Whoe- 
ever, otherwise than under a license duly granted as aforesaid, establishes, 
or after revocation of such heense maintains, aline of telegraph within 
British India, shall he liable ton fine not exceeding cne thousand rupees, 
and for every week dutine wine auch line ehall be mamtained, shall be 
liable to a turther fine not execed ng five hundced mipees, 


LL For uae or woghing such tel raph & ~Whoever, hnowing, or having 
reason to believe chat a telegraph has been cstablisted or ms mamtained in 
oontravention of this Act, uses such telegraph for the purpose of sending or 
reoriving messages, or performs any sersioe incidental thereto, shall for 
every auch offence be hable to 6 fine not exceeding fifty rupees. 


1200 Lor oppoa ng establsahment, de, of telegraphs on radiray land.—Every 
railway company and every officer of a raitway company, neglecting or 
refusing to comply with che provisions of section 6, shall be liable to a fine 
not exoeeding one thourmnd rupecs for every day during which such neglect 
or refusal continues. 

13, For antradiag ents sqnal-roi, de.— Whoever, without permission of 
some competent authority, enters the signal-room of » telegraph office of 
the Government or of a company or person licensed under this Act, and 
whoaver enters afenced enclosure roand such a tel office in cou- 
traveation of any rule or notice not to do so, and whoever refases to gnit 
wach room or enclosure on being er to dv so by any officer or servant 

therein, and whoever ully obstructs or impedes wach 
officer TS ccrvent ix the yer toviaance of his danty, aball he Table 1 6 fas st 
exceeding five hundred rupees. 
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14. Fur ualaicfully learning the contents of messnges.~ Whoever dows any 
of the acts mentioned in section 13 with the intention of unlawfully learning 
the contents of any message, or for any other unlawful pu » aball (in 
addition to the fine to which he hable under section 13) bo lable to 
imprisoument for a term which may extend to a yuar. 


15. Damagmng telegraphs, ke. See ante, p. 713. 


16. Pewer to employ additonal police in place where miachief bo lelagrapha ia 
repeatedly committed, —Whenever it appears to the Direetor Ganeral of Pelee 
graphs that any act cuuang or hkely to cause wrongful damage to any 
telegraph is repeatedly or maliciously committed in any place, and that the 
employment af an additional poliow farce in such place ia therehy rndered 
necesaxry, the Local Government may, on the application of the said Direo- 
tor-General, send such additional force to such plaee, and employ the same 
therein so long as auch me waaity CONTINUES, and the ttihalstante 0 such moe 
shall be charged with the cost of auch additional police forge, and the 
Government may by order im ench case define the bants of any place for tha 
purposes of this section, and the Magratrate of the Diatrict, after inquiry, if 
necessary, shall, subyect to the orders of the Local Government, aaseae the 
proportion in which such costa te be paid by the sad inhsbitanta sovord- 
ing tu his judgment of ther respective moans 


All momes payable under thie section aball be recoverable cither under 
the warrant of a Majastrate by distress: and sale of the goods of the 
defaulter within the local inate of snoh Maguitrate's juriadietion, or by ault 
in any competent Court, and shall be apphed to the lHuantensanon of the 
pohee force, or otherwise, as the Governor-General m Council may from 
tune to time direct 


V7. Omettang ts transinet ac delover messages, Baw ante, pe 4, 


1X. For oplerony bribes ts telegraph oft: eis, ~Kvory telegraph offoor shall ho 
deemed a publa servant within the meaning of sections 16), 162, 168, 164, 
and 16%0f the Indian Penal Code, And mn tho definition of logul remunera- 
tion contained in the sad ecction 161, the word "Government" shall, for 
the purposes of this Act, Ie deaned to include a person or company Moensed 
under thas Act. 


19. For muastondact —Any bplenreys officer guilty of any act of drunken. 
ness, carvlessness, or other musconduct, whereby the tranamiasnon or 

of any measage us endanger, or who loiters or makes delay in the trans 
mismon or dehvery of any incesage, shall be hable to imprisonment for s term 
not exceeding three months, or to a fine not oxceoding one hundred rupoos, 
or to both. 


20, Sending messages without payment, Soo ante, p. 715, 
91. Seading fabricated mesmages Sow ante, p. 718. 
22, Retaineng meamiyea delivered by misiake-~Bee ante, p. 716. 


23. Abetmen! of, and atlemptas to comaut, offonces.— Whoever absta within 
the meaning of the Indian Penal! ode, any offonce under thie Act, and who- 
ever attempts to commit any such offences shall be punishable with the pun. 
ishment herein prowded for sach «ffence, 


CG re 
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ACT No. XXI. OF 1879. 


An Acr tu provide four the trial of offences comnutted in places beyond 
British India and for the Extradition of Crimenals. 
(.t8 melified up ta Yet May 1896 ° 


Preamble.— WHEREAS by treaty, capitulation, agreement, grant, usage, 
sufferance and other lawful means the Governor-General of India in Council 
has power and jurisdiction within divers places beyond the limits of British 
India; and whereas such power und jurisdiction have, from time to time, 
been delegated to Political Agents and others acting under the authority of 
the Governor General in Council ; and whereas doubts having arisen how far 
the exercise of such power and jurisdiction, and the delegation thereof, were 
vontrolled by and dependent on the laws of British India, the Foreign Jur- 
isdioction and Extradition Act, 1872, was passed to remove such doubts, and 
also to consolidate and amend the law relating to the exercise and delega- 
tion of such power and jurisdiction, and to offences committed by British 
subjects beyond the liauts of British India, and to the extradition of crimi- 
nals; and whercas it is expechent to repeal that Act and re-enact it with the 
amendments hereafter appearing ; It 1s hereby enacted as follows :— 


CHAPTER 1. 
PRELIVINARY, 


Sect. 1. Short litle —Katent—Commencement ~Thixs Act may be called 
“The Foreign Jurisdiction and Extradition Act, 1879": 


It extends to the whole of British India; 

to all Native Indian subjects of Her Majesty beyond the limits of British 
India; and 

to all European British subjects within the dominions of Princes and 
States in India in alliance with Her Majesty ; 

and it shall come into force on the passing thereof 

But nothing contained in this Act shall affect the provisions of any law 
or treaty for the time being in fyree as to the extradition of offenders; and 
the procedure provided by any such law or treaty shall be followed in every 
oase to which it applics. 

Sect. 2. Repeal.—The Foreign Jurisdiction and Extradition Act, 1872, 
is repealed ; but all existing appointments, delegations, certificates, requisi- 
tions and rules made, and all existing notifications, summonses, warranta, 
orders and directions issued, under that Act shall, in sv far as they are 
consistent herewith, be deemed to have been respectively made and issued 
hereander. 

Sect. (3a. [nterpretatum-clause—* Pelitical Agent” —* Eursyean British 
sabject.”'—In this Act, unless there is something repugnant in the subject or 
context,~— 

“Polition) Agent *"’ means and includes— 

(1) the principal officer representing the British Indian Government in 
any territory or place the limite of British India; 

This desimition of “ Moletical Agent” ss tncorporated inthe Oriminal 
Cds a08S ce Sort. 490. r) neorpord Procedure 

Nore (a).—Sections 8, 11, [3 and 13 are here printed as amended by Act V of 
1006, the aided matter belrg shown ia brackets. Sections 124, 128, 13C and IVA 
were skint by the same Act, 


inert webieta an het 
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(2) (any officer of the Government of Lndis or of any local Government 
appointed by the Governor-General in Council, or (the Laval Government), “i 
exercise all cr any of the powers of a Political Ageut under this Act for 
place not forming part of British India (amended by Act V of 1896); and 

_ “European British subject’ means a European British subject as dedined 
in the Code of Criminal Frovedure, 1892, 


CHAPTER II. 
POWER> OF Britian Ofricers in Places pgyvonn Bririsn Inpta, 


Sect. 4. EBrerciar af powers at tracert efreaeral —The Governor-Genere] 
in Council may excrose any power a: gunadiction which he, for the Gene 
being, has within any country or place beyond the limits of Rritieh India, 
and may delegute the same to any servant of the Bntish Indian Government 
in such manner and to such extent as the Governor-Goneral in Gounel) 
from time to time thinks fit. 

Sect. 5. Notiprabonal coc or delegation of auch pourera ~ A notifiondon 
in the (razette of Ladiaof the cxcrim by the Governor-Genoml in Couneil of 
any such power or jurisdictian and of the delegation thereof by hus to any 
person or class of porsons, and of the rules of procedure or othor conditions 
to which such persons are to confomn, and of the loval aren within which 
ther powers are to be exeremed, shall be concludive proof of the truth of the 
matters stated in the nutitication. 

Sect. 6. Appointment powers cand yursmbietion of Justices of the Pencem- 
The Governor General in Cound) may appomt any parcieen Britiah 
subject, either by name or by virtue of lus offler, tu be « Juntion of the 
Peace (in or for HY Use h country at pelea o, Act XID uf 18) ° and 
such Justice of the Peace shall hay in proc eodings agauat Kuropean tritish 
subjects, or persone accumed of having committed offeuces conjontly with 
such suljecta, all the powers conferred by the Code of Cruninal Procedure 
on Magistrates of the first clase who are Justices of the Peace and European 
British aubyceta. 

The Governor-General in Counc) ray direct ta whet Court had 
junsdichon over European British wibycte any auch Justice of tha Peace 
to commit for tral. 

Sect. 7. Conhiselanefes of op Palitical Agents and Justees ~All Poli. 
tienl Agents and all Justices of thy Pees appamted before the twenty. 
fifth day of April 1°72. bs the Grovernor-Genenl in Council or the Gover: 
nor in Coane ofth: Proadem sy of Port St) George or Hombay, inor for 
any auch CoUuutry or place the isferteraard whyall bee ds<emaoed tu ln and te have 
heen appumtod, and ta have had yurmds tion, under the provisions of this 


‘ 


feet &. Eetension of cruacnal fie of Breteah lade ta Butish aubjects 
outof British Jader -The law relating to offmous and to criminal procedure 
for the time being in force i Brith Indie shall, subject as to prosedure 
to such med: Apap as the (sovernor-General in Councal from time to 
tame directa, extend— 

(a) to al) European Britash subjects in the dominions of Prinoce and 
States in India in alliance: with Her Majesty ; and 

(8) to all Native Indian subjects of Her Majonty many plece beyond 
the limits of Britash India. 
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CHAPTER III. 


Lnqurnaies tx Bririsn InpiA INTO ORIMES COMMITTED BY BRITISH 
SUBJECTS IN PLACES BEYOND BRITISH INDIA. 


This Chapter :s repealed by the Criminal Procedure Code, 1882, ond the two 
sectione which of rontaenk are incorporated in that Act on the following 
form as sects. 188 and 189. 


Sect. 188, Cr. P. C. Lrabeity of British subjects for offences commuted 
out of British India. —When a European British subject commits an offence 
in the dominions of u Prince or State in India in alliance with Her 
Majesty, or 

when a Native Indian subject of Her Majesty commits an offence at any 
place beyond the limits of British India, 


he may be dealt with in respect of such offence as if it had been commit- 
ted at any place within British India at which he may be found: 


Provided that no charge as to any such offence shall be inquired into in 
British India unless the Political Agent, if there be such for the territory 
in which the offence is alleged to have been committed, certifies that, in his 
opinion, the charge is one which ought to be inquired into in British India: 

Provided also that any proceedings taken against any person under this 
section which would be s bar to subsequent proceedings agaiust such person 
for the same offence if such offence had been committed in British India, 
shall be u bar ugainst further proceedings against him under the Foreign 
Jurisdiction and Extradition Act, 1279, in respect of the same offence at 
any place beyond the limits of British India. 


Sect. 180, Cr. PLC. Potees te dereet comes of depositions and exhibits to be 
recewved in eordence — Whenever any such offence as is referred to in section 
188 is being inquired into or tried, the Local Govermnent may, if if thinks 
fit, direct that copies of depomtions made or exhibits produced before the 
Political Agent or s judicwl officer in ot tor the place in which such offunce 
is alleged to have been committed shall be received us evidence by the 
Court holding such inquiry or trial in any case in which such Court might 
issue a commission fur taking evidence ax to the watters to which such 
depositions or exhibits relate. 


CHAPTER IV. 
Ea PRADITION,. 


Sect. V1. Arrest and removal of perems other than European British 
subjects escaping into British inde —When an offence has been committed 
or is eupposed to have been commutted in any State against the law of sach 
State by « person not being a European British subject, and such person 
eacapes into or is in British India, the Political Agent for such State may 
emne a warrant for his arrest and delivery ata place and to « person to be 
named in the warrant— 


If sach Politioal Agent thinks that the offence is one which ought to be 
inquired into in euch State : 

and if the act said to bave been dane would, if done in British Indis 
have constituted an offenve against any of the sections of the lodian Pens 
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Code mentioned in the schedule hereto annexed, or unde: any other section 
of the said Codec, or any other law, which may, from rt to time, be 


pote by the Governor-General in Council by a notification in the (esefte 
a. 


(The act of desertion from any body af Imperial Seevive Troops shall be 
deemed to be an offence in reapect of which the Political Agent for the Btate 
~ wae such troops belong may issue a warrant under this wetion) (Act 

. of 1896.) 


Bect. 12. Dereetion aad earcutien tof warrant —Such warrant may be 
directed to the Magistrate of any district ino which the accused person te 
believed to be, and shall be cxecuted in the manner provided by the law for 
the time bung in fore with referenve to the execution of warrants; and the 
accused person, when arrested, shall (unless released on bail in accordance 
with the provisions of the next following section) be forwarded to the place 
and dehvered to the officer named in thu warrant) (Amended per Aot Y. of 
1896.) 


12... Power tu Political Ayent to cirecl se writy to be taken aud proce 
dere thereon ~ \ Poltical Ageut issuing a warrant: for the arrest af any 
person under section P)omay ip das sisen tion divct by cudorsement thereon 
that, if such person executes a bond with suffaent soreties for his attend: 
ance before the officer mentioned in the warrant at a specified time, the 
Magistrate to whom the warnsnt ie directed aball take such asourity and 
ralesse suoh person trom custards 

The endorsaacnt shall «tate a) the number of sureties af any), (6) the’ 
amount im which they and the peasou for whoa arrest the warrant ds 
iaued are to be respectively bound and ol the firme and place at which he 
is to attend before the officer mentioucd m the warrant 

Whenever «equity as taken under Chia section, the Magutrate ahall 
certify the fact tothe Politrral Agent by whom th: warrant was inated, 
and shall retain the bond  cAct Vooaf deity; 

Wn. Arrest a brews! of bowl th ap pends if the pr bmn Drertangel by any 
bond executed ander the Last foregoing section to upper before the offger 
mentioned theran does not se appeat, the Magistrate may, on bein 
satisfied asto his defunit wieueoa warrant dine ting Ghat he Le ry arres 
and delivered over to such olbres tet Voof Pain 

We. tppheratian of acta Vb ond lt, Aet XH leet, Tn the onae 
of every bond requind to be caccutad of which riny have been oxeouted in 
accordance with the foregomg provinona, the powers conferred by sections 
6b and S14 of the Code of Crinimeal Procedure, 14a! on the Court which 
has required the execution of «r hae taken a bund may be oxercined by the 
Magutrate. (Act Vo of 185 

Rect. 1 Poreera ot Politeal Agent, -Such Pobtical a ae may dither 
ai of the case hamwyelf, or, af teas generally or apecially direeted ta do 
aw by the Governor General mn Council, or by the Governor of the Presid 
of Fort St. George in Cound or by the Governor of the Presidenay of 
Bombay in Council, may give over the person ao forwarded, whether he be 
a Native Indian subyatof Her Majesty ur not, to be taal by the ordinary 
Courts uf the State in which the offence was committed cr in the case of # 
deserter, by a duly constituted Miltary Court), (Act V. of 1496.) 

Bect. 14. Reguisitean for extradition. Whenever a requisdtion is made to 
the Governur-Gieneral m Council or any Loca] Government bY or by the 
authority uf the persuns for the tame being administering thy axeontive 
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government of any part of the dominions of Her Majesty, or the territory 
of any Foreign Prince or State, that any person accused of having commit- 
ted an offence in such dominions or territory should be given up, the Gover- 
nor-General in Council or such Local Government, as the case may be, 
may issue an order to any Magistrate who would have had jurisdiction to 
inquire into the offence if it had been committed within the local limits of 
his jurisdiction, directing him to inquire into the truth of such accusation. 

The Magistrate so directed shall issue a summons or warrant for the 
arrest of such person, according os the offence named appears to be one for 
which » summons or warrant would ordinarily issue; and shall inquire into 
the truth uf such accusstion, and shall report thereon to the Government 
by which he was directed to hold the said inquiry. If upon receipt of auch 
repo:t, such Government is of opinion that the accused person ought to be 

iven up ti the persons making such requisition, it way issue a warrant for 

e custudy and remosal of such accused person and fur his delivery ut 
@ place and to person to be named in the warrant. 

The provisions of Section ten * shall apply to inquiries held under this 
section. 

Rect 15. Power of Maguatrate in certain cases to ism warrant for arrest,— 
Whenev r any persen a cused or suspected of having committed an offence 
out of Bri ish India is withia the local limit- of the jurisdiction of a Mayis- 
trate in Briti h In lia, anc it appears to such Magistrate that the Political 
Ageut for any State could, under the provisions of Section cleven, issue 4 
warrant for the arrest of such person or that the persons, for the time being 
administering the executive government of any purt of the Guminions of 
Her Majesty or the territory of any Foreign Prince or State could demand 
his surrender, such Mayistrate may, if he thinks fit, issue 4 warrant for the 
arreat of auch person, on such mformation or complaint and such evidence 
as would, in his opinion, justify the issue of such a warrant if the offence 
had been committed within the local limits of his jurisdiction. 

Any Magistrate issuing a warrant under this «ction shall, when the 
offence appears or in alleged to have been committed in a State for which 
there is a Political Agent, send numediate information of his proceedings 
to such Agent, und in other cases shall at once report his proceedings tu 
the Local Government. 

Sect. 16. Person crrested ta be released sf not proceeded against. —No per- 
son arrested on o warrant issued by a Magistrate under Section fifteen shall 
be detained more than two months from the date of his arrest, unless within 
such period the Magistrate receives a warrant ander section cleven from the 
Political agent for nny State for the delivery of auch person, or an order 
with reference to him under section fourteen from the Governor-General in 
Council or Local Government, or such person is in aveurdance with law 
delivered up to some Foreign Prince or State. 

At any time befure the receipt of sueh a warrant or order, the ay fobadet 
if he thinks fit, way, and the Magistrate, if ao directed by the Local Govern 
ment, shall, discharge the accosed person. 

Sect. 17. Basl.—The provisions of the Code of Criminal Procedure 1862 
in respect of bail shall apply in the care of any person arrested under seotion 
fifteen in the same manner as if such porson were accused of committing in 
Britiah Indias the offence with which he is charged. 


® New Scot. 169, Cr. P. C1868, 


~ 
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17a. Detentrun son arrested under section oopenthly 
Act X, 1889. Not ridhetanding anything in the Code at ‘Criuieal Pro. 
cedure, 1882, any person arrested without an order from @ Magistrate and 
without 4 warrant, In pursuance of the provimone of section M4, 
seventhiy, of the amd Code, may. under the orders of « Magitrate within 
the local linuts of whose junsdiction such arrest was made, bv detuned fg 
the same manner and subject to the same restnetions av a person arated 
on 8 warrant issued by sach Magistrete nader section US of tha Act. 


CHAPTER \. 
MikcRrLuANFous, 


Sect. 18. Pour fo make rulee —The Governor General in Council may, 
from tie to (ine, make cules to provide for— . 

(1) the confinement, diet and prson-disceiphine of Hritish subeota, Earoe 
pean or Native, wmprusoned by Polineal Agente under this Act; 

(2) the rsnoval of accusul persons under this Act, and thelr control and 
maintenance unui such Game as they are handed over to tho persone named 
in the Warrant na entitled to receive them; and 

(3) generally to canny out the purposes of Chin Act 

Sect 19 0 Breen? on of com aeons ~The testimony of nny witnean may he 
obtained in relation to any crimmal matior penhng in any Court or tribanal 
in the termtory of any Foreign Proce or State an hike manner aa it may be 
obtamed in relation ¢o any civil matter ander the Code of Civil Procedure, 
Chapter XXVooand the provisions of that chapter shall be construed aa if 
the term “mut “included a procecding ayatnwt a criminal 

Provided that nothing im this seetion shall apply im the case of any oriuni- 
nal matter of 0 political chiar ter 

THE SOHEDULE 
sect neat the Indian Penal Code ccferved to in Rection eleven, 

Sections 206, VOR and 2260 Seetrons 149 to 264, both inelus wo: Srotlona 
99. to 304, b thane uae  Seonons 307, 310 an bts, Seeione de to Ob7, 
hoth inclomve , Sections J.5 te SG, both incase Seeticna 47 and 3 6; 
Rections 360 to i748 buth aeluase Seaton 578 to 377, beth molurdve: 


Sections 37K to 118, both inelavive Mecnone 430 to 44, both tne dlusive; 
Sections 443 to {Mi both wacloese, Sections 464 to 445, both inclusive: 


Sections 471 to 477, both inelus se 


ACT No IV. OF 1889. 
As amended by Act 1X of 1891. 
Receved the assent of the Gorernor-General on the \st March 1899. 
AN ACT fo amend the Law relating ta Frawtalent Marks on Mer: handise, 


nee he 


Wuexzas it is expedient to amen the law relating to fraudulent marks 
on merchandise , It is hereby enact~l as follows — 

1 Title, extent and commencement ~(1} This Act may be called the Indisa 

erchandise Marks Act, 1589. 
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(2) It extends to the whole of British India. 
(3) It shall come into force on the first-day of April 1889. 
2. Definitions.—~In this Act, unless there is something repugnant in the 
subject or context,— 
(J) ‘‘ trade mark” has the meaning assigned to that expression in 
Section 478 of the Indian Penal Code as amended by this Act: 
(2) “trade description” means any description, statement, or other indi- 
eation, direct or indirect,— 
(a) us to the number, quantity, measure, gauge or weight of any 
goods, or 
(4) as to the place or country in which, or the time at which, any 
goods were ade or produced, or 


(c) a8 to the mode of manufacturing or producing uny goods, or 
(a) as to the muterial of which any goods are composed, or 


(¢) as to any goo ls being the subject of an existing patent, privilege 
or copyright ; 
and the use of any numeral, word or mark which, according to the custom 
of the trade, is commonly taken to be an indication of any of the above 
matters shall be deemed to be » trade description within the meaning 
of this Act: 
(3) ‘false trade description” meand « trade description which is untrue 
n a material respect as regards the goods to which it is applied, and 
includes every alteration of a trade description, whether by way of addi- 
tion, effacement, or otherwise. where that alteration makes the description 
untrue in a inaterial respect. and the fact that a trade description is a 
trade mark or part of w trade mark shall not prevent such trade description 
being a falee trade description within the meaning of this Act . 
(4) “goods” means anything which is the subject of trade or manu 
fucture : and 


(5) “name” includes any abbreviation of a name. 


Amendment of the Indian Penal Code. 
' $3. Substetution of mew sections for Sections 478 tu 489 of the Indian Pena 
Code. —FPor that part of Chapter XVIII of the Indian Penal Code whicl 
eae to Trade and Property Marks, the following shall be substituted 
namely :— 


Of Trade, Praperty end other Marks. 


$78. Trade Vark.—A mark used for denoting that goods are th 
manufacture or merchandise of a particular person is called a trade mark 
and for the purposes of this Code the expression * trade mark’ include 
auy trade mark which is registered in the register of trade marks 
u the Patents, Designs ani Trade Marks Act, 18°3, and any 
mark which, aither with or without registration, is protected by law i 
any British possession or foreign State to which the provisions of th 
one hundred and third scction of the Patents, Designs and Trade Marl 
Act, 1683, are under order in Council, for the time being applicable. 


470, Property Mark.—A mark used for denoting that ‘moveable pr 
party belongs to » particular peraon is called a property mark. 
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“* $80. Using « false Trade Merk.—Whoever marks any goods or 
case, package or other receptacle containing goods, ci Pde any seen 
ge or other receptacle with any mark thereon, in a mannor 
calculated to cause it to be beheved that the goods so marked, or any 
goods contained in any such receptacle so marked are the manufacture or 
morchandise of a person whos manufacture or morchandise they are not, 
is said to use a falee trade mark, 


“481 Using a false Property Mark.—Whoowr marks any moveable 
Property or goods or any cass, package or other roeptacle oontainia 
moveable property or goods, or uses any case, pack or other recepiadle 
having any mark thervon, in a maaner Suarueuly vulated to cauesr it to 
be believed that the property or goods so marked, or any property or goods 
contained in any such reoeptacie so marked, belong to a person to whom 
they do not belong, 18 suid to use a false property mark, 


482. Panshment for using a falee Trale Mark or a ona Muark.— Who- 
ever usea any false trade mark or any false property mark ahell, anless be 
proves that be acted without mtent to defraud, be punished with unprison- 
ment of either deseription fur a teria which may extend to one year, or with 
fine, or with both. 


483, Counterfeiting a Trade Movi or Property Murk wed by another.— 
Whoever counterfeitsany trade mark or property mark ueed by any other 
peraon shall be punwhed with anposonment of cithor description for «term 
which may extend to two years, or with fine, or with both 


484 0 Comnterfeting a Mark uscd by a Publle Serrant, —Whoaver coanter- 
feita any property mark used by a puble servant, or any murk used by a 
public servant, to denote that any property has boen manufactured by « 
particular person oF ats particular time or place, or that the property te of 
& particular quabty or has passed through a particular office, or that it te 
entitled to any exemption, or uses as gonume any such mark knowing the 
same to be counterfest, aball be punished with impraonment of oither 
description for @ term which may extend to three years, and shall also be 
hable te fine 


485. Making or Pesscatcon of any Instrument for counterfortng a Trade 
Mark or Property Mark —Whoever makee or has in hie possossion any die, 
plate or other instrument for the purpae of counterforting a trade mark or 
property mark, or bas tn his posscamon o trade mark or property mark for 
the purpose of denvting that any goods are the manufacture or merchandise 
of a person whose manufacture or mer: handise they are not, or that th 
belong to » person to whom eh do not belung, shall bo punished wi 
impraonment of citber desunption fur a term which may extend to three 


years, or with fine, or with both. 


“486. Selling Goods merked with a counterfeit Trade Mark or Property 
Mark.—Whoevor sells, or exposes or haa in posscamon for sale or any 
of trade or manufacture, any goods or things with « counterfvlt trade merk 
or property mark affixed to or imipreased upon the same or ty Mies jagton f 
case, package or other rvorptacie in which such goods are oun : 
tniess he proves— 7 
fa) that, having taken all reasonable precautions against committing an 
oflence agninat this arctu, be bad US te of the come 
nassOn logres offeawe no reason to suspect genuine 
ness of the mark, and 


Wwe 
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(b) that, on demand made by or on behalf of the prosecutor, he gave sll 
the information in his power with respect to the persons from 
whom he obtained such goods or things, or 


(c) that otherwise he had acted innocently, 


be punished with imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 


“487. Making a false Mark upon any Receptacle containing Goods —Who- 
ever makes any false mark upon any casc, package or other receptacle con- 
taining goods, in a manner reasonably calculated to cause any public servant 
or any other person to believe that such receptacle contains goods which it 
does not contain or that it does not contain goods which it does contain, or 
that the goods contamed in such receptacle sre of a nature or quality 
different from the real nature or quality thereot, shall, unless he proves that 
he acteil without intent to defraud, be punished with imprisonment of either 
aor as for a term which may extend to thiee years, or with fine, or with 

th. 


“© 488. Punishment for making use of any such falxe Mark.—Whoever makes 
use of any such falay mark m any manner prohibited by the last foregoing 
section shall, unless be proves that he acted without intent to defraud, be 
punished as if he had committed an offence against that section. 


© 489, Tampering with Property Mark with Intent to cause Injury.—Who- 
ever removes, dextroys, defaces or adds to any property marx, intending or 
knowing it to be likely that he may thereby cause mjury to any person, shall 
be punished with imprisonment of vither description for a term which may 
extend to one year, or with fine, or with both, 


Trade Description, 


4. Prorvisuns supplemental to the Defintion of false Trade Description. — 
(1) The provisions of this Act respating the application of a false trade 
description to goods or respecting goods to which a falee trade description is 
apphed, shall extend to the application to goods of any such numerals, words 
or marke, or arrangement or combination thereof, whether including a trade 
mark or not, as are or is reasonably calculated to lead porsons to believe that 
the guods are the manufacture or merchandise of some person other than 
the person whose manulacture or merchandise they really are, and to goods 
having such numerals, words or marks or arrangement or combination, 
applied thereto. 

(2) The provisions of this Act respecting the application of a false trade 
description to 8, or ting goods to which a false trade description 
is applied. shall extend to the application to goods of any false name or 
initials of & person, and to 8 with the false name or initials baal pas 
applied, in like manner as if such name or initials were a trade tion, 
and for the purpose of this enactment the expression “ false name or initials” 
means as applied to any goods any name or initials — 

(a) not being a trade mark, or part of a teade mark, and 

(8) being identical with, or a colourable imitation of, the name or imi- 
tials of « person carrying on business in connection with goods of 
the same desorption and not having authorized the use of sach 
name or initials. 

(3) A trade descriptiun which denotes or implies that there are contained 
in any goods to which it is applied mare yards, feet or inches than there are 
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contained therein standard stan f 
trade desorption. yards, standard feet or standard inches is « false 


5. Application of Trade Deseriptiona.—(1) A 
apply a trade description to escreptavnt—(1) A poreon shall be deemed to 


(a) applies it to the goods themaelves, or 

(4) apphes it to any covering, label, reel or other thing in or with 
which, the goods arv sold ar are exposed of had in possesion for 
saleor any purpose of trade or manufacture, or 

(¢) places, oncloses or annexes any goods which are aold, of are oxposed 
or had im posscanon for aaly or any purpose of trade or manu: 
facture, in, with or to any covering, label, rvel or other thing to 
which a trade desenption has been apphod, or 

(2) usea a trade desenptiun in any manner reasonably caloulated to lead 
to the behef that the gordsan connexion with whish it ia used 
are deagnated or deaanbed by that trado deserption. 

(2) A trade descnptiun shall be deemed to be applied whethar it ia woven, 
impressed or otherwise worked mito ot annexed af affixed to the gooda or 
any covering, label, reel or other things 

(3) The expresmon ‘‘cosonng includes any stopper, caak, bottle, vessel, 
box, cover, capsule case, frame or wrapper, and the exproasion “ label ” 
includes any band or ticket. 

6 Penalty for applying a falas Trade Ln taphan Ifa Perna applies a 
false trade desenphion te goods, he shall, subject to the provisians af this 
Act, and unless he proves that he acted without intent to defraud, be prime 
ished with imprisonment for a term which may extend to three monthe or 
with fine whieh may extend totwo hundred tupes, avd sp the case of a 
second or subsequent conviction, with muprisonment which may extend to 
one year, ur with fine, or with both 

7. ben rity for arlleng (reuds tovwhiuha filo Trade Daertplion rT] upplied— 
Ifa person sella, ar CR pPoMed OF hasan poancweson for sale or nts ihehareey of 
trade or manufacture, any goods or things to wlach a falsotradys des iption 
is apphed, he shall, unless he proves - 

{a} that, having taken all re asonable precautions aguinet committing 
an offence agaist Chin action, he had at the time of the com- 
miamon of the alleged offence no ressan to suspect the gonuine- 
ness of the trade description, and 

(5) that, on demand made by or on behalf of the prosecutor, he gave 
all the information im hie power with respect to the persons 
from whom he obtamed such goods or things, or 


{ol that otherwise be had acted innocently, 
be punished with imprisonment for a term whith may extend to threes 


or with fine which way cxtend to two hundred rupees, and in case 
eee or subsequent conviction, with imprisonment which may 


extend to one year, ur with fine, or with both. 
Unintentional Contravention of the Law relating to Marks and Descriptions. 
‘ 1 Contrarention of the Law relating to Murks and Desorn 
je Whee. age n a accuicd Are nection ays of the Indian Penal 
trade mark or property mark by reason o 
Code of using a false Pp Be ving 


to oods, | rty or recep iD 
applied Ne a eetiom 480 otmection 481° of that Code, as the case may be, of 
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under section 6 of this Act of applying to gouds any false trade deacrip- 
tion, or under section 485 of the Indian Penal Code of making any die, 
plate or other instrument for the purpose of counterfeiting a trade mark or 
property mark, and proves— 


(a) that in the ordinary course of his business he is employed, on behalf 
of other persons, to apply trade marks or property marks, or 
trade descriptions, or, #8 the case may be, to make dies, plates 
or other instrumente for making, or being used in making, trade 
marks or property marks, and that in the case which is the subjact 
of the charge he was so employed and was not interested in the 
goods or other thing by way of profit or commission dependent 
on the sale thereof, an 


(6) that he took reasonable precautions against committing the offence 
charged, and 


(c) that he had, at the time of the commission of the alleged offence, no 
reason to suspect the genuineness of the mark or description, and 


(d) that, on demand made by or on behalf of the prosecutor, he gave 
all the information in his power with respect to the persons on 
whose behalf the mark or description was applied, 


he shall be acquitted. 
Forfeiture of Goods. 


9. Forfeiture of (roods.—(1) When a person is convicted under section 
482 of the Indian Penal Code of using # false trade murk, under section 
486 of that Code of selling, or exposing, or having in possession for sale or 
any purpose of trade or manufacture, any goods or things with a counter- 
feit e mark applied thereto, or under section 487 or section 488 of that 
Code of making, or making us: of, a false mark, or uuder section 6 or 
Section 7 of thin Act of applying » fulee trade description to goods or of 
selling, or oyposing or having in poxsesmon for sale or any purpose of trade 
or manufacture, any goods or things to which a false trade description is 
applied, or is uitted on proof of the matter or matters specified in 
section 486 of the Indian Penal Code or section 7 or section 8 of this Act, 
the Court convicting or acquitting him may direct the forfeiture to Her 
Majesty of all goods and things by means of, or in relation to, which the 
offence has been committed or, but for such proof us afuresaid. would have 
been committed. 

(2) When a forfeiture iw directed on a conviction and an appeal lies 
against the conviction, an appeal shall lie against the forfeiture also, 


(3) When a forfeiture is directed on an acquittal and the guods or things 

to which the direction relates are of value excveding fifty rupees, an appeal 

net the forfeiture may be preferred, within thirty days from the date 

the direction, to the Court to which in appealable cases appeals lie from 
sentences of the Court which directed the forfeiture. 


° — Amendment of the Sea Customs Act, 1878. 


10, Amendment of Section 18, def VIIE of 1878.—(1) For clause (d) of 
section 18 of the Sea Customs Act, 1874, the following shall be substituted, 
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“‘(d) goods having applied thereto a counterfeit trade ark within the 
meaning of the Indian Penal Code, or a falee trade deseri 
rey Sa the meaning of the Indian Merchandiso Mar 


(¢e) goods made or produce beyund the limits of the Umted Kingdom 
and British India and having applied thereto any name or 
mark being, or Burporiip to be, or being a colourable imitation 
of, the name or trade mark of any person who ina manufacturer, 
chr or trader m the United Kingdom or in British India, 
unless— 


(i) the name or trade mark 18, as to every apphestion thoreof, 
accompanied by a definite indication of the goods having 
been made or produced im a place beyond the limits o 
the Cinted Kingdom and Britash India, and 


(it) the country in which that place u atuated is iu that indl- 
cation indieated in letters as large and conspicuous es 
any letter in the name or trade mark, and in the same 
lanyruage and character as the name or trade mark: 


(2) To section 18 of the Soa Customs Act, 1878, ue amended by aub- 
section (1), the following shall be added, namely 


« Of) prece-goods, such as ary onhinatily sold by length or by the pleos, 
which — 

Q) have not conspeuoualy atamped in Buglsh numerals on eaob 
yiece the longth thereof im standard yards, or in’ etand- 
and surds and 6 frection of auch a yard, according to the 
real length of the prow, and 

(a) have been manutuctured beyond the limits of India, of, 

Qu) basing been manufacturcd within thom limite, have beep 
manufactured beyond the huats of Uritish India in pree 
mises which, if they were Hritieh India, would bea 
factory us dy ded in the Todian Baetories Act, leet." 


LB]. Addlatyent of a vecfisn atier Serta BW, det VU STR ~The follow. 
ing shall be mided after mcuon lv oof the Sea Castome Act, 1878, 
namely :— 

#194, (1) Hefere detaunng any suc h goods asain or iusy be, 

m oor under section 18 oor section 1 aa the caso may Iv, or taking an 
further proceedings with w view to the canflec ation thereat under th 
Act, the Chief Customs officer or other ofhicer appointed by the Laval Govern. 
ment in this behalf may require ths regulations under this serfion, whother 
as to information, secunts, conditime or other matters, to be complied with, 
and may satisfy bimeelf in accordance with thoes regulations that (he goods 
are ach as are probibited to be mnyeirted, 

(2) The Governor-General wm Council may inake regulations, either general 
or speasl, respecting the artentiamn and confiscanon of guode the 
im two of which ts profubated, and the conditions, if any, to be fulfilled 
ase detention and cuntiention, and may by such re done 
determine the inforination, notices and security to be given, and the evidence 
requisite for any of the purpoars of thes saction and the mode of verification 

evidence. 


of such 
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(3) Where there is on any goods a name which is identical with, or 6 
colourable imitation of, the name of a place in the United Kingdom or Brit- 
ish India, that name, unless accompanied in equally large and conspicuous 
letters, andjin the same language and character, by the name of the coun- 
try in which such place is situate, shall be treated for the pu s of 
sections 18 and 19 aa if it were the name of a place in the United Ringdom 
or British India. 

(4) Such regulations may apply to all goods the importation of which is 
hibited be caction 18 i ander section 19, or different regulations may 
made respecting different classes of such goods or of offences in relation 

to such goods. 

(5) The regulations may provide for the informant reimbursing any public 

and the Secretary of State for India in Council all expenses and 
damages incurred in respect of any detention made on his information, and 
of any proceedings consequent on such detention. 


Gl All regulations under this section shall be published in the Gazette of 
India and in the Calcutta, Fort St. (ieorge, Bombay and Burms Gazettes ” 


Stamping of Length of Prece Goods manufactured in British India. 


12. Stamping of Length of Piece Goods manufactured in British India. 
(1) Piece goods, such os are ordinarily sold by leugth or by the piece, which 

ve been manufactured in premises which are a factory as defined in the 
Indian Factories Act, 188), shall not be removed from those premises 
without having conspicuously stamped in English numerals on each piece 
the lenzh thereof in standard yards, orin standard yards and a fraction of 
such a yard, according to the real length of the piece, 

(2) Ifany person removes or attempts te romove any such piece goods 
from any such premises without the length of each piece being stamped in 
the manner mentioned in Sub-section (1', every such piece, and every thing 
used for the packing or removal thereof, shall be forfeited to Her Majesty, 
and such person sliall be punished with fine which may extend to one 
thousand rupees. 


Supplemental Provisions. 


13. Evidence of origin of Goods imported by Ser.—In the case of goods 
brought into Britash India by sm, evidence of the port of shipment shall, 
ina proseoution for an offence against this Act or section 13 of the Sea 
Custume Act, 1878, as amended by this Act, be promi fucre evidence of the 
place or country in which the goods were made or produced. 


16. Coste of Defence or Prosecution.—(1) On any such prosecution as is 
wentioned in tho last foregoing section, ur on any prosecution for an offence 
againet any of the sections of the Indian Ponal Code, as ameuded by this 
Act, which relate (o trade, property and other marke, the Court may order 
costs to be paid to the defendant by the prosecutor or to the prosecutor by 
the defendant, having regard to the information given by and the con. 
duct of the defendant and prosecutor respectively. 

(2) Such costs shall, on application to the Court, be recoverable as if 
they were a fine. 
ss Geceatume sotiea Gall Te somummieod: after the eredeanuen af’ tases 
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years next after the commission of the offence, or ono year after the 
discovery thereof by the prosecutor, whichever expiration first ealbocaa 


16. 4 uthority of the Governor-General in Council to iexue Instructions as te 
Administration of thin Act.—(1) The Governor-General in Oouneil may, by 
notification m the Gazette of India and in local official Gazettes, ienue 
instructions for observance by Criminal Courts in giving effoct to any of 
the provisions of this Act 


(2) Instructions under sub-section (1) may provide, among other matters 
for the limits of variation as regards number, quantity, measure, gauge or 
weight which are to be recognized by Criminal Courts as nariiisabic in the 
case of any goods. 


17. Impleed Warranty on wile of marked Goals —On the sale or iu the 
contract for the sale of any goods to which a true mark or mark or trade 
description baa been applied, the seller shall ba deemed to warrant that the 
mark is a genuine mark and not counterfeit or falsely used. or that the 
trade description is not a fulse trade desoription within the meaning of this 
Act, unless the cuntrary ia expressed in’ some writing eyued by or an 
bohalf of the seller and delivered at the time of the malo or cuntract to and 


accepted by the buyer 


18. Surewge —(1) Nothing in the Act ahall exempt any person from any 
suit or other preceeding which might, but for anything in thie Act, be 
brought agaioat hun 

(9) Nothing in this Act shall entitle any person to refuse to make « 
complete disssvery or to answer any question ofr interrogatory tn ony edt 
or other proceeding, but such discovery or answer ahall not be admiasdble 
in evidence against such person in any such prosecution a» is inentioned in 


section 1] 4. 

(3) Nothing in this Act shall he constroed so aa to render liable to any 
prosecution or punishinent any servant of 4 taster resideatt in British India 
who in good faith acts in chedtence ta the inetructions of auch maser, and 
on demaud made by or on behalf of the prosecutor, hae given full informa 
tien as to his muster and as to the inatractions which he has recaived from 


his master. 

19 Nefinstion of Prece-gooda —For the purposes of acction 18 of this Act, 
aod clause (ff) of wetion Ps of the Ben Customs Act, 1578, an amon 
this Act, the Governor-General in Council may, by notification in the 


Gazette of Indra, declare what classes of goods are moluded in the expression 
= anal Air such as are ordinarily evld by length or by the plove.' 


90. Determination of character of ooda by armpling mi) Tho Governor: 
Genoral in Council may make rules, for the purposes uf this Act, ty provide, 
with respect to any guods which purport or are alleged to be of uniform 
number, quantity, measure, gauge or weight, for the number of samples to 
be selected and tested and fur the selection of the eamples. 

2) With reapect to any goods for the selection and testing of samples of 
which provision is not aigie in any rules for the thas boing in force under 
sub-section (J), the court or ufficer of custome, aa the cas may be, having 
occasion to ascertain the namber, quantity, messure, gauge or weight of the 
goods, shal], by order in writing. determine the number of samples to be 
selected tested ami the manner in which the samples are to be selected, 
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(8) The average of the results of the testin oh der raglan 
sab-section (1) or of an order under sub-section (2 be primd facie evi- 
dence of the number, quantity, measure, gauge or weight, as the case may 
be, of the goods. 


(4) Ifa having any claim to, orin relation to, any poor of 
which samples have been selected and tested in pursuance of rules under 
eub section (1), or of an order under sub-section (3), desires that any fur- 
ther samplos of the poods be selected and tested, they shall, on his writ*on 
application and «on the payment in advance by him to the coart or officer of 
customs, as the case may be, of such sums for defraying the cost of the 
further sclection and testing as the court or officer may from time to time 

nire, be selected and tested to such extent as may be permitied by rules 
to be made by the Giovernor-Genern] in Council in this behalf or as, in the 
case of goods with respect to which provision is not made in such rules, 
the court or ofiicer of customs may determine in the circumstances to be 
reasonable, the samples being selected in manner prescribed under sub- 
section (1), or in sub section (2), as the case may be. 


(5) The average of the resulta of the testing referred to in sub-section (3) 
and of the further testing under sub section (4) shall be conclusive proof of 
tho nuinber, quantity, measure, gauge or weight, 4s the case muy he, of the 
goode 

(6) Rules under this section shall be made after previous publication. 


21. {uformntion as fo commission of Offences — An officer of the Govern- 
ment whoac duty it is to take part in the enforcement of this Act shall not 
be compelled in any court to say whence he got any information aa to the 
comminsion of any offence against this Act. 


22. Punishment of abetment vn Lidia of acts done out of India.—If any per- 
son, being within British India, abcts the commission, without British India, 
of any act which, if committed in British India, would under this Act, or 
under any section of that part of Chapter XVIII. of the Indian Ponal Code 
which relates to trade, property and ocher marke, be an offence, he may be 
tried for such abetment in any place in British India in which he may be 
found, and be punished thervfor with the punishment to which he would be 
Hable if he had himeeclf committed in that place the act which he abetted. 


Tre Sra Customs Act, 1672, Sects. 18 anp 19, as AMENDED 
BY THE INDIAN Mercaanpise Margs Act. 1889, 
any Act LX. or 1891. 


18. Probiditeons of importatcun of goods.—No goods specified in the follow- 
ing clauses shall dy oa oh whether by land or sea, into British Indias :— 


(a) an book peas infringement of any law in force in Britieh Indis 
on sahiest of copyright, when the proprietor of euch copyright, or his 
agent, has given to the Chief Custome-Authority a notice in writing that 
wach copyright eubsiete, and a statement of the date on which it will expire: 
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(5) counterfuit coin, or coin which purports to be Queen’s ooin of India 
or to be coin made under the Native Coinage Act, 1876, but which ie not of 
the established standard in weight or fineness : 

(e) any obscene bovk, pamphlet, paper, drawing, painting, reprosentation, 
figure or article : 

"(d) goods having applied thereto a counterfeit trade mark within the 
meaning of the Indian Penal Cade, or a false trule dosemption within the 
meaning of the Indian Merchandise Marks Act, Issy; 


(e) guods made or produced beyond the limita of the United Kingdom 
and British Jndis having apphed thereto any nawe or Crude mark being, or 
purporting to be, or beang a colourstle mutation of, the name or trade mark 
ef any person who is a manufacture, dealer or trader in the United King: 
dom or in Bnitrieh India unkss ~ 

(2) the naine or trade mark is. as toevery appheation thoreaf, acoom- 
punted by a datinit. mateadion of Che gouds having been made or 
produced ina place beyond the lanits ot the United Ringdom 
ard British India, and 

Gi) the country in which that place is situated in in that) indication 
indicated im detters as large and conspieucus as any letter in the 
name or trade marth, amd in the same lenin and character as 
the name or trade mark. 


(AY piece goods, such us are ordinarily sold by length or by the plooe 
which — 

i) have not conspicuously stamped in Eaglish numerals on rach plooe 
the length thereed an ain yeods, or an atandasd yande and 
@ fraction of such a yard, secording to the real longth of the 
pices, and 

(ii) have been manufactured heyond the limite of India, or 

(iii) having bern aanntactored within those bouts have been mana 
facture d beyond the lnate of Baieb Lidia im protien which, if 
they were an Hotish bndis, would be a factory aa detined in the 
Indian Factorma Act, Psed. 

1). Power to make orucre ia tea nye falcon of yuods. — The Governor-Gene- 
ral in Council may, fro tine te time, boy aeotota tiene tm tho: Gea etle of Ladia, 
prohibit or reatae: Che binging ot taking by aes ar by land youda of any 
apecifed dexeniption into ur out of British Indias ur any apecitiod part of 
British Inds. 

=r) 


19a. Hee ante, p. 075. 


Oapen or THe GovensMent oF bua CNULE THe InviIAN MEeRCuaNDIOn 
Makin Act, ISeP. 
Caleutts, the 1th November Wy l. 


1474.—In exercise of the power conferred by section 16 of the Indian 


Merchandise Marks Act, 1V. of Is"), and in supersenaon of all oxi 
orders on the subject, the Governor-General in Coulis pleased to ¢ 
that Criminal Courts in giving ¢ fet t, the providdops of the Act in reapect 


of trade descriptions of quantity, mesaure, or weight of the guuds specified 
hereunder, observe the following setructions :— 


OB PO 
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LewA trade description of length stamped on grey, while, or coloured cotton 
piece goods shall not be deemed to be false in a material respect unless— 


(a) where a single length is stamped, the description exceeds the actual 
length by more than— 
4 inehes in pieces stamped, as 10 yards long and under; Z 
5 ditto ditto a8 above 10 yards and up to 23 yards long; 


? ditto — ditto ditto 23 = ditto 36 —s ditto; 
9 ditto — ditto ditto 36 = ditte 47 ~— ditto; 
18 ditto — ditto ditto 47 yards long: 


Provided that the average length of the goods in question shall not be leas 
than the stamped length ; 


(6) where a maximum and a minimum length are stamped, the described 
maximum length is greater than the actual length by more than— 


9 inches in piece goods under Jo yards long; 
18 ditto = ditto 35 yards and up to 47 yarde long; 
36 ditto ditto above 47 yards long: 


Liha that no such piece shall measure kas than the minimum stamped 
ength. 


Il.—A trade description of width stamped on grey, white or coloured cotton 
piece-goods shall not be deemed to be false im a maternal respect unless the 
description exceeds the actual width by— 


half an inch in pieces stamped as 40 inches or less in width ; 
three-quarters of an inch im pieces stamped as over 40 inches or 
under 59 inches in width; 


one inch in preces stamped as 59 inches or more in width: 


Provided that the average width of the goods in question shall not be less than 
the stamped width. 


LL—A trade description of count or number, length or weight applied to 
grey or blearkcd cotton yarn shall not be deemed to be false in a material 
respect unless — 


(a) the desenbed count of number is greater or less than the actual count 
or number by more than 0 per ceat., provided that the average count 


of the whole of the yarn in question is pot greater or less than the 
desribed count ; or 


b) the average length of the whole number of hanks in a bundle is! 
°) than oh ane a " oe 


{e) in a bundle of yarn of any count under 5, described as being 10 Ibs. in 
weight, the number of knots of twenty havks cach is not half of, the 
number of knots of ten banks each is not the same as, and the number 
of knots of five hanks is not double, the desenbed coant or number of 
the yarn ; or 

(a) in a bundle of yarn any count under 50 described as being 5 Ibs, in 
weight, the namber of knuts of twenty hanks each in sot a quarter of 
the nibed count or sumber of the yarn ; or 
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(¢) m a bandle of yarn of any count from 50 upwards, the number of knots 
of twenty hanks cach 1s not half, or the number of knots of forty banka 
each 16 uot « quarter when the described weight 18 10 lbs, and js not a 
quarter or an eighth, as the case may be, when the described weight is 
5 lbs. of the count or number of the sarn; or 

(f) im the case of bleached yarn tho described weight execeds the actual 
weight by more than— 

7} percent in counts from 1 to 8; 

5s ditto —s ditéu’s from) above 8 to 18; 
4 ditte = ditto ditto 18 to 30; 
2) ditto dita ditto $0 to 80, 

IV.—A trade desenption of count or number appled to a bandle of @ 
cotton yorn aball be accepted av tucdheating longth only, the hank being taken 
to measure 840 sards, and at nhidl be deemed to be false om a maternal 
respect if the average length of the hank ina bundle ts leas thaa @1Y yards, 

Vi—A trade deseription of length apphed to thread of any kind ( of cotton, 
wool, fax, or silk shall got Se deemed to be tatae ana materusl reapect 
unless at exceeds the actual length by more than TE per cent. 

VI ~The dimensions of goods on wheh ther length or width is stamped 
shall be determined by measurcineut in umperal yarda of 36 inches, 


thigned C.J Livan, 
Secrefars ta the Government of India. 


ACT No IX OF 18%, 


~_ « 


Passer ay Tue Gove RNoR GPNFRAL oy Innta tx Counarn 
{ Recescv el the aawnt ft the Gore nor Genegal on the Fth Varek, 1895.) 


sdemey Migr trates aud Dyaterct Mematrates certam 
provers and cute sis sun celate ad Ihe aurremicr of fugitere eriminale, 
Waensas by the Extradition Act 1700 ot ts, among other things, 

enacted that the aad Act, when ayy hed by Order in ( ‘suneil, shall, anless 

it w otherwiec Hae by such order, extend to every British possession, 


but with the fullowing among other modificstsons, namely — 

No warrant of a Secretary of State shall be required, and all powers, 
weted in or acta authored of requir ty be done nnder the 
said Act by the Puiu Magietrute and the Necritary of State, or 
either of them, wm relation to the surrender of fugitive criminal, 

possession alone 


may be done by the Governor of the British 


Aw Act te cmfrr on Py 


780 FXTRADITION (INDIA). 


And whereas by the said Act it is also enacted that, if by any law or 
ordinance made before or after the passing of the said Act by the 
Legislature of any British possession provision is made for cartying into 
effect within such possession the surrender of a ate criminals who are 
in or are suspected of being in such possession, Her Majesty may, by the 
Order in Council applying the said Act in the case of any foreign State, 
or by any subsequent order, cither— 


suspend the operation within any such British possession of the said 
Act or any part thereof, so far as it relates to such foreign 
State, and so long as such luw or ordinance continues in force 
there, and no Jonver, 

or direct that such law or ordinance, or any part thereof, shall have 
effect in such British possession, with or without modifications 
and alterations, as if it were part of the said Act; 

And whereas the said Extradition Act, 1570, was amended by the 
Extradition Act, 1873, which enacted that that Act was to be construed ag 
one with the said Act of 1°70, and that the said two Acts might be cited 
together as the Extradition Acts, 1870 and 1475, 


And whereas it is expedient to provide for the more convenient 
administration in British India of the sud Extradition Acts, 1&70 and 
1973, by conferring on Presidency Magistrates and District Magiatrates 
the like powers and authorities ino relation to the surrender of fugitive 
criminale ax are by the said Acty vested in Police Magistrates and Justices 
of the Peace in the United Kingdotn , 


It ia hereby enacted as follows .— 


LY Lathe and cmemence teat - This Act may be culled the Bxtradi- 
tion (india Aet T&V5, und 


120 It shall eome onto foree on such date as the Governor General in 


Counel may, by notification an the Gazette of Indio, appoint in this 
behalf 


Provided that no such date shall be appointed until after Her Majesty 
has been pleased by Order in Coane to direct that thaw Act shall have 
effect in British Indias as fit were part of the Extradition Act, 1870, and 
auch Order has been published mi the frazete of Jad a i 


2 Paver of Polwe Mageatiotes and Maittren of Thrace under Impersal 


Acts conferred un Proadency and Distrwt Ve patrates.——Al powere vested 
in, and acts authorized or required to be done by, a Police Magistrate or 
any Justice of the Peace in relation to the surrender of fugitive criminals 
in the Unned Kingdom under the Extiaditum Acts, 1470 and 1873. are 
heruby vested in, and may in Brituh Indu be exercised and done by 
any Presidency Mayixtrate or District Magistrate in relation to the 
surrender of fugitive criminals under the said Acts, 


INDEX. 


ABANDONING CHILD— 


e. Exposure of cbildren, 3". 
Abduction— 

definition, 44". 

evidences, 42. 

how tnable, 441 

general principled a» lad down 
by Bramwell, B, 46 

not excused by betrothal, &e., 
a4, 

intent must be specified in war. 
runt and chine, bbe. 

must be aecompamed by force 
or dervit, 440 

tr. Kidnappin, 

Abetment-- 

definition, 114 

by aiding, 11M, 12-. 

by poheemun heepany out of 
way purposely knowing that 
an offence is hkely te be cam. 
matted, Dod. 

hy publie servant, of offences 
under Penal (sade, Sorte Jn, 
iu, punishment for, Ist 

by sorcery, 120 

by CONG y. 11h, 12). 

by runtiggation, TIF, bite. 

hy matigatien through letter 
ant by jorrt, 121 

concealinent of deaign tiny be 
evidence of, ry) 

decisour, de on, WT, dae, 130, 
15%. 

forma of charges, leh, 13, 158 

how trable, lo. 

Thdian Merchandize Marks Act, 
under, 7. 

liability of abeteor for feat 
different frum that intend: , 
12, 

when the art done is diffi rent 
frum the act abetted, 127 

of giving {alae evidence, 244. 

of uffence commutted oul of 
British India, 124 

of offences under local or special 
law, 124. 


Abetment— 
of offencea under Poat Offos 
Act, 711. 
cf Seale iu human beings, 
“Be 
of waging war, 188, 
ve. Waging war, de, 
punishment for, cumulative in 
certain cases, [28 
inenae of offence by the pablie, 
oranore than ten porsuns, 138, 
in case of offenes pumabablo 
with death or Ganapertation 
for life, Pal 
mca oof otfence punishable 
with angprisctiment, M2, 
wher cflene commtantted, ie ' 
when the permon abetted aad 
the abettor have different ine 
tentina, Ae, E27 
subsp nt knowledge of offende 
doow not ammnnt to, 125. 
re Adwtt ot 
Abetn ent of sutcide-- 
diatinguivhed from homicide by 
eonme nt, $00, 
chatge, $40 
evpebs treet, FMD 
Haw tiaadeler, SMD, 
punredimne nt, Suu. 
Ali tiny 
e Marbouring and abetti 
Tey yee ie 
Abetting assault by soldier, &6 
Ieow treble, Log 
winialime nt, bod, 
Abotiing Gesortt no 
how triable, M4, 
puntwhment, AS 
Abe gin india coming out of 
inctia- 
ty be punished an abetting the 
name offence when committed 
in Smiia oH) 
Abetting insubordination ~ 
punishment, $3, 
Abetting mute y- 
how triable, 154, 
punishment, 152, 
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Abettor— 
definition, 114. 
in Penal Code, includes prin- 


cipal in the second degree 
and accessory before the fact 
in English law, 114 
may he convicted without con- 
viction of principal, 125. 
rson who would be, if absent, 
deemed to commit the actual 
offence if present, 129, 
eo. Abetment. 
Abortion— 
e. Causing miscarriage, 402. 
Absconding to avoid service of 
summons, &0.— 
evidence, 196. 
how triable, 196. 
punishment, 104. 
Absence of husband or wife - 
effect on charge of bigainy, 699, 
651. 
Accessories— 
before the fact, 117. 
after the fact, 118, 276. 
Accldent— 
act done by, isnot offence, when, 


casen ee de. to acta done 
ai. 
happening of, evidence of negli- 
gence, When, 73. 
not nocessurily evidence — of 
noghyence, 72 
section relating to (8G), requires 
determination of two aets of 
questions, 71. 
Accounts— 
settioment of, a valuable secu- 
rity, 3%. 
falsification of, 598 
vy. Faleitication of accounts 
Accusatlon— 
extortion by threat of, &c., 483. 
to persun in authority, not de- 
familie: (ies, 
Actt— | 
causing wii harm, net an 
offence, 103. 
eriminal, division of, 38 
done by person belicving himself 
bound by law, 61. 
done under orders, 63 
ing life, 424. 
" includes 36. 


INDEX, 


Act— 

joint, 36. 

of judye, 61. 

likely to do harm, 74. 

not punishable by local law, 19. 

persuns committing the same 
may be guilty of different 
offences, 38. 

pursuant to order of court of 
justice, 61. 

Act done to induce person to be- 
heve that he will be an object 
of divine displeasure— 

charge, 697, 
how triable, 697, 
punishment, 696. 
Ac‘s, omissions— 
in Penal Code, meaning of the 
words, J6. 
the causing of an effect y 
by one and partly by the other 
iwthe same offence, 36. 
Act of Stute— 
what 18, 6) 
Acts— 
appendix of, 719. 
Which are offences independently 
of harm, 99. 
certain, not to be affected by 
Penal Code, 7. 
offence committed by a series of, 


Ji 
Acts endangering life— 
offences relating to, 421. 
evidence, $22 
pelea hurt caused by, 422. 
Low triable, 422, 
hurt caused by, 421 
unishbment, 421, 422. 
Administering drugs with intent— 
charge, 41. 
esidence, $14, 
how triable, 416. 
uniahment, f19. 
A ier of oe 
‘rein employed in, may not 
Prd 198, ” . 
Administrator— 
omitting t. exbibit inventory or 
acconnt, 204 
Administretor-Gereral— 
forbidden to trade, 192. 
Admiralty jurisd'ct on— 


charge under, 18, 22. 
limite of, 19. » 


Admiralty jurisdiction — 
of High Courta, 11 
of Mofuss:] Courts, 20 
edure under, 14 
substantive law under, 17, 18 
Admiralty Offences Act, 18 
Adulteration — 
offences relating to, do@ 
Adulteration of drugs— 
how triable, 338, 
unishment, 337 
Adulteration of food— 
how triable, 43s 
unishment, 337 
Adultery— ° 
definitiuon, 653 
charge, 653 
evidence, Hirt 
how tnahble, 653 
unishment, 053 
irth, maintenauce, and we know - 
ledgment of child, are 
evidence, 655 
birth ofchild without husband « 
aceoss, Ac, suffiient, 85 
British Indha, conunaitted out of, 
5 
4 
CODDUN ANCE Ih PURE comeent, 
but net merc indifke rence, Ac, 
Bou 
connection need not by proved 
ne strictly an in tape, Cab 
Consent If positiee pe riupwmn, 
60) 


) 
continuance of, fresh off nce, 
HH" 
evidence muat be auch aa would 
satinfy the seuss dl ddanc re ta on 
of arrakonabl saan, Ae tn 
facta must Ie takin caller tively, 
655 
instances of connivance, 057 
longest gestation ten, shorts wt 
mx, lunar montha, 0.6 
sited marmage, 6h 
o rtunity, to coma, 
a aerai. Ais b 
oppurtunity, with attachment 
and cruninal intenwen, sufb 
cient, $35 
ution for, by whom to be 
instituted, (54, 658 
vist of marized woman ta mangle 
arr notalone sufficient prov, 


Soot 
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Adultery— ’ 
with other circumatances, guffi- 
cient, 656 
woman going to a brothel is 
conclumve proof, 656 
women may prove tho intere 
courae, 604 


oe , bs ewan 
mivilege of, wit to 
Wwol Ms uttered, 686 
Affirmation — 
solemn, meluded in oath, 40 
¢ Palace atatement on vath, 208, 
Affray ~ 
definition, 179 
evidence, 180 
how trabk, 180 
punishment, 179 
Aye — 
hints af, with reapect ta capes 
ee of committing offunee, 
3] 


Agont 
comminal breach of trust by, 
wnanhinent, 2 3 
Hiabelity of, for rit, &e., 178 
Angravated wrongful confine. 
ree { 
offencem re hating toe $27. 
how triable, o4 
Aiding - 
alntment by, 114, 118, 122 
Alleglance -—~ 
pot shuakern off by acquiring 
fornign doimicale, O63, 
Alliad Staun - 
Off neon cotinattod by British 
wibyreta an, $ 
r Foreagn allied States. 
Alters cons 


di ery uf, 313 9, Dalivery of, 
4 


pasony. J13 », Pasang, £0 
er vas of, SlU ev Pusscasion 
of, dc 
Altorud Queen « cone 
pasaing, old oe Passing, &e. 
aires af, 10 ¢ Powession 
wf, ‘ 
Altering aps earance of coin, and 
Qu@en's ¢ Git 
charge, S04 
evedenss, Ard 
how tnable, 9 
punshment, 308. 
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Altering weigh’, &c, of coln, and 
Queen's coin— 
charge, 308. 
evidence, 308. 
how triable, 38. 
punishment, 3/7. 
Alternative charge — 
in cases of false evidence, 245, 
246. 
Alyasantaram law— 
cohabitation under, not mar- 
Triage, 643. 
Americans — 
not to be transported, 4.. 
Animal— 
duty in keeping, 8500. 


in Penal Code, denotes living 
creature other than Inonan 
being, 40. 


mischief by killing, 540, St7. 
v, Negligence With respect to 
animal. 
Annoyance through intoxication — 
v. Misconduct in pubhe by 
drunken person, O°. 
Anonymous communication— 
y. Criminal intimidation by an 
avonyinous, de O82. 
Any pergon— 
meaning of, 280. 
Apos'acy, offect on marrlaga of ~— 
Christian, 647, 649, 050, 
Hindu, 549. 
Mahomedan, 6.00, 
Applying false .rade description— 
evidence, 618 
how triable, ln. 
punishment, 618. 
Apprehend— 
Oniidsion to, USS, ¢, Omission ty 
apprehend. 
Apprehension— 
resistance to, 289, 21, *. Reaat- 
ance to apprehension, 
Arbitrator — 
w pablio servant, 27. 
Arms— 
offence of collecting, 142, ¢. Col- 
lecting arma, &v. 


Arm 
ofkceces relating to, 152. 
Articles of War— 
exemption uf persons subject to, 
from operation of certain 
veotions, 154, 


ee RT — ot ntasts tetinaee eee I 


a! 


awe ~ 
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Artificers— 
breach of contract by, 628, 631. 
meaning of word, 629, 632. 

Artist's name on picture— 
forgery of, 577. 

Asiatic power— — 
waying war against, 139. 

Asseult— 
definition, 431, 433. 
evidence, 433. 
how triable, 432. 
mere words do not amount to, 

$31, 4:54. 
r. Criminal force and assault; 
Aspault on provocation, &c. 

Assault by soldter— 

r. aa assault by soldier 
f2. 

Assault in attampting to confine 
evidence, 409 
how triable, 489. 
punishment, 438, 

Assault in attemping to steal— 
charge, $50), 
evidence, 450 
how triable, 432. 
punishment, 433. 

Assault in execution of duty— 
charge, 435. 
evidence, 16, 
how triable, 435, 
punishment, 4305. 

Assault on provocation— 
puuwhment, 432. 

Assault with intent to dishanour— 
charge, 437. 
evidence, 407. 
how trishle, £37. 
punishinent, &$7. 

Assault with intent to outrage,~- 
change, 437 
evidence, 437. 
how tnable, 437. 
punishment, $36. 

ee Governor-General, 

c— 
charge, 145. 
evidence, 145 
how triable, 144. 
punishment, 144. 
Assautting public servant supe 
presaing riot, 172 

Assembling to commit dacony— 

punishment, 493. 


INDEX. 78% 
—— = for unlawful gl ig to commit offences— 
assembly— wo i jenta, intent to coms 
punishment, 17 mit offence and act done to. 
Assembly of five— wards commission, 703. 
if an unlawful assembly under what punishablo under Sect. 
Sect. 141, person joming is 511, 701. 
unishable under Sect. 145; Attorney— 


71. 
joining, 171. 
a eidenon: 172. 
how triable, 172. 
v. Disturbing 
assembly, 357. 


Assessor— 
a public servant, 27. 
personation of, 297 ¢. Pereona- 
tion of juror or assessor. 


Association— 
in Penal Code, 
“person,” 25. 
defamation of, 664, 676. 
Atmosphere— 
offence of vitiating, 341, c. 
Vitiating atmosphere 
Attempt to cheat ~ 
whon complete, 529 
Attempt to commit 
homiclde— 
evidence, 395 
how triable, 305 
punishinent, 396. 
Attempt to commit robbery— 
unishment, 469. 
Attempt to commit robbery, ac., 
armed— 
punishment, 492. 
Attemptto commit suicide— 
evidence, 400, 
how triable, 399 
ishment, 899. 
empt to murder— 
charge, 395. 
evidence, 395. 
how triable, 395. 
t, 303. 
empts to commit offences — 
evidence, 01, 
how triable, 700. 
ee 
a on re lrgperb tahoe 704. 
panis with whi , 
when offence so punishable, 
707. 
wre 


religious 


included in 


culpable 


em eee 


power of, a document, 34. 
Authority— 
contempt of, 194, ©. Contempt 
of lawful authority. 


BANKER— 
broach of trust by, 503, ». Crimi. 
nal breach of traat by, do. 
Banker's pass-book-— 
ia a reoeipt, 688, 
Battery— 
Galvanic, may be instrument 
for counterteitang coin, 34, 
Bazar rates 
ceeeneg by publishing wrong, 


Believe, reason to— 
dened, 33 

Belonging to a gang of dacolts-— 
paneer, 492. 

Belonging to a gens of thieves— 
punishment, 492 

acts ? ; 
uct dunc for, oF @ person 

93, 100, LU. site 

pecuniary, isnot benefit within 


the moaniag of Ponal Cody, 
si Secta, 88, GY, 92, 96, 101, 


Negal, punuhment for, 215, 
Bidding for property-— 
llega] by Jeon avrvant, panish- 
, ment, 191 
Big 


amy— 
abotment of, 123, 
evidence for tion, 640. 
_ for datence, 651. 
how triable, 640 
punishment, 639, 
vt , effect of, on charge of 
cannot be 
marriage 
defence of bbacnce, &., not 
available enless seoond wife 
_&o., info 639, ne 
Hinds man comznit, under 
Penal Sect. 405; 646, 


Bigamy— 
| of acquittal on 
legal sibeclier ariting fro 
arising from 
change of religion, 647. 
Mahommedan man_ cannot 
commit (guere, punishable if 
he marry a fifth wife ?), 645. 
may be proved aa prior 
marriage voidable, 642. 
ndfrd, how far bigamous, 646. 
prisoner's admission of prior 
marriage is evidence, 6 
second wife competent witness 
of second marriage, 644 
ander Penal Code, when second 
marriage must have been con- 
tracted in India, 644 
valid marriage, must be proved, 
though not necessarily in 
game country, 640. 
e. Marrying again during, &c. 
Bull of exchange— 
endorsement on, is a ‘docu- 
ment” within the meaning of 
the Penal Code, 34. 
ia a “ valuable accurity”” within 
the meaning of the Penal 
Code, 35. 
r+ ef Rights, 161. 
concealment of, 408, ». Conceal- 
ment of birth. 


<= 
ns, in Penal Code, in- 
cluded in “ perauon,"’ 25. 
privato defonce of, 103, r. 
Private defence. 
Books, obscenc— 
Bale of obscene books, 352. 
Boxing— 
v. Contests and games, 91, 434. 
Breach of contract of service 
during journey— 
evidence, 624. 
how triable, 624. 
punishment, 623. 
— or delivery neces- 
wary, ° 
coutract must be pile 624. 
person contracting and porson 
ence 7 himgiaatd need not 
eame, 625. 
= cironmatanees Will axcuse, 
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Breach of contract to attend on 

helpless persons— 
evidence, 627. 
how triable, 627. 
punishment, 627. 

Breach of contract to serve at 

distant place— 

evidence, 628. 

how triable, 628. 

punishment, 628. 

meaning of word “expense” in 
Sect. 492 of Penal Code, 630. 

Breach of trust— 

?. Criminal breach of trust, 501. 

Breaches of Contract Act, 1859— 

oe of, 631, 635, 636. 
ecisions under, 632. 
limitation docs not apply, 632. 

Breaking open closed receptacie 

containing property — 
punishment, 568. 

Breaking open closed receptacle 
by person entrusted with cus. 
tody— 

punishment, 568. 
Bribery— 
of public servant, 181, 
oe. Gratification, 
British india— 
in Penal Code, what territories 
denoted by, 25. 
kidnapping from, 430, v. Kid- 
napping from, &c. 
British possessions— 
how detined in “ Merchant Ship- 
ping Act, 1804,” 13. 
British seamen— 
offences by, at foreign porte, 19- 
British subject— 
in Native States, criminal law 
to extend to, 4, 5. 
Buffalo— 
mischief by killing, &c., 560. 

i ; 
egligence in pulling down, 
pautekaiants 348. 

Bull— . 

mischief by killing, &c., 540. 


gt 
exhibition of false, 343. 
; by injury to, 541. 
urgiary— 
te to, used to illus- 
trate “ House-trespass,” 567. 


Burial places— 957 
trespassing on, 357. 
®. sae on burial places, 
C. 
Burkandauzes— 
theft b 7, held to be theft in a 


dwelling house, 477. 
Buying, &c., any person as a 
lave— 


sla 
punishment, 448. 
Buying minor for purposes of 
prostitution — 
evidence, 451, 
how triable, 449. 
punishment, 448. 
CALF— 
whether included in “ bull, cow, 
or of,” 547. 
Cameil— 
mischief by killing, &c., 540. 
Capital offence — 
house-trespass, to commnt, 660 
r. House-trespass to, &c. 
Carrier— 
criminal breach of trust by, 
punishment, 503, 
Carter— 
employed by Government, not 
a public servant, 24, 
Castration— 
an offence, 4. 
Caste— 
inducmyg man to marry woman 
of lower, or the hike, 533, 
¢ Cheating by personation. 
Cattle— 
mischief by killing, 540. 
causing mischief by trespans of, 


546. 
Causing death— 
of pregnant woman, 402 
of unborn child, Hi. 
¢. Killing while doing some 
other act. 
Causing death by attempe to 
cause miscarriage— 
punishment, 402. 
Causing evidence to disappear, 


change, 255 

evidence, 255. 

how triable, 255. 

punishment, 254. 

must have relation to an actual 
ofence, 257. 


eee natin erent to eee 


| 
| 


ar ot tart in coramitiing rebs 


junishaieal, 489. 
Causing miscarriage— 
charge, 408. 
evidence, 404. 
how triable, 403. 
punishment, 403. 
Causing miscarriage without 
woman's consent 
punishment, 408. 
Caution— : mn 
to one person inst another, 
é6g, ks. ls 
Censure by person in authority 
not defamation, 667, 688 
Census officer - 
reftenig to perform duties of, 


Certificate— 
muung or siyzning false, 280. 
v lasmng, & 
a: 2 fulec, an true, 280. 
. Using false as true, do. 
Cheat —~ 
attempt to, when complete, 599 
Cheating - 
definition, 821. 
charge, 525. 
evidence, 520. 
how trable, 524 
alate O2t. 
Suglih law differs from Penal 
Code, how, 626 
apphcation of Sects. 417 and 
419, 5392. 
false representation aa to guality 
does not amount to oat ‘ 
committed notwith- 
atanding preacctitor had 
means of knowledge, 629. 
may be committed, though pro- 
secutor would have cheated if 
he could, 
mere exaggeration doves not 
amount to, 527, 628 
not committed by entering exht. 
bition withuut tickat, §d8, 


not committed by tre On 
railway in bigher sear foe 


may be 


for, 083. 
not committed if proscuter 
knew faleebood of pretence, 


¢ 
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Cheating and rehonesty inducing 
caning Ms property— 


evidence, 625. 
how triable, 524. 
punishment, 524, 
Cheating by person bound to pro- 
tect Interest of party cheated— 
evidence, 
how triable, 524. 
anishment, 524. 
Cheating by personation— 
definition, 523. 


how triable, 524. 

punishment, 524. 

may be committed by inducing 
msn to marry woman of lower 
caste, or the like, 535 

not committed by falscly de- 
posing in name of another, 


not eocidaitiad by peraonatin 
as in registering deed, 


committed by appearing at cxami- 

nation in name of another, 530. 
Cheque— 

is a “document” within the 

meaning of the Penal Oodc, 34. 
Child— 

between seven and twelve can 
commit offence, when, 79. 

decisions rolating to capability 
of committing offence, 79 

exposing, 405 ». Exposure of 
Shildren under twelve. 

fostad, when is, #9. 

quick with, meaning of, 405. 

surgical operation ar is not 
an offence, when, 93 

under fourteen (in in, England ) 
cannot commit 

{In India) can be seaacieied of 
rape, when ; 454. 

under seven eel age cannot 
commit o 

under twelve ‘amaot give valid 


any 
| 


INDEX. 


Ciroulating false report with in- 
tent to caus® mutiny, &c.— 
charge, 695. 
evidence, 696. 
how triable, 694. 
punishment, 694, 
Civil action— 


nuisances under Penal Code 
may be made sa nice of, with- 
out prosecution, 
in respectof felonies and offences, 
when maintainable, 281. 
Claim— 


meaning of in section 463, 587. 
oe falac, 264, v. Dishonestly 
making falee claim. 
to be tried by High Oourt, 22. 
Claim to property— 
o. Fraudulent alain: 264, 
Clerk— 
Criminal] breach of trust by, &c., 
punishment, 503. 
property in possession of, 33. 
v. Possession. 
theft by, 477, ». Theft by a 
scrvant. 
Cohabitation in consequence of 
belief of lawful marriage— 
charge, 637 
evidence, 638, 
how triable, 637, 
punishment, 637, 


Coin - 
altering appearance of, 908. », 
Altering appearance, ke. 
altering composition of, 307, 
v Altering weight, &c. 


altering weight, &c, of, 302, 
vA ari, hae dae &e. 
counterfeit, : r. Countetfelt 
coin 
sap ondiiygs Pox bart 
abetment v. Abetting 
in India coining out of India. 
definition, 299 


does not include cowrics, UWi- 
re tas copper, or medals, 


of Bal iy Patan 306. 


ae S Garcavious: 
v. Altered coin, Coun 
coin, Queen's coin, &c. 


INDEX. 


Coining instrument— 
taking from mint, 306. v. Taking 
coining instrument, &c. 
Coining tools— 
making, &c., 302. v. Making, 
&., coining tools. 
Collecting arms, &¢.— 
charge, 143. 
evidence, 143. 
how triable, 148. 
punishment, 142. 
Collection of persons— 
defamation of, 664, 676. 
Collector— 


may be a judge, 26. 
Colonial Courts Jurisdiction Act, 
Commissioner— 

Municipal, is public servant 


within the Code, 29. 
Commitment- 
illegal, 283, v. Illygal commit- 
ment for trial. 
Committing an affray 
v. Affray, 170 
Committing depredation— 
charge, 147 
evidence, 147. 
how triable, 147 
punishment, 147. 
Common object— 
offence committed in prosecu- 
tion of, 163 vr. Offence commit- 
ted in, &e. 
Communication - 
made fora person's benctit: ws 
not au offence, when, 101. 
Community— 
any, in Penal Code, included in 
** Public,” 26. 
Commutation of sentence— 
of death ur transportation, 43. 
Company— 
in Penal Cude, 
“a person,” 25, 
defamation oil 664, 676. 
Compuls tabour— 
®. Unis ul compulsory labour, 
448 


Concealing a eee person— 
: t, 44). 
Conosaling design to commit 
offence— 
ar evidence of abetment, 


included in 


eR ERR 


a 


Concealing design to commit , 
offence— 
must tend or be intended to 
bring about or facilitate the 
offence, 136. 
punishment of, in case of of- 
fence, punishable with death 
or transportation for life, 194, 
in case of offence punishable 
with imprisonment, 1i6. 
in case of public servant, 198, 
eo design to wage war 
charge, 143. 
evidence, 145. 
how triable, 143. 
punishment, 143. 
Concealing offender, 272, &c. 
Concealing stolen property 
evidenor, 52]. 
punishment, 510, 
Concealment of birth— 
charge, 408, 
evidence, 408 
how triable, 408. 
pumshment, 408, 
Concealment. - 
of offenoes, 277 0. Gratification 
for, &o. 
of offences under Post Offco 
Act, 71). 
Conduct 
of publ sorvant, oniticiam of, 
fit’§, 678. 


of person in eee matter, Orie 
tacisin of, 88, O78. 
Confinement — 
sulitary, &5 ¢. Bolitaray cone 
finement, 
rt. lmprucnment, Wrongfal 
confinemedt, Wrongful ree 
atraint, &, 
Conflagration ~ 
arrest of, 74, 76 


Consont-- 


art done by, is not an offence, 
when, &, 92, 92 

difference butweon English and 
Indian law aa ty rape, 90. 

does not excuse act which is in 
iteclf an offence, 09 

eben hf $66,383. 

not valid when given by child 

wae twelve, 9B, ‘a 
intoxicated person, 

under fear, 97. 


790 leper, 
get ah : goog Counsel— ar 
misconception, r ° Vi re) Wi re 
Go t ot a ssi uttered, 686, 687. 
res t by, oe » 118, 121. Counterfeit— 
wage war, : ° : 
to deprive Queen of sovereignty, in she ae meaning of the 
= Counterfeit coin— 


to overawe Government, 138. 
i t, 188 


chapters on “General Excep- 
tions,’ “Abetment,” and 
“ Attempts to commit Often- 
ces” are applicable to, 142. 
pee of lawful authority, 194, 
c. 
Contests and games—~ 
injuries inflicted in, no offence, 
when, 91, 434. 
Continuanoe of nuisance— 
evidence, 352. 
how triable, 352. 
punishment, 352. 
Contract— 
breach of, &c 623, 627, 628 0. 
Breaches of contract, &c. 
Contract of Service— 
v. Breach of contract, &c., 623. 
Conversion - 
meaning of, 499. 
Conveying coining tool out of 
mint— 
r. Taking coining tool, &., 306 
Conveying in unsafe vessel, &o. 
pa ent, 345. 
sila - 
escape al, pl 
v. escape frum custody 
for life, murder by, 306 
Copper— 
Unetamped, is not coin, 299 
Copy of lease— 
not a “valuable security” 
within the meaning of the 
Penal Code, 3% 
Coroner— 
not liable for defamation in 
reapeot of summing up, 683 
ming indignity to, $57 
in , 
Corrupting wane 
punish ment, 34. 


member of, offence of assaulting, 
"144 v. Assaulting Governor. 


General, ke. 
eo. Member of Oouncil. 


enemas tinae ee ee 
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ee eee 


importation of, 305 0. Importa- 
tion, &c. 
passing, 312 v. Passing, &e. 
poseenion of, 309. v. Possession 
of, 
Counterfeit Government stamp—~ 
sule of, having possession of, 
&c., $21, 0. Sale of counterfeit, 
c&e.; Having possession of 
counterfeit, &c. 
Counterfeit Queen's coin— 
importation, &c., of, 305. ». Im. 
portation, &c. 
passing, 312 o. Passing, &c. 
possession of, 310 +. Possession 
of, &e. 
Counterfeit trade or property 
mark— 
selling yooda with, 610 e. Sell- 
ing goods with, &c 
Counterfeiting coin, and Queen's 
coin— 
charge, 390. 
evidence, 300 
how triable, 3%). 
punishment, 200, 300. 
muat be imitation of coin in 
circulation, 30}. 
uttering or attempt to utter not 
necessary, 3U2. 
Counterfeiting device for authen- 
tication— 
evidence, 5Y7. 
how triable, 606 
punishment, 596. 
Counterfelting Government 
stamp— 
includes causing one stamp to 
appear like another, 320. 
punishment, 320, 
Counterfeking property mark 
used by public servant— 
evidence, 608. 
how triable, 608. 
Govarstine wade property 
iting tr or 
mark . 


evidence. 608. 


cutee iting trade or property 
mark— 
how triable, 608. 
punishment, 607. 
County Court Judge— 
not liable for defamation for 
_  vemarks made in trying case, 
Court-martial— 
ial before, is “judicial pro- 
ceeding,"* 228, 
Court of justice— 
ar oo pursuant to order of, 


acts of, may be of a judicial 
nature even when not sedenle 
curid, 70. 

expression of opinion on merita 
of case decided in, 666. 

in Penal Code, may denote ao 
judge, or body of judges, 
oe to circumstances, 

investigation preliminary to pro- 
paedin before, it shan ef a 
judicial proceeding, 228. 

investigation directed by, a 
stage of a judicial proceeding, 

J. 


ad of, arresting person, 6], 

9. 

preliminary engwury in, _ in 
respect to defamation, 66, 
681 


publication of proceedings of, 


Covenanted servant— 
& public servant, 27. 
ow— 
mischief by killing, &c., 540. 
Cowries— 
are not coins, 219. 
Crimes and offences— 
megning of, 16. 
Criminal breach of contract of 
eervice— 
remarks of Indian Law Cuom- 
missioners aa to, 622. 
Criminal breach of trust— 
car Fr S01. 
evidence, 504 


| 
| 
| 
| 


! 


er ne 


Criminal breach of trust 
conversion under claim of right 
sre be reason for acqui 


may be committed by a partuer 
in respect of partnership pro- 
perty, 508. 

may be wap ji by pledgoo 
in respect of property pled 
be hie ene Property P ged 

separate offence committed in 
i do of vach separate item, 

) 

¢ Criminal breach of trust by 
clerk, &o. 

Criminal breach of trust by car. 
rer, &a— 

punishment, 503. 

Criminal breach of trust by clerk 
or servant— 

punishment, £08. 

Criminal breach of trust by public 
servant, or by banker, mer. 
chant, or agont— 

uuniahment, b0U 
Criminal force 
definition, 420 
person acquitted of, cannot be 
tried for causing hurt, 435 
Criminal force and assault 
offences relating to, 428. 
evidence, bY, 
how triable, $32. 
punishment, $82, 
Criminal intimidation 
defimition, 691. 
charge, 692. 
evidence, 692. 
how triable, 692, 
punishment, 60] 
if, anonymous, 692. 
inay be comimutted by throat to 
injure reputation of deceased 
vernon, O91. 
offence may be committed 
ayainst several persons at 
ati Ca’, 643 
Criminal information— 


whee ingucd oyainet magistrates, 


Criminal misappropriation 
definition, 49%. 
charge, 409. 
evidence, 439. 
how triable, 496. 
punishment, 406, 498. 
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Criminal misappro ON— Culpable homicide— 
distinguished abe criminal intention, or the like, a neces- 
breach of trust, 500. sary ingredient, 361. 
distinguished from theft, 500. is murder, when, 362, 373. 
Criminal trespass— is not murder, when, 363. 
finition, may be by child under twelve, 
evidence, 552, 559 when, 393. 
how triable, 559. may be by negligence, &c., in 
punishment, 559. case of sickness, 369, $72. 


who can prosecute for, 554. 

member of joint Hindu family 
cannot commit, by entering 
family dwelling place, 553, 

offences relating to, &c., 549. 

difficulty as to meaning of word 
“ annoyance, ” 555. 

must be in Pi ge of corporeal 
property, 552. 

not committed by cultivating 
public footpath, 555. 

not committed by entering exhi- 
bition without ticket, 557. 

not committed by infringing 
right of fishery, 556. 

committed by ploughing up 
burial ground, 555. 

Property must be in posacasion, 


prosecutor need not make ont 

title to land, &c., trespassed 
upon, 553. 

convicted may be bound 

over to keep the peace, when, 


$59. 
Criminal Tribes Act, 201, 207, 
Culpable homicide— 
teration of law as to hasten- 
ing death, 369. 
alteration of law as to unborn 
child, 369. 
attempt to vommit, 394 r. 
Attempt to commit, &c. 
by consont, 366, 383. 
by omission, what muat be the 
nature Of such omiasion, 370. 
cannot be by child under seven, 


murder may be reduced to, by 
grave provocation, 363. 
must be by Ppt of sound 
memory and discretion, 373. 
not amounting to murder, pun- 
ishment for, 366. 
evidence, 389. 
the person killed need not be 
the person intended, 366. 
while doing some other act, 
361, 372. 
Culpable negligence— 
what amounts to, 342. 
Culpable rashness— 
what amvunta to, 342. 
Customs Act, 1878— 
sect. 18 —776, 777. 
19 —777. 
19A.—?773. 
Cyprus— 
offence committed in, 5. 
DACOITS— 
Belonging to a gang of, punish- 
ment, 492. 
Dacoity— 
definition, 491. 
charge, 493. 
evidence, 493, 
how triable, 498. 
punishment, 491. 
preparing to commit, 492, ». 
preparing to commit dacoity. 
receiving property acquired 
by 510, v. iving property, 


t. bony ae falter gg Rob- 
or dacoity, &c. 
Dacoity with murders 
punishment, 492. 
Dam 


ago— 
counterfeiting trade-mark with 
intent to cause, 607, ». Coun. 
terfeiting, &e. 
Dancing girt— 


TuDEX, Vy 4 


Dancing girl— 


for of prostitution, 
offense, 452. = 
da, disposal of minor 


in & page 

ge as, an offence under Sect, 
2 of Penal Code, 452. 

Deaf and dumb—~ 

treated as being of unsound 
mind, 87. 

Death 

caused by attempt to var? wad 
carriage, punishment, 

caused in house-breaking, joint 
liability for, 566. 

Government may commute sen- 
tence of, 43. 

in Penal Code (generally » do- 
notes the death of a human 
being, 40. 

mischief after preparation for, 
543, v. Mischief after, &c. 

one of the punishments under 
the Penal Code, 42. 

right of private defence ma 
ig to causing, when, 1U3, 

06 


sentence of, may lead to for- 
feiture of property, 47 
how to be pronounced, 42. 
through rashneas or negligence. 
evidence, 391. 
how triable, 367. 
punishment, 367. 
pregnant woman or wnhorn 
ild, 403, v. cansing death. 
Deceased person— 
imputation against, may be de- 


ry, 664,676 
Decenoy— 
pabhe, offences affecting, 328. 
Decked vesqel— 
a with intent to destroy, 


sora a 

: ces ree . pun. 

Sy his notwithitanding ai: 
formality , 237 . 

y. False statement in declara- 
tion; using false declaration, 


&e. 

meaning of word in Penal Code, 

sect. 199; 2/2 ; 

of dying person, evidence in 
rape casen, 457. 


fraudulently obtaini 
udulently o ing, 
Franduleatly obtatuing "dee 


oree. 

fraudulenty suffering, 943, ». 
Fraudulently suifering ‘te. 
ree 


cree. 
Deed of divorce— 
a Pe gropace! vegger 1S — 
© meaning 0 
Codo, 36. - 


$-—~ 
fraudulent, $35, o Fraudulent 
deeda and dispositiune uf pro- 


perty. 
Defacing property mark— 
evidence, 619, 
how triable, 612 
puniahmunt, 612 
Defamation 
definition, 664 
charge, 66! 
evidenor, 670 
how trablo, 669 
een 660 
ofinition of harm to reputa- 
tion, 664, 677. 
imputation on body of persona, 
64, 676. P 
imputation on decenaed person 
dbs, O55 dae 
imputation on joint stock oom. 
any, 676, 6; 
intention to harm must be 
proved, 672, 076 
no diatinetion betwoon written 
and spuken, in Ponal Code, 
67 


none if statement true and for 
public good, 665, 477, 

none, unless character, credit 
&e,, lowered 664,672,673,676. 

not committed Ly accusation m 
seood faith, to une in lawful 
authority, 668, 483. 

censure, in good faith, by one 
in lawful authority, 667, 662. 

imputation, in good faith, for 

rotection of interest, 668, 


opinion, in : faith, of per- 
t's condur 
lie queations, es ere. 
ion, 10 good faith. of 
servant's conduct, 668, 678, 
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Defamation— 
opinion, in good faith, respect- 
ing merits of decided case, 


666, 
opinion, in good faith, respect- 
public performance, 666, 
trne repo rt of judicial proceed- 
oper joriedietio, decis 
r on, decisions as 
rep, of 


7 ia what amonnts to, 


question whether statement is 
for public good is question of 
fact, 665. 
e, Libel 
Defamatory matter— 
printing, 669, v. Printing defa- 
matory matter. 
sale of, 649, Sale of defama.- 
tory matter. 
Defamatory statements— 
made by judge, counsel, wit- 
epone/ , 686. 
Definitionsa— 
of offences, to be subject to 
certain exoeptions, 24. 
of words, &o., 24. 
Defraud— 
meaning of, 31. 
intent without power to, 32. 
Delivery of altered coln— 
how triable, 314. 
punishment, 318. 
Delusion— 
insane, effect of, 88. 


ar ate 
7247, v. Falee deposition. 
Pepredation— 
offence of committing, 147, e. 
rere soi adem 
receiv rty acquired by, 
147, e. Roouing property, a. 
Decerter— 
concealment on merchant v 
i ran of master, — 
harbouring a, 153, ¢. 
Harbouring a deserter. 


efdonae of abstting, 158, 0, Abst. 
ting » 8. 


Design— 
to commit: offence, 134, ». Oon- 
cealing design to commit 
offence. ; 
to wage war, 148, v. Conoealing 
design to wage war. 
Destroying documents 
punishment, 260. 
Destroying will, &c., 597. 
e. Fraudolent destruction, &c., 
of will, &c. 
Destruction of evidence, 254. 
Detaining— 
telegraphic message delivered 
to wrong person, 716. 
Device— 
for authentication, counterfeit- 
ing, 596, v. Counterfeiting 
device, &c. 
Dhurna— 
sitting, at another's door, an 


offence against sect. 308 of 
Penal Code, 67. 
Die— 


for making fictitious Govern- 
ment Postal stamp, 3822, ». 
Fictitious postal stamp. 
for counterfeiting trade mark, 
608, ©. Making, &c., die, &c. 
Directors of company— 
LAebiremger false balance 
sheeta, 624. 
Disaffection— 
ae: 146. 
mere disapprobation of mea- 
sures does not amount to, 146. 
Discovery, refusal to give— 
punishment for, 224. 
Dishonest execution of deed of 


tranafer containing falec state- 
ment of consider 


punishment, 535. 
Dishonest misappropriation— 
charge, 499. 
definition, 495. 
evidence, 


may be for a time only, 406, 409. 
not committed by omitting to 


evek owner of property found, 
punishment, 405. 


mike. 100 


Dishonest misappropriation of 
propetty belonging to de- 
Ceased 


charge, 499. 
evidence, 499, 501. 
how triable, 498, 
punishment, 498, 
charge must specify name uf 
person, 501. 
property must be moveable, 501. 
Dishonest removal of property— 
panishment, 535. 
Dishonestiy— 
definition of, 31 
taking, how defined as element 
of theft, 467 
Dishonestly making false claim— 
charge, 265 
evidence, 265 
how triable, 264 
punishment, 264 
Dishonestly preventing being 
made available for creditors 
a debt, é&c., due to the 
offender — 
punishment, 585 
Dismissal from survice as a Police 
Constable, threat of— 
a punishable under Sect 06, 
03 
Disobedience by public servants, 
sects. 166, 167 - 
evidence, 190 
* how triable, 100 
punishment, 189, 140 
Disobedience by public servants, 
sects. 217, 218— 
evidence, 283 
how triable, 2&3 
intention a mnecessury ingre- 
dient, 284 


punishment, 282 
Disobedience to order of public 
servant— 
evidence, 220 
punishment, 219 
lence to A asia rule— 
onal irin at, $85 
i f, 
Disposing of a person as a 
slave— je 
Disposing of stolen property— 
v. Concealing stolen property, 


510. 


Disturbing reti assem blynn 
eviden : het eae 
how triable, 358, 
punishment, 367 
Divine dispteasure— 
threatening, 606, ¥ Act done to 
induce, &o , divine, &o, 
ss hagas 
eed of, a valuable y 
under Penal Code, oo 
si inating 
se, 570, 0 Falee document, 
forged, 589, » Forged document, 
framing incorrect, 190,» Fram. 
ing incorrect document 
iis y io Office servant, 712. 
in Penal Code, m 
Peale caning of the 
omission to produce, 196, ¢, 
Omission to produce docu. 
deatrepiie th 
eatroying, 260, Secruti 
; document : ie 
orgery of, 576, @ Forgery 
eset . 
secreting, 260, © Secruti 
ivan sas - 
spe tla 
legiunce not shaken by scqui 
ing foreign Jomieileraa’ . 
piece Lay 
nnachief by injuring public, 641. 
fio 
tirigus, accident th bh, ; 
v. Rash driving, sl. = 


woh 
ministering with intent, 416, 
e Admmisteriny drug, de, 
Orugs— 
ulteration of, 388, ¢, Adultery. 
ation, de 
sale af adulterated, 337, v, Sale 
a vie diff 
Ol, aa “runt d 
r Sale of any drug, @n” a 
Orunkennese — 
see Intoxication, 87. 


Ouelling— 
causing death by, 
RE rane 
» 475 
ing-honse i ? 
Dying deciaratiqn-~ 
ie evidence in case of rape, 457, 
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EFFACING WRITING FROM, &c., 
GOVERNMENT STAMP, &c. 
punishment, 321. 
Effect-— 
caused:-partly by act and partly 
by omission, 36. 
Elephant— 
mischief by killing, &., 540. 
Emasculation— 


by consent, resulting in death, 
is culpable homicide, 04, 585. 
Embezzlement at English taw 
and criminal! breach of trust— 
distinction between, 506. 
Emigrants— 
using to embark after con- 
tract made, 631. 
Endorsement— 
on bill of exchange, 34, 35. e. 
Bill of exchange. 
punishment after 
previous conviction, 56 
Entice— 
meaning of, 442, 661 
Enticing away married woman— 
charge, 659. 
evidence, 660. 
how triable, 619. 
unishment, 659 
on charge must be made, 
59, 
finding should (generally) parti- 
salaries art of suction, 63 
meaning of “detains " in Sect. 
498 of Penal Code, 681. 
f of advances on of 
woman no defence, 661. 
the woman noed not be hiving 
hal i husband, &o , 661. , 
what will raise umption o 
guilty knowisdae: 660. 
Erasure or obliterating mark on 
Government stamp— 
punishment, 322. 
Escape— 
offence of suffering an, 287. ¢. 
Nogligently suffering an 


Eunuche— — 
refusing to give information,207. 
Europeans and Americans— ’ 
to be sentenced to penal servi- 


og instead of transportation, 
Evidence— 
causing to disappear, 255. . 
Causing evidence to disap- 
pear, &c, 
destruction of, 254. 
v¢, Documents. 
false, 228. v. Fabricating false 
evidence. 
Exceptions— 
general, 61 


Exctting disaffection— 
how triable, 148. 
punishment, 146, 
Executor— 
omitting to exhibit inventory or 
account, 204. 
Exhibiting false tight, &c.— 
punishment, 343. 
elmer 
of expressions in any of 
Penal Code, to apply ph 
part thereof, 24 
of terms, &c., in Penal Code, r. 
General explantions. 
Explosive substance— 
mischiof by, 542. 
to house, &c., 542 
to vessel, 542. 
Exporting slaves— 
punishment, 448. 
Exposing children and others— 
amounts to attempt to murder, 
&c , when, 397, 
causing death by, is murder, 997. 
Exposure— 
indecent, 333, r. Indecent expo- 


sure. 
Exposure of children under 
twelye— 


how triable, 406. 
if death ensue, offender may be 
tried for aon or culpable 


INDREE. 


“Extorting by fear of death 
punishment, 482, 


how triable, 484. 
ishment, 482. 
geri of oo property casen- 


is abies when, 484, 486. 
public servant taking ill : 
gratification thay be tned fo 
when, 487. 
vo. Extortion hy threat of acou- 
sation; Voluntarily causing 
hurt to extort, &c. 
Extortion by threat of accusation 
punishment, 463 
Extradition Act, 1879, 754 
Extra-territorial offences, 5, 


FABRICATING FALSE 
DENCE— 


8, 7. 
EYI- 


definition, 227. 
evidence, 250. 
how triable, 231. 
a be on material pont, 227, 
5 
unishment, 228. 
False balance— 
use of, Punishment, 324. 
False certificate— 
falsity must be in material 
int, 282. 
o. Issuing or signing falee certi- 
ficate. 
False charge— 
charge, 267 
evidence, 267. 
how triable, 267. 
punishment, 266. 
cannot be proved original 
charge pending, 


intention f injure ceent, 270. 


gi dolans, o be brought 
Pponaiey 270, 273 
= of, should be entered in 


calendar, 272 
aarp not have err wade before 
note proved by mere dismissal] 
BP sk wt 


ially, 
may eo © Fouad guy ot, 170 


cuss 06 om porwen seseaed, 


ry 


70F 


pig oer 
v. Dishones making false 
claim, 964.) 


False declaration— 
falsity must be in material 
point, 252. 
False deposition— 
in name of another, is not 
cheating, but giving fulse ovi- 
dence, : ‘7 


False document 
definition, 570. 
making, 570, 576, 581. 
False evidence— 
—— required iu charge, 
8 


contradictory atatomonta suffi. 
cient proof of, 246. 

bahar Oey 232 t 

each act to bo atated, &c., eepme 
_tately, 248, 

giving, and other offences rele 
ving to, ovidence roguired, 
242 

includea faleo return on oath, 
of service of summons, 267. 

includes falsely deposing in 
naine of another, 247. 

includes suppression of ovis 
dence, 054 

inatances of faline awoaring ina 
judiewal proceeding in Eng. 
land, 2 234 

intention must be averred and 
sroved, #42, 

jndinal proceeding, &0., how 
proved, 232, 

matter muet be within the jurie- 
diction, 234. 

sat? ae be on a material point, 
v4 

one witness (generally) ineufll- 

Penal Code beyond the 
ena © yo 
Knglinh ae ae to bebef of 
witnons, 244 

prediesinary ‘nguiry in respect 


prosecntion how sanctioned 
Civil Court, &c., 285, sd 
arrrioaie ad giving or fabet- 


jusite to k and 
j yr socmoed ae sab 


706 
False evidence— 

Sect. 191 of the Penal Code not 
applicable to voluntary state- 
menta, 248. 

statements on which perjury is 
nasigned must be i in 


the charge, 248. 

». Giving or fabricating false 
evidence; Fabricating fulse 
evidence, &c. 

False information— 

o. Furnishing false information ; 

ran ing false information, 202, 
False information with intent to 
cause injury— 

evidence, 212 

how triable, 212. 
unishment, 211 

Fase light — 
oe &c, punishment, 


False mark— 
making and using, 611, Mak- 


, &e 
alee toreonsiion= 
charge, 261 
evidence, 261 
how triable, 261 
unishment, 241] 
raudulent in, &c, not an 
seas af 263 ; 
may be with sonsent of party 
personated, 262 
must be personation of parti- 
oular individual, 261 
False pretence — 
under English law, distinguish- 
ed from “cheating” under 
Penal Code, 525 
False statement in dectaration— 
to be punished in same manner 
as gi falec evidence, 230 
False neg i on oath— 


cha 
ovidene, 210. 
how triable, 209 
ment, 200 
return of service of aum- 


ee oe jodie 

made n udicial 
sof foytial veo 
Pama 


False statement on oath— 
not a legal offence where matter 
is beyond the jurisdiction,204. 
before Income-Tax Commntis- 
sioner falls under Secte. 193 
of Penal Code, not Sect. 181 
211, 234 
False trade description — 
definition, 613 
v Applying false trade descrip- 
ion 
v Selling gouds with falee trade 
description 
False weights and measures— 
v Weights and measures, 324. 
Falsification of accounts— 
charge, 598 
evidence, 599 
how liable, 598 
punishment, 598 
Farukabad Rupes— 
is Queen’s coin, 299. 
Fear of injury— 
renders consent invalid, 97 
Ferry, public— 
use of private ferry-boat in 
vicinity of, 221 
Fencing— 
v Contests and gamea, 91, 434. 
Fictitious postal stamp— 
evidence, 323 
how triable, 323 
punishment, 322 


ight— 
Seath in a sudden, 366, 383. 
premeditated, $87 
Fighting— 
v Contests and games, 91, 434. 
Fine— 
amount of, 47 
imprisonment in default of pay- 
ment of, 48, 9 
to terminate on payment of, 49. 
in default of payment of, im- 
comment may be ordered, 


muat be levied by court sen- 
tencing offender, 49 
one of pani 
Penal Code, 42. 
a of portion of, 50 
within which may be 
he te 4 expressed, unli 
imit not a ~ 
mated, bat not to be excessive. 


WDE. 

Firga. 

act done during, 75. 

mischief by, 642 

to dwelling house, &c., 542. 

to vessel, 542. 
Fireworks— 

negligence as to, 347. 
Fish— 

catching, when theft, 468. 


Fishery— 
' michief to, 544, 545. 


ive— 
assembly, of, 171. v. Assembly 
of five. 


Food— 
adulteration of, 337. v. Adultera- 


tion of, &c. 
— of provisions, 337. v. Sale of, 


Force— 
definition, 428. 
v. Criminal force, 429 v Orini- 
nal force and assault 
Forced labour ~ 
evidence, 453 
how triable, 449, 
punishment for, +8. 
Foreign allied Statcs— 
offences by servants af the 
Queen in, 4. 
Foreign Jurisdiction and Extradi- 
tion Act, 1870,754 
Foreign ports— 
a by British scamen at, 


Foreign Prince or State— 
offences’ within territorics of, 4 


Foreigners’ Act— 
ee officer acting under, 
ai 


= of property— 
may be adjudged on conviction 
of whad uffences, 47 
none, on sentence Ives than 
rtatiun or sevun yoarw’ 


op 47. 


the Penal Code, 42. 
renders the offender i ble 
of acquiring property, when, 


46. 
should be reserved for atrocious 
os aparece’ offences, 47. 
a PNB rion 


| 


Forged document 
offence of using, 589. +. U 
forged dusaaneit ving 
ot onens or, uttering’ Se 
ishe m 
utting off,” 590, ©) 


v. Having posacasion of forged 
document, &c,, 596, 


Forgery-- 
definition, 570. 
charge, 576. 
evidence, 576, 
how triable, 87§. 
punishment, 574. 
muat be of a document, 876, 
falsification of revord, when not, 


fraudulent intent must be 

‘ aes laa i 

ow handwriting ma Ve 
ed, $80, 582. ih ais 

making document in eo 
nie may amount 

man's signature of ie ee own 
name may amount to, 873. 

may be comunutted by band of 
another when, BAe. 

may be committed — notwith. 
standing defect in fabricated 
Soules ts hee 

may be pou even tho 
guarantves given to euch 
amount, 54. 

may te committed though no 
bh mon actually defrended, 


eoquive- 


may be negatived b 
Ramee 


pean of nw 


used, 
of dipiowa: Bo lish law differs 
from Pena] , 687, 
Forgery 
r Forgery of sar rpg si 
valuable socurity, &o 
ah ot for the purpose mo sa 


how! triable, 576 
punishment, 678. 


il pa fa police diary by head 


constable | is, 49 
punishment, 674, 


Forgery of valuable seourity or 


evidence, 588, 
how triable, 575. 
punishmeut, 575. 
may be committed by forging 
will of living person, 588 | 
may be committed by fabricat- 
ing will of non-existent per- 
son, 688. 
Forgery to harm reputation— 
evidence, E89 
how triable, 575. 
punishment, 575. 
Form— 
of charge, v. under the several 
offences. 
Fouling spring, 4c.— 
evidence, 341, 
how triable, 341. 
punishment, 340. 
Fouling water and atmosphere— 
offences relating to, 340, 341 
Framing incorrect document— 
evidence required, 199 
how triable, 190. 
punishment, 19), 
Fraud— 
definition of, 31, 32 
Fraudulent claim to property — 


charge, 
how — rey 
punishmen 4. 
Fraudulent deeds and disposi- 
tions of property— 


Fraudulent destruction, &¢., of 
will, @o., 


eda as le, aid 
ment, 597. 
unstamped document may be 
valuable security” under 
section relating to, 497. 
Fraudulent dis ions of pro. 


. Praodulent deeds and dispo- 
sitions, 635, dc. 
erevece marriage ceremony, 
relating to, 637. 


charge, 637 
evidence, 688. 


seis marriage ceremony, 


o— 
how ante pe 
punishment, 637, 
Fraudutent removal, &c., of pro- 


perty— 
how triable, 264, 536. 
punishment, 262, 535. 
Fraudulent transfers, &c.— 
orences rare to, 263, 535. 
536. 


Fraudulently— 
in Penal Vode, means, with in- 
tent to defraud, 31. 
differs from illegally, 32. 
Fraudulently executing decree— 
evidence, 265. 
how triable, 264, 
punishment, 264. 
Fraudulently making false mark 
on package, &c.~ 
evidence, 612. 
how triable, 612. 
punishment, 611, 
Fraudulently obtaining decree— 
how triable, 264 
punishment, 266. 
Ieper aa decree— 
how triable, 264. 
punishment, 263. 
Fugitive Offenders’ A 7881, 6, 
725 
Furnishing false information— 
evidence, 204, 212, 259. 
how triable, 203, 212, 258, 
unishment, 202, 211, 258. 
GAIN, WRONGFUL— 
definition, 30, 
Galvanic battery— 
may be an instrument for 
counterfeitang coin, 304. 
Contests and games, 91, 484 
r. Con ; 
Gang of dacoite— 


onging to 8, punishment, 492. 

Gan pie eg ; 
- Belonging a, panishment, 493, 
“he,” and ite derivatives, in 
Penal Code to apply to either 


aan Pgtene 
Gefniti ; ° 
rb As moore a 
of terms, 4o., in Penay Code 34, 


tuDEX. 90h 


of, 635 
ao 


puegh;t, hte offender, 280, 
v, g gift, &o 


toking. to screen offender, 277, 
LA 


aking ) &. 
ae ie A sober to cause 
nju — 
evel , 212. 
how triable, 212. 
nishment, 211. 
Giving false information of an 


evidence, 255, 250) 
how triable, 355, 258. 
punishment, 254 


» 284, 258, 
Giving or fabricating false evi- 


dence— 
thon Ae 254. 
charge, 231. 
evidence, 232. 
how jie pes 
punishment, 2: 

Giving or fabricating falee evi- 
dence to convict of capital 
offence — 

evidence, 249. 
how triable, 231, 
punishment, 229. 

Giving or fabricating false evi- 
dence to convict of offence 
not capital— 

evidence, 249. 
how os rat 

Good faith— 


ae done in, when not offence, 


communication made in, when 


Penal Code, sects 76-7, 61, 
* 62, 70, 72. 


Government stam 
counterfeiting, 890, ». Counter- 
feiting, dc. 
Wri from, punigh- 
erasure or obliterating mark 
;, ans, me bias 


ving of instrument, 
& , for counterfeiting, ° 
ishment, $20. ee aa 
making, 2c, instrument for 
counieetalting, punishment, 


evidence, 383 
how triable, $23, 
using one which has been used 
ore, punishment, 32) 
Governor-General— 
offence of sasaulting, 144, v. 
pmenltng Governor-General, 


not subject to jurisdiction of 
Courta, 64, 65. 
his power to arruat, 65 
Governor of Presidency 
offence of assaulting, 14, 2. 
Asaaalting Governor-General, 


&e 
not aubject to jurisditionn of 


rourte, 6h. 

Gratification for concealment of 

here ate 

charge, 27 

evidence. 2H0. 

how triablo, 27%) 

punishment, 277, 278. 
Gratification, Iilegai— 

a of, disqualified for offies, 


guilty of misdemeanour, 189 
offences relating to~~ 


how triable, 185 
ie savant tubing, way be 
servan ing, 
M eried for eekalioa: when: 188. 
ing, in order to influence 


410, 
. Voluntarily causing grievous 
ahora 


ie 
Grievous hurt, i tenomeiarig 


a cuts, a 7 . 


HABITUAL DEALING IN 
SLAVES— 
ptnishment, 446 
Habitually dealing in stolen pro- 


eibdooon, $20 
ponishment, 510 
tral bil 
how mproree | in cases of forgery, 


iain, 
persons hired for unlawful as- 
oom 179, © Unlawful as- 


word | nok defined in Penal Code 
or in Rnglish law-bouke, 276 
Harbouria a deserter— 
how triable, 154 
provision of Penal Opde, sect 
i not to extend to wife 
harbouring her husband, 153 
punishment, 158 
Harbouring an offender-— 


ast gx with offence : being 
after 


on accessory the fact, 
276 


—— in the porergd of husband 


iow. 


—— 


ring State Prisoher— ” 
ee Ai pores 
aiding escape of and harhout- 


{3 


slight, not ap of- 


fence 
act Rely to do, 74. 
Having raeseesiae of counterfeit 
Government slamp— 
pumshment, 321 
Having possession of fictitious 
postal stamp— 


Herm-— 
act ca 


ss punishment, 322. “ 
avin asession 
doovment, ., with tot to 


use It— 

evidence, 595 

how triable, 895 

punishment, 595 

Having possession of Instrument, 

&c., for counterfeiting Gov- 
ernment stamp— 

sg Pamahiemy, 320. 


He—- 
and its derivatives, in Penal 
a to apply to either sex, 


naan 
nen offences affecting, $28. 
persons — 
breach are contract to attend on, 
627,0 Breach of contract, &. 
Her Majesty's daminions— 
how defined in “ Merchant Ship- 
7 Pung Act, Act, 1854,” 15. 
g 
admiralt esction of, 11. 
claim to ty Jara y, 22, 


High seas— 


as dffence on, mast 
comet offence at Reglieh 
= ond p procedure in redpect of, 


Bid of ell Council to 
itt 
of husbands among, 


Su 


gpa Penal 


INDRA. 


Hindu— 


to Maho se eee 


F i i 
“wi king hor old, 
theft, 47. 
ey Poeuty of bigamy, 


mes 


i Dy assembly, 157, 
NGOt joe by by any A sigh agate 


ee defendendo, I 3. 
yp. Culpable homicide 


‘ ‘ooh ischief hy killing, &o , 549 
ouse 
o, Theft in a dwelling. house, 475 
acca bre king— 
definition, 550. 
, 562 


evidence, 562 

how triable, 562 

punishment, 562. 
Housebreaking, &c., accompanied 

wy Apes hort, ao m= 

charge, 

evidence, 517. 

how euesae ae 

Hduee me Drekking by night — 

definition, 552 

ohare, Lag 


8 
rhe triable, 604 e 


nnish ment, 564. 
Housebreaking by nigh’, &¢., to 
commit hag ag ac. 


how triable, 5 585, 
i 565, 


566. 
Houee-breaking to commit offence, 





— eee 


hat eeeeeeerameemenniee nme te ern arin sc eee eters oeteneen tel ehtetemnen aaemeneete nen eennaenetiione ad 


Hou oy oft D fasted? 
defines, 50" ys , re ais 


charge, 560. ae | ee 
evidence, 557 00, Loe attees 


% ,# iy 
with intent to ioei ads 


barn, 
v. ae Sons 7 


iogeriees with : 
&e. 


House-treapass after ration 
to aie hurt, yc ae 
punishment, 561. 
Houseresy trespass to commit caphial 
punuhment, 5§Q. 
House-traspass to commit offence 
punishable with imprison: 
ment— 
unishment, 560, 
House-trespass {6 commit offehoe 
eb thigh with transporiae 
tion 
punvhbment, 560 
House-trespaas with intent, ao. 
charge, 661 
evidence, 501 
huw triable, 561 
Human dweilng-- 
rR iat luof by Bre, &e , bv, S48. 
rt— 


definition, 410 
rassion in oo 


7 a robbery, 
puniah wen 
minchief after preverstion hit, 


puowbment, 


¢ Grievous burt, Voluutarily 
causing hurt, 
Hurt caused by act endangering 


Aree ica 421. 
erie and 


879, by Minda husband. 
Mewterd ond Sy a et 
evintianl breach of trust, $66: i 
IDENTIFIGATION— st. 3, 
or 
"tn it Gode,’is- ohab things 


ia agphicale, 3% 


ficati e receivi oe 
Me eietifoation, toga 180, 188. 
order—— 


ihegal 

public servant making, 283, +. 
Public servant making, &. 
ithegal purchase or bid— 

— mock oe on sale 
how cable 316 
punishment, 215. 

Itlegitimate child— Per 

tnbstrations— ‘ - 

finitions an penal visions, 
to be subject to sectaln use 

Pn ing rt 
— be ch lable for fine, 


Cosrre perhage after death of 


cannot be subject of criminal 
breach of trast, 504 
importation, &6, of counterfeit 
coin, and Queen's coin— 


punishment, 305. 
{mportation of metal tokens— 

may be prohibited, 319. 
importing slaves— 





sentence of, Court may 
solitary confinement on & cer- 
tain scale, &., 56. 
may lead to forfeitare of pro- 
y, when, 47, ; 
substitation of 
for, under Penal , Sect. 
59, cannot be in respect of 
two sentences added together, 


transportation (in certain cases 
; ma a prc for, 44. 
wo descriptions of—vis. 
ous asd seule, 42. ee 
imputation— ; 
oe crecton of one’s interests, 


eee of, 25. 
™ ‘ 
Incorrect document— 
v. Framing incorrect docament, 


INDEX, 


ladian _Merchandise Marks Aot 


abetment under, 7. 

order of Government under, 777. 
indian Oaths Act, 1873, 786. 
Indien Penal Code— 

admiralty Jertetiemon: does 


not oust, 
sag hang Aota not to be affected 


y, 7 
defz ition ee crpreasons in, 24, 
speed t und ho liab! 
ment under, who liable 
me to, 2—4. 


ves title 1 
territories affected by, 1 
indian Post Office Act, 1866— 
offences under, 708. 
abetment and concealment of 
offences under, 711. 
indlan Telegraph Act, 1876 — 
offences under, 715. 
infection 
offences relating to, 335. 
information— 
giving falee, 254, 258, e. Giving 
false information 
of offence, omitting to give, 258, 
vo. Omitting to give, &. 
to police, mast be true, 238. 
not in « hag) Pr of a judicial 
ng 
v. ee ise yer 
information, 


disobedience of, 224. 
injuring place of worship— 
evidence, 358. 


w triable, 358. 
nishment, 387. 
enal Code, meaning of tho 
* word, 40. 


in eections relating to negli- 
gence, includes harm to pro- 


” ag. 
area Ge, 24. 
ery Hoot logs, 335. 


lesene delusion 
come: 


seecent mid 


abstment by, 114, 118, 119. 


- 808 


hy etter» 

y sent b ial, 

in foreign cersitory. T #4, 
aneiruents for counterfeiting 


vii tt 
v. 1D, instrument, 
sosseasion cf lastrauieat rr 
jasonans for counterfel'ing 
v. Maki pe ger es strument, 
ing, c., in men 
Ao, 300. 
insu bordination— 
Abotting, punishment, 153. 
ogc 
public ecrvant sitting in a 
"adic proceuting. 6, 
utentional insult, éc. 
insut t, ko.-— 
t, Intentional insult, &0., 698. 
dibs the modesty @ 
oman— 
t', Word, &o , intouded to inault 
Intent 
to defraud, without power, 81, 


jo ‘ 
Intention and will— 
76 


me, 7;. 
Reepbarvccel freed un to i pebke servant 
iy in _ proceed. 
FGF we 
ev ee 
how ane ove. 
punishment, 296. 
nature of rononene ought to 


iidemalonat insult with intent to 
provoke breach of the pesce— 
evidence, 694 
how triable, 494. 
anishment, 693. 
intentionally suffering or alding 


escape, 
intentionally ‘running vyoseul 
aground with intent te som. 
543, 
t cele ee of 
poe 668, oe 
Inerrogetoriee in civil procesd: 


pealahownt for not soewerng, 


mit 


oR, 


a to Judicial proceed. 
nolagdent 
1OOG.7E tare tote Toad 
rameter iy} 


$ 25 wiry 2 
nm of 4 { 
ma ° eee 
when da RR a. 
an gegnes i jn pablig by daun- 
“lagged ot an to, in Hasiand, 
person labouring wader, gerne 


pean tat wait kndw- 
waa sat Lavelsd, ¥8. 


tnhurttiatio 
misohie? by catsing, 641. 





in ong on dir by Court of 
ty es 5 judidial procped- 
wonton rear — 


may amount to peeuice =. 
"fies ethane inky be Stiees in 


ys 
it “den of, 


issul i ni “tal certifi 
suln pou nin ae ° 
s gning 







how triable, 231 

to "Me pittiahed ‘in the same 
pence, B60. giving false ovi- 
reuphenah? 

not a public servant, 28,0, 
JOINING ASSEMBLY OF FIVE 

Copal 

Joint act co 
ene ert TP 
delet & nhent— Paes 


7 EPs 





ry uf «: : 
acting Jude io rp dh 
oqo bs be 


dauerce of, in c 
i Ta Ghatie pty i 
gree homicide, S87. eK 
ee ee 


vite bn fog 


mation, a 
public servap t, 27. ee 
ducgmentics # it 
in parte CE, far 80h! 
“a ated 8 baw 
ec thedtién cif, O41 
ductal éor— 
te Haba ne 
st erbos » 6: ! 


Judicial proceedin 
interruption! to! Neve, o rister- 
ruption to, &e 
aoe what the words ih- 
cia ude, 228 , 229, 232, 233 


Jurisdiction. 
false évidence mrost be ven 
v on: Ter- 
ntorial fe dds i 


urot- 
a pablic servant, 27 
pereonation of, 997, » Peteon-_ 


ation of, &o 
Justice, Court ¢ of. : 
what d ehoted By, 27 ei - 4 "i 
KARNAM— * Woy 
in what respects private petri, 


ty 


ae ne 
nes 






men arta i 


at hae 
Sere a 
any, : esl ter stand he 


+ 






Kideapp ing 
éa.0f toro kinds, 439. 
punishment, 440. 

». Abduction, &c. 
Kidnapping a women to compel 
marriege, &0.— 
panishment, 441. 
Kidnapping, &c., child to steal 


Kidnepping, &c., in order to con- 
fine secretiy— 
punishment, 440. 
Kidnapping, &c., in order to sub- 
to slavery— 
committed in Afriea or in Asia 
out of Britieh India, 450. 
Pypighmant, sl. 
Kidnapping from British Indla— 
) Aiginition, 49. 
Kidnapping from lawful guardian- 


, definition, 438 
Kidnapping or abducting (a order 
nt@ murdat- 

punishment, 440. 
Killing— 
one when intending to 
kill anuther, 366, 372, 387. 
Killing under provocati - 
Tee not manidt, 368, 375, 
Killing while doing some other 


giiethtion of the law as to, S61, 


pra kat 
Kobi \ oo 
Katkernt- 
making falsc 
Penal 
B, 284. 
LABOUR— 
®. oaeee compulsory Isbour, 


dperiting, 392. 


rt, punishable 
d, sects, 218, 


4 
at? 


807 
m3 
Lavni- 14 4 
ie not necessarily an checane 
L song, 385. 
aw-— 


local, ineaning of, in Penal 
—— » Be, , 
special, meani » in Penal 
Code, 99. 
Lawful authonty-- 
dontempt of, 1M. 
Lawful AL chlgoaer 
in relation to kidna , deft. 
nition of, 439, eee 
Lease, copy of— 
") Copy lease, 36. 
Legal Practitioner's Agte 
nv affirmation can be 
tered, in enquiry artdes, 490, 
Legal pu 
meaning of, 284 
Legal remuneration— 
of pobile survant, aot restricted 
what he can lewfally de. 
mand, 18}. \ 
Losey bound to dor 
in Pena) Code, meaning of the 
words, 3v 
Letter sent by poste | 
instigution 


abetment — by 
through, 12) 
nitering om, 75). 


breaking open, 708. 


pooretings . 
acnding, unpaid, &o., 718. 
stealing, &e, charge, 708. 
evidence, 700 
bow triable, 208. 
punishment, 76. 
throwing 


i 


away, 706 
Lie amass wards, netiond, de 
exbrancous : 
may be ovidence of intent, 
672, 678. 
publication of, 


¥ at fib ted if 
handwriting ms ay preg 





may he sufficient oof 
malicious intent 
printing is fiele 
evidence ; bat gat tan 
parchaee at chop, hes,, sany 6 
whare matter dala eo fase 
nature, onué 
&o., is on the accused, 675. 
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where ication A facke e 

Z- 
pac ght bashes 
be shown, 674. 


Lieutanant-Governor— 
offence of assaulting, 144, 2. As- 
saulting Governor-General, &c. 


o. Acts 
rally), de- 


UiAn 


acta secenker: , 421, 

endangenin ‘Iie 

in Code (see 
notes the life of a 


being, 40. 
err ti for, equivalent of, 
43, 
Life convict, murder by— 
punishment, 366 
Lighthouse— 
mischief by destroying. 
“Likely to cause the Seah Spite 
moaning of, 415. 
Local iew— 
in Penal Code means law appli- 
eable to particular part of 
Pop lorois India, 39. 
7 x thal his 


defiaition, 30 


%. vo. Recping lottery office, 355. 
Cunatlo— 


L un an ad-treg 
urking hou pass— 
see 
n se-tréspass aad house- 
g af p ad house 


puniahment, 562. 
Lurking house-treapass and house- 
breaking after preparation for 
chee ae or with intent— 


INDEX. 


| 
| 


' 
4 


ert OE afer PE r p one gee ORAS IE NPC OCCT E CLO LEL EDL SLT LCL LAT A AT nn a RCE I, 


OPO ere A RE TERT ag TNT — 


Lurking house-trespass 
breaking g by 8 to pigeons 
offence pun sh with impri- 
sonment— 
evidence, 566. 
how triable, 565. 
punishment, 565. 
Lurking house-trespass by night-— 
definition, 550. 
MACHINE— 
use of — weighing, punish- 
ment, 32 
== . 
ne a as to, punishment, 


ese sreT 
when a judge, 
chon 

apOReeY of, dissolves marriage, 


Bees “canuot commit bigam 
oe if he marry a fifth wife 


wife can commit theft against her 
husband, 474. 


woman may be guilty of bigamy, 
B45. guilty of Sigamy 


Mail-bag— 
a Yann or breakiag open, 


Mail-box~~ 
mutilating or breaking open, 708. 
Maim— 
meaning of, 547. 
aa and using false nar gy 
udalentl 
anak on soe ay &e., oe 
mening coin of wrong weight, 
C we 
how triable, 306. 
punishment, 306. 
Making die for 
trade mark— 
evideace, 609. 
how triable, 609. 
punishment, 608. 
nes: &c., coining tools 


Making, &c., counterfelt seals 
fo te ‘purpoee of forgery" 
how tria — 
Making false document— 


counterfeiting 


INDEX. 


Making false mark on package, 
evidence, 619. 
how triable, 612. 
punishment, 611. 
Making, &c., false weights and 
measures— 
punishment, 324. 
Making, &c, fictitious 
stamp— 
punishment, 322 
Making, 4c., instrument for coun- 
terfeiting coin, and Queen's 
coin— 
evidence, 303 
how triable, 303 
punishment, 402 
making part of die sufficient, 304 
Making, &c., Instrument for coun- 
terfelting Government stamp - 
punishment, 320, 
Making, &c, instrument for mak- 
ing fictitious postal stamp 
punishment, 322. 
Malice - 
meaning of, 77, 174 
express, in murder, 373, 
imphed, what is, 37 


postal 


Malicious omission, causing 
death— 

amounts to murder, 370, 371 

Malignant— 


meaning of the word, 174, 336 
Malignant act likely to spread 
infection — 
how triable, :335. 
punishment, 335. 
Malitia— 
legal scnse of the word, 77, 171. 
Mamlutdar— 
powers of, 220. 
Man— 
jn Penal Code, denotes « male 
human being of any age, 25. 
Map— ” 
or plan, when a “ dorument 
within the meaning of the 
Penal Code, 34. 


Mark— 
eahtbiting false, 343. 
fraudulently altering, and putting 
wroag, on letters, 711. 
v. Trade mark; Property mark, 
&e., 600. 


1M PC 


ene a Nn tn 


we we neni eeanarinaeneenr 


Marrying again during lifetime of 
husband or wife~ 
charge, 640. 
evidence, 640, 
how triable, 6&), ‘ 


punuhment, 639, 
no offence if former m 
allie: os: : : husbe 
o., not heard of for 7 yoara, 
de , 699, G51. 
Marrying again durin 
husband or wife 
ment, &c,— 
Pumehment, Gsy, 
Mus’er of merchant veaael— 
+. Merchant vessel, 153, 
Matoriality of evidence— 
English cases on, 249. 
Material point 
falwe evidence in judivial . 
ing toad not be on, val. 
fabrivated falac evidence wnat 
he on, 227, 251. 
falac certificates and declara- 
trona mit be on, 20, 262. 
Measures— 
¢ Weyhts and measures, 324, 
edals— 
are vot coins, 209, 
Medicina— 
Boarnng of criminal law on 
practices of, Ba 
Momber of Council 
Offences of asanulting 14, ¢ Am 
macht seep iovernur General, do, 
Morcha: dize Marks 
+ otdian Merchandise Marks 
Acta, 776, Trade deacription, 
O13, Prade mark, 609, 
Morchant 
criminal breach of truat by. 
punishment, 604 
Merchant Shipying Acta, 12, 
Morchant vossol ~- 
piniubuentof master if denerter 
eoncesled on board, 158, 
Merits 
of public performance, discus. 
aon of, se2 
Message— 
ones tt Maa to telegra- 
is 8-16, 
Metal Tokens Act, 1869, 817. 
Miltary Court of uesta-—- 
trial befurc, sa “ judicial pro. 
ceoding,”’ 228. 


iketime of 
th conceal- 
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ges ae ‘ta 
toe st ye aac minor for 


eelling for for p fo arpa of abegr os 
Dp 


g minor, &0 
un bat . f 
om making coin of wrong 
weight, &c 306, v . Making 
eee a 


a. instrament from, 
a0 v. oe coiniug instru- 


Marking ok false trade descrip- 
° 


Nome 
punishment, 618. 


Marking with a false trade mark— 
punishment, 611. 


Marriage— 

apostac cease. woe it affects, 647, 650. 

by pavil Lipad law, must be per- 
formed i : presence of clergy- 
man, 642 

cannot be performed by bride- 
groom himself, 642. 

rt i of religion, how it affects, 


Eup lish, cannot - dissolved by 
reign Court if parties domu- 
oiled in England, 651. 
foreign, may be dissolved by 
English Court, when, 631. 
ere false oath or certificate 
rocure, 249. 
may proved by cye-witness, 


Mormon, not recognised by Eng: 
Wy . 

néird among the Hindus how 
far lawful, 646. 

not presumed i in cases of bigamy 
aa in civil cases, 640. 


5 637 
Pareee, doctrine of Privy Coun- 
oon 
prior, if void, indiotshent for bi- 
qamy cannot be sustained, 642. 


gph 
prior, if voidable, indictment for 
bigamy may be sustained, 


prisoner's admission ia evidence 
of, 648, 


proof of ceremony by person 
g to be priest, gener- 
ally sufficient, 640. 

religion, on, change of, how it af- 

woud in England, is void if so- 
Lee re 

within the probibi 
void in England, 643. 

woman, Hindu, cannot get rid 
of husband, 645. 

Marriage Act— 

Indian Christian, 754. 

Marriage ceremony— 

mere abuse of, without fraud, 
inl ent an offence, 689. 

t, Fraudulent marriage ocere- 
mony, &c., 637. 

Marriage ceremony &c, without 
jawful marriage— 

punishment, 637. 

Married woman— 

enticing away, 659, r. Enticing 

away married woman, 
Misappropriation— 

o. Criminal misappropriation, 
495; Dishonest misappropri- 
ation. 

Miscarriage— 

causing, is not excused by con- 
sent, 99. 

v. Causing miscarriage, 402; 
pina es a by Preaaienl to 
causo misca ng er 

woman causin reelf to mis. 
carry ia within Sect. 312 of 
Penal Code, 402. 

Mischief — 

definition, 588. 

evidence, 544. 

how triable, 543. 


ment, 640. 
man convieted of, for 
trees, may be also convicted 
mere carclessness or neglect docs 
sae as 
mayury 
to, Sé4, 545. 


TRDRZ, 


Miachief— 
act done with doxd fide intention 
to abate nuisaneo is not, 549. 
Mischief after preparation for 
death or hurt— 
punishment, 543. 


soir al by causing inundation, 
C— 


punishment, 541. 

Mischief by destroying, &c,, a 
land-mark fixed by public 
authority—. 
unishment, 541. 

Mischief by destroying, &c., light- 
house, &c.— 

punishment, 541. 

Mischief by fire, &c., with intent to 
cause damage to the amount 
of 100 rupees— 

punishment, 542. 
Misohief by fire, &c., with intent 
to destroy house, &c.—~ 
charge, 544. 
remarks as to, 549. 
punishment, 542. 
Misohief by injury to public road, 
Commn 
punishment, 541. 

Mischief by injury to works of 

irrigation, &c.— 
evidence, 545, 548. 
ishment, 541. 

Mischief by killing, &c., animal of 

value of 10 rupees— 
ishment, 540. 

Mischief by killing, &c., cattle or 

animal of value of 50 rupees— 
punishment, 540. 

Mischief eee damage to the 

amount of rupees— 


— 540. 
Mischief with intentto destroy, &c. 
decked vessel-— 
ishment, 542. 
lef in respect of will, valua- 
ble nea gue 
ish ment, ; 
| ion— 
comecnt invalid, 97. 


of meaning of, 98. 
taleconduet in public by drunken 
goereon— 
bew triable, 699. 
699. 
death through, 360, 398. 
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arabia 

act done by, uot offence, 71. 

Misprision of treason—~ 
law as to, 14]. 


Mistake— 
set done by, ia not an offence, 
when, 61, 
casos illustrative of the law relat- 
ing to, 63. 
eXoeptions as to, do not apply to 
ervil inability, 63, 
Mock bidding— 
when held to come within Seet, 
185 of Penal Codo, 219. 
Mofussil Courts— 
Admiralty jurisdiction of, 20. 
Money— 
metul tokens not ta be reecived 
as by certain pernous, 319, 
Month— 
meaning of the werd in Ponal 
Gude, 40, 
Mooktear— 
privilogos of, with rogard to defa- 
mat on, 68, 
Moonslf— 
obligations of, under Reg. XI of 
1816, Sect. 8; 2S. 
Morale-~ 
Publie, offoncea affecting, 328. 
Mormons -- 
marriage among, not recognised 
by Boglah law, G41. 
Motive or reward— ; 
moaning of words in relation to 
 wratification,” 183. 
Mouzadar-— 
phat whether a puble servant 7 
219, 


Moveable property — 

in Penal Cole, what the words 

include, 3U. 

aubject of theft, 464. 
Moving— 

what amounts to, in theft, 466. 
Mule— 

misohiof by killing, &e., 640, 
migsioner-- 

is a “public servant” withia the 

of the Penal Oode, 29, 

Municipal corporation—~ 

not » public servant, 29. 
age oy En Aap 99 

me’ a servant, . 
Murder—- e 
definition, $62. 


evidence, 367. 

how triable, 367. 

punishment, 366. 

attempt to 395, v. Attempt to 


m , 
by life-convict, punishment, 366. 
dacoity with 492, v. Dacoity with 
4 aoe ‘ ‘ 
uties of judge in charging jury, 
878, 387. 
grave provocation may reduce to 
culpable homicide not amount- 
ing to, &c., 363. 
kidnapping, &c., in order to 440, 
v. Kidnapping or abducting in 
order to, &c. 
under English law, 373. 
when body not found, 388. 
Mutiny— 
circulating report with intent to 
cause, &c. 694, o. Circulating 
false report with intent, &c 
offences of abetting, 152, ». Abet- 
ting mutiny. 
NATIVE STATES— 


British subjects in, criminal law 
to extend to, 4, 5. 
Natra marriage— 
v. Adultery; Bigamy, 658. 
Navigation— 
obstructing public line of, 344. 
o. Rash vavigation, 342. 
Navy— 
offences relating to, 152. 
Negligence— 
as to animals; knowledge of their 
mischievous nature must be 
shewn, 350. 
aa to children, 398. 
civil liability is test of criminal 
re ibility, 73. 
culpable, meaning of, 342. 
in sections relating to, “injury” 
includes harm to property, 351. 
death through, 367, 39]. 
meanin of, 73, 342, 349. 


g 
ust be proved b itiv ie 
™ BS Bae, x € evi 
wot necessarily shewn by bap- 
annie of accident, 73. 
mot amount necessarily to 
mischief, 546. 


INDEX. 


Noegligence— 
offences relating to, &o.— 
evidence required, 34 
how triable, 348. 
what amounts to, 72, 73. 
Negligence as to explosive sub- 
stance— 
punishment, 347. 
Negligence as to fire— 
punishment, 347, 
Negligence as {o machinery— 
punishment, 347, 
Negligence as to poison, &c.— 
punishment, 346. : 
Negligence in pulling down build- 
ings, &c.— 
punishment, 348. 
Nesteence with respect to ani- 
mail— 
punishment, 348. 
Negligent act likely to spread 
infection— 
evidence, 385, 
how triable, 935. 
punishment, 335. 
Negligent omission— 
causing death, 371. 
Negligently suffering an escape— 
charge, 287. 
evidence, 288. 
how triable, 287. 
punishment, 287. 
v. alao “State prisoner,” 149. 
Neilgherries— 
plurality of busbands among cer- 
tain tribes of, 645. 
Nerrick— 
cheating by publishing false, 534. 
Non-attendanoe in obedience to 
summons, é£¢0.— 
evidence, 198. 
punishment, 195. 
Non-feasance— 
death through, $71, 397. 
Notice— 


omission tu give, 202. 
Nulsance— 
common, not excused on ground 
roy it causes some convenience, 


may be the subject of « eivil 
scica, helore Gr eikedra tat 
na] prosecution, 3:34. 
repetition of, $53. 


suppression of, provi- 
sions under Act X. of 1680) S64. 


INDEX. 


Nulsance— 

e. Public nuisance ; Continuance 
of nuisance; Repetition of 
nuisance, &c. 

Number— 

in Penal Code, singular to include 
plural and plural to include 
singular, 25, 

OATH— 

authority to administet, 
proved, 240, 

how far necessary to constitute 
false evidence, 237, 238. 

in Penal Code, includes solemn 
affirmation, &e , 40. 

o. False statement on oath; Re- 
fusal to take oath. 

Oaths Act— 
prosisions of, 237, 238, 756. 
Object held sacred— 

meaning of, J58. 

Obliterating document— 
punishment, 260 
Obscene-- 

definition of words, 354. 
Obscene books — 

Possession of, punishment, 353. 

Sale of, punishment, 3&2. 
Obscene song— 

offence of singing, &e., punishe 
ment for, dud 

Obscenity— 

offences relating to, 352. 

evidence, 3o3. 

how triable, 353; test of, 354. 

Obstructing public servant in dis. 

charge, &c— 

escaping from custody 18 not, 


how 


evidence, 216. 
how triable, 216. 
punishment, 215. 
tefusal to give cart on hire is 
not, 218. 
resistance to process 1#, 217. 
Obstructing pubilc way— 
charge, 344. 
evidence, 345. 
hac paar ri 
unishment, 344. 
Obstructing sale by authority of 
blic servant— 
how triable, 216, 
ment, 215. 
0 on-— 
g. Nuisance, 333. 
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Obstruction— 
Obstructing pubhe way, 344, 


Offence— 
act causing, &c, slight harm is 
not, 143, 
act, sone by accident is not, when, 


7 

act done by mistake is not, when, 

act done fora person's benefit is 
not, when, 92, 100 

act done in exercise of the neht 
of private defence 1a not, 103, 

act done in pursuance of a judg- 
ment i not, Of. 

act done under threats iy not, 
when, 101, 

act likely to cause harm, but done 
» prevent harm is not, when, 


act of person of unsound mind is 
not, when, 81 

act which 1, in itself, iv not 
excused by consent, 99, 

act constituting, inuat be within 
Juriadu tion, 3 

by intoxicated percon, presump- 
tion as to knowledge and in- 
tont, 89 

cannot be comnntted by intoxi- 
cuted person, when, & 

civil remedy in respect of, when 
maitamnble, 281, 282 

committed in prosecution of cont. 
mon object, how triable, 168. 

what persons guilty of, 162, 166, 

committed in withioa threo miles 
of shore, 2, 4. 

communication made for a per- 
son's benefit is not, when, LUI. 

definition of, 38. 

subject to general exceptions, 24. 

in curtain epee parts of Penal 
Code to have a special meaning, 
38, 258, 373 

in Penal Code denotes (general) 

a thing made punishable by the 

Code, 38 


in Peval Code does not except 
where so pe spsost fl provided 
denote act or omission out- 
side Britash India,3 9. 

in Territornal Waters Jurisdiction 
Act, meaning of, 2, 3. 
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Offence 
made uprof several parts, punish- 
ment, 51 


be committed by child be- 
oa seven and twelve, when, 


may be committed in surgical or 
medical practice, when, 96. 

none by child ander seven years 
of age, 79. 

none by judge acting judicially, 
when, 61. 

none where act done by consent, 
when, 90. 

omitting to give information of, 
258, v. iter ive, &. 

outside British India, 4—7 

person who would bo abettor if 
absent is deemed to commit, if 
present, 129. 

sors is abetment by sorcery 
an : 

servants of the Queen, committed 


9 Be 
surgical operation is not, when, 
, r 
when made np of several offences, 
offender (generally) only punish- 
able tothe sano extent as for 
one, 51. 
when substantially only one, of- 
fender cannot be seutenced as 
for several, 52, 53. 
by British seamen, at foreign 


ports, 12. 
by British subject in native State, 
certificate of political agent 


respecting, 6. 
to be fealt with as if com- 
mitted in British India, 4. 

by servant of the British Govern- 
ment, 4. 

by servant of the Queen, within 
a foreign allied State, 4. 

committed by British subjects in 
foreign places, 4, 5, 6, 9, 10. 

definition, to be subject to certain 


exceptions, 24. 
extra-territorial, to be dealt with 
according to provisions of 
Penal Code, when, 3, 4. 
in cane of convictions for several, 
several sentences, not one ag- 
gregate sentence, to be passed, 


TRDEX. 


Offences— 
law relating to, to extend to 
— subjects in native States, 


on the high seas, 7. 
- and procedure applicable to, 


partly on sea and partly on land, 


person found guilty of one out of 
several to receive the lowest 
punishment, 5u. 
within territories of foreign Prince 
or State, 4. 
Offender— 
offences of harbouring, screening, 
&e., 272. 
Offering] gift to screen offender— 
evidence, 280, 
how triable, 279. 
punishment, 278. 
not punishable when offence is 
compoundable, 278. 
Offering insult to public servant— 
unishment, 296, 
f court of just 
of court of justice, arrosti r 
son, 61, 8, oe 
in charge of police station may 
command unlawful assembly, 
&c., to disperse, 162. 
meaning of word, 28. 
meaning of the word in Penal 
Code, Sect. 131, as to abetting 
mutiny, 152. 
Officer of justice— 
death caused by, 365, 382. 


" Kdlling, 379. 


Officer of Courts— 

when public servants, 27. 

bound to ohey order of Court, 69. 
Omlssion— 

death through, 370. 

included in act, $6. 
Omission to apprehend— 

¢ » $87. 


how aa 287. 
punishment, 285, 986, 901. 
Omission nape bib aor 
how triable, 216, 
punishment, 2)5. 
Omission to give notias or infor. 
mation— 


INDEX, 


Omission to give notice or infor. 
bel nfor 


mation~— 
how triable, 208. 
punishment, 202. 
Omission to produce document 
evidence, 198. 
how triable, 196. 
punishment, 196. 
Omitting to give information of an 
offence — 
charge, 258. 
evidence, 259 
how triable, 258, 
punishment, 258. 
Opening closed receptacle for pro- 
perty— 
charge, 569. 
evidence, 56P. 
how triable, 569. 
punishment, 568. 
Operation— 
surgieal, no offence, when, ‘2, 
WwW 


Order of public servant, dis- 
Obedience of— 
evidence, 220. 
how triable, 220. 
punishment, 19, 
Overloaded vessel— 
v. Conveying im unsafe vensel, 
&e , 34%, 
Owners and occupiers of land — 
hability of, for rot, &c., 175 
absent owner, 178. 


arene 
mischief, by killing, &¢., 540. 
PAGODA— 
dancing yitl in, 452, v. Dancing 
girl. 
Palla— ; 
taking by Hindoo wife, not theft, 
478 


Parliament 

publication of debates im, pri- 
. Vileged, 689. 

arsee marriage— 

Sects. 494, 195, applicable to, 653. 
Parsecs— 


among, doctrine of 


* Privy Council as to, 641. 
pation— 
nace ace” 
; au 
privilege of, with rogard to defa- 


mation, 686. 


815 


Pass-book— 
banker's, ia a receipt, 588, 
Passing nieces coin and Queen's 
coin— 
how triable, 314, 
punishment, 313. 
without previous knowledge 
how triable, 3) 4, 
pntahient, 8l3. 


peers counter eit 
ugon's coin 
charge, 314. 
evidence, 315 
how triable, 314. 
puushinont, v2, 
without previous knowledge 
charge, G14, 
evidence, 316, 
how tnable, 3i4 
punishment, 332. 
Penal Code— 
¢ Indian Penal Code, 
Penal provisions ~ 
to ’ subject to certain exoaptions, 
24 


coin and 


Penal serviude - 

‘uropeans ard Americans to be 
rontenoed to, matead of trans 
portation, 43, 

one of Lhe punishments under the 
Penal Code, 49. 

Peon 

arresting A Witness, not protected 
by Pounl Code, Seota 78; 69, 

Whe a public servant, 28, 20. 

Perjury— 

yp Giving false evidences, Fabri- 

cating false evidence, &e., 228. 
Person— 

in Penal Cade, includes any came 

pany, assocnmtion, ur bady, 25, 
Personating public servant-~ 

evidence, 193. 

how trable, 193, 

punishment, 192 

Personal influence— 
receiving bribe, for exercise of, 


Personation— 
cheating by, 524, 0, Cheating by 
personation. 
of dance or assessor, how triable, 


uniahment, 297. 
». False persunation, 261, 
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i oe y 
amage caveed by, 546. 
Piracy— 
is justiciable everywhere, 19. 
is only a sea term for robbery, 19, 


Place— 
public, what is, 334. 
Place of worship— 
v. Injuring place of worship, 357 
Plan— 
map or, when document within 
meaning of Indian Penal Code, 
a4, 
Pleader— 
privileges, of, with regard to de- 
faroation, 686, 689. 
Piural number— 
includes singular, 25. 
Poilson— 
v. Negligence os to poison, &c., 


Polsonous substances— 
Negligence aa to, punishment, 346. 
Political Agent— 
certificate as to offence committed 
in native State, 6. 
Ports— a 
Foreign, offence hy British seamen 
at, J 
Possession— 
by wife, clerk, or servant, ix pos: 
session Within the meaning of 
the Penal Code, 33. 


evidence of theft, or receiving, ' 


475. 
Possession of altered Coin, and 
Queen's coin— 
evidence, 31}. 
how triable, 311. 
punishment, 310. 
Possession of counterfeit coin, and 
Queen's coin— 
charge, 31}. 
evidence, 31}. 
bow triable, 311. 
punishment, 3(9, 310. 
Possession of die for counterfelt- 
ing trade-mark— 
evidence, 609. 
how triable, 609. 
penisbment, 608. 
Possession of false weights and 


meagures— 
punishment, $4. 


INDEX. 


Possession of forged document— 
v. Having possession of 
document, &c., 595. 
Possession of instrument, &c., for 
counterfeiting coin— 
evidence, 303. 
how triable, 303. 
punishment, 302. : 
not necessary to prove making of 
com with instrument, 304. 
Possession of instrument for coun. 
terfeiting Government stamp— 
how triable, 323. 
punishinent, 320. 
Possession of obsoene books for 
sale— 
punishment, 353. 
Possession of stolen property— 
what inference to be drawn from, 
475,517. 
Post-card— 
communication on, may be de- 
famatory, 682 
Postal Stamp— 
making, &e., fictitions puniab- 
ment, 322. 
Post Office— 
r. Indian Post Office Act. 
Power of attorney— 
is a “document” within the mean- 
ing of the Penal Code, 34. 
Practitioner— 
no difference between liability of 
liconsed or unlicensed, 96. 
Preliminary investigation— 
isa ‘stave of a judicial proceed- 
ing,” 2U8 
is a court of justice in respect of 
charge of defamation, 666,681. 
Preparing to commit docity— 
punishment, 462. ° 
Presidency— 
Governor of, offence of ew 
Aasaulting Governor-General, 


in Penal Code, denotes territories 
subject to the Government of a 
presidency, 26. 


nce-— 
v. False pretence, 528. 
abseil service of summons, 
t— 
evidence, 196. 
how triable, 197. 
punishment, 164. 


INDEX. 


Previous conviction— 
w. Punishment alter previous 
conviction, 56 
Previously convicted— 
meaning of, 59. 
Principal— 
in the first degree, 117 
in the second degree, 117,13" 
Printing defamatory matter— 
bow triable, 669. 
unishment, 659 
Printing libel— 
sa to publication, quere, 


Prisoner of war — 
siding escape &c¢, © State pri- 
soner, 148, 149, 150. 
Private defence— 
act in exercise of right of, is not 
an offence, 103. 
cases, &c , relating to right of, 108 
limits to exercise mght of, 14. 
of property, commencement and 
duration of right of, 107 
of the body, commencement and 
duration of nght of, 106. 
right of, exeicisable as against 
ceo servant, when, 104, 1/5, 


may be exercised even against in- 
nocent person, when, 104. 

may exist against acts Of persons 
incapable of committing offence, 
104. 

under what circumstances there is 
no nght of, 14. 

Privilege— 

of judges, &c , as regards charge 
of defamation, 686 

unlawfal, 91, 92. 


Procedure — 
applicable to trial of offences on 


the high seas, 14. 


sh rh removal of, and similar 


offences, 535, v. Fraudulent 
deeds and dispositions of pro- 


perty. 
ble to college are, 30. 
eer pa of. 47,0. Forfeiture of 


rty. 

fren aeent dispositions of, 535, ©. 

Frandulent deeds and disposi- 
tions, &o- 


106 Fo 
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Property — 

immoveable, cannot be made 
liable for tine, 5}. 
secus yerlape after death of 
offender, 5] 

misappropriation of, 495, ©. Mis. 
appropriation of proporty 3 Cri- 
minal muappropnation ; 
honest misappropriation, &e. 

moveable, detinion of, 30. 

must be moveable to be subject 
of theft, 464. 

offonces against, 459 to 564, 

offences involving injury and 
trespass to, 538, &c 

possession of, by wife, el rk, or 
servant, 33 0. Possession by 
wife, &e 

private defence uf, 1/3, 107 9, 
Private defence 

atgles outside jurisdiction, ¥, 4, 


stolen on journoy, ¢ 

stolen, 609, © Stolen property ; 
Taking reward to tecuyer, L7P, 

¢ 
Property mark— 

defacing, 612, © Defacing pro- 
rurty mark 

definition, 600 

op Counterfeiting property mark 
607; Trade and property mark ; 
nae false property mark, &e. 


Prosecution for non-compound- 
able offence-— : 
not necessary before civil auit, 
¢ 9, 


Prostitute 
may cheat, how, 682. 

Prostitution— 

buying minor for purposes of, 448, 
D. Puping minor for purposes, 
&e 

selling minor for purposes of, 448, 
e Selling minor for purposes 
of, &e. 

Provisions— 
penal, tc ee nee to certain ob- 

6, 

Provocation — 
as * os mp” 66 hare” or * 
burt,” 4 2, 418. 

by acte of public servants, 370, 
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Provocation— 
, on charge of murder, 375, 


79. 
jury, how to be charged, 378. 
oo when there is malice, 


Provoking to riot— 
evidence, 173. 
how triable, 173. 
punishment, 173. 


PUBERTY— 


what amounts to proof of, in 
males, 455. 
Public— 
in Penal Code, includes any class 
of the public or any community, 


25. 

Publication of libel— 

what amounts to, 670-671. 
Public convenience— 

offences affecting, 328. 
Public decency — 

offences affecting, 328. 
Public good— 

imputation for, 665, 677. 
Public health— 

offences affecting, 328. 
Public interest— 

examples of what are matters of, 


Public meetings— — 
reports of proceedings at, 679, 
6x9. 
Public morals— 
offences affecting, 328. 
Pubiio nuisance— 
definition, 328. 
enumeration of matters decided 
to be, 829. 
evidence, 328. 
how triable, 328. 
punishment, 328. 
magistrate may probibit repeti- 
tion, 252. 
sensible and real damage neces- 


sary, Se. 
Public performance— 
criticism of, 666, 682. 
Public place— 
what is, 834. 
a chabutra is not, 180. 
Public question— 
ex Ng opinion respecting, 


nar ree earn gereadiunnas namenaemaiesenatipaieetnatnmmeniantaaietenienietniienmiet 
vee en emma ——— 


INDEX. 


Public road— 
miechief by injury to, 541. 
Public safety— 
offences wtecting, 328. 
Public Servant— 
abetment by, of offences under 
Penal Code, sects. 161—163 ; 
184. 
assaulting, gc., 173. 
assaulting when in execution of 
duty, e. Assault in execution 
of duty. 
breach of trust by, 503 9. Crimi- 
nal breach of trust by, &c. 
carter employed by Governnsent 
not within the meaning of 
Penal Code, 29. 
conduct of, criticism of, 665, 678. 
contempt of lawful authority of, 
194 &.v. Contempt of lawful 
authority. 
counterfeiting property mark 
rig by, 608 ». Counterfeiting, 
c 


definition, 27. 
detinition of, extended by Acts 
I & IX of 1876 and 1890, 187, 


189, 282. 

disubedience by, 189 ». Disobe- 
_dience by public servant. 

disnbedience to order of, 219 ». 
Disnbedience, &. 

“expecting to be,” meaning of 

__worda, 181. 

illegal purchase or bid on sale, 

_ by, punishment, 191. 

in Penal Code, what persons de- 
noted by, 27, 

killing by, 365, 882. 

killing under provocation by, 

obstructing in discharge, &e., 
punishment, 215. 

obstructing sale by authority of, 
punishment, 215. 

obstruction of, &c., 214. 

obtaining valuable things without 
consideration, punishment, 184. 

a to assist, punishment, 


opinion, in good faith, of eor- 
duct of, is not defamation, 646, 


678. 
personating, 192, v. Personating 
public servant. 


INDEX. B19 
Publilo servant— Public tranquill 
prisoner appointed as ofBcer of offences anninet’ 187 én. 
risons is, 30 Public way— 
railway official is withia the e. Obstructing public way, 344. 


meaning of Penal Corle, sects. 
161 and 162; 187. 
resistance to taking of property 
by, punishment, 214 
resisting, ». Public servant, as- 
saulting, &c., 172. 
right Of private defence may 
exist against, when, 105 
sitting in a judicial proceeding, 
insult to, 296, ». Internation- 
al insult, &c. 
taking gratification in order to 
influence, punishment 183. 
telegraph officer is a, within 
the meaning of certain sec- 
tions of the Penal Code, 187. 
threat of injury to, 224, r 
Threat of injury, &c. 
wearing garb of, 193, «. Weur- 
ing garb of public servant 
Public servant disobeying dinc-. 
evidence, 190, 283 
how triable, 190, YR4. 
punishment, 18%, 282. 
Public servant engaging in 
trade— 
punishment, 191. 
Public survants framing incorrect 
documents— 
evidence, 194). 
how triable, 190. 
punishment, 190. 
Pubilo servant framing incorrect 
record— 
evidence, 283. 
how triable, 283. 
punishment, 282. 
Public servant making 
order, &c.— 
evidence, 283. 
bow triable, 283. 
punishment, 283. 
Public ag trading— 


evidence, 192. 
how triable, 192. ; 
ee servant unlawfully did- 
ding— 
panis t, 191. 
Public spans or reservoir— 
fouling, 349. 


illegal 


pana manmade imal Le vee a ate ee ee 


publsniog proposal in respect of 
a — 


evidence, 356. 
how triable, 356, 
punishment, 355, 
Punchayet— 
member of, a public servant, 27. 
proceedings of, how far liable to 
charge of defamation, 684, 
ublication of proceedings of, 
when defamatory, 684, 
when a" judge,” 26, 
when a * court of justive,”? 27, 
Punishment after previous convie- 


tion 
date of previous conviction 
should be ontered in the 
charge, 59. 
charge, 59. 


how to prove previous conviction, 
in certain caecn date of previque 
offonce shonld be entered in 
the charge, 59. 
must pot be treated asa separate 
punishment for another sepa- 
rato offence, b8, 
previous offenes must have been 
committed since Penal Code 
came into operation, 89. 
subsequent offence must be after 
release from prison, 59. 
term of, 57. 
Punishment under Whipping Aot— 
meaning of, 746. 
Punishments— 
ole Code, euumeration of, 
Purchase— 
illegal, punishment, 215. 
Putting in fear of accusation tn 
order to extort — 
punishinent, 483. 
Putting in feer of death in order to 
—— an a 
ishment, 483. 
aGauity— 
false representation as to, not 
punishable, 527. 
Queranine— 
disobedience to rule, 336, ». Dis- 
obedience, &e. 
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Queen— 
in Penal Code, denotes the sove- 


reign for the time being, 25. 
servant of, meaning of, 25. 
charge against, for offence out 


of British India, 22. 
Queen’s coin— 
altering appearance of, 308, 9. Al- 
tering appearance, &e. 
altering weight, &c., of 307, v. Al- 
tering weight, &c., of Queen’s 


coin. 

counterfeit, 300, v. Counterfeit 
coin, and ()Jueen’s coin. 

counterfeiting, 300, v. Counterfeit- 
ing coin, and Queen’s coin. 

definition, 299 

the Company's rupee is, 299. 

the ‘ Farnkhabad’' rupee is, 299. 

v. Altered Queen’s coin; Coun- 
terfeit Queen’s coin, &c. 

Quick with child— 
meaning of the phrase, 405. 


RaAiLWAY— 


travelling in wrong class, how 
puaishable, 535. 
Railway servant— 
acting negligently, 392. 
public servant, 187. 
Rape— 
charge, 454 
definition, $43. 
evidence, 464. 
how triable, 454. 
aerate 464 
character of woman, no excuse, 


boy under age of puberty may 
abet, &c., 455. 

child under fourteen (in Eugland) 
cannot commit, 80, 454. 

can commit, if capacity proved in 
India, 404. 

difference in English law as to 
cqnsent, $9. 

connection with woman, drunk or 
of weak intellect, may be, 456. 

eonsent after the fact, or ceasa- 
tion of resistance, no excuse, 


455. 

dying declaration is evidence in 
case of, 457 

may be committed by a man upon 
his wife if under twelve, 455. 





rn rr ee te ee peeves 


—& 


INDEX. 


Rape— 
may be, ecen with consent of 
woman, when, 456. 
penetration sufficient to eonsti- 
tute, 453. 
what is proof of capacity to com- 
mit, 455 
Rash act— 
death through, 367, $91. 
Rash driving— 
evidence, 342. 
how triable, 342. 
punishment, 341. 
some person must have actually 
been in danger, 343. 
the actual driver, not the owner 
of the carriage, liable, 348, 


Rash navigation— 
how triable, 342. 
punishment, 342. 
Rashness, culpable— 
meaning of, 342. 
Reason 10 believe— 
meaning of, 33, 257, 516. 
Reciept— 
banker’s pass-book is, 588. 
turnpike ticket is, 588. 
Receiving property acquired by 
depredation— 
charge, 148. 
evidence, 148. 
how triable, 148. 
a punishment, 147, 
eceivin rope cqui 
decoy pene ern am 
evidence, 519. 
pumsbment, 510. 
Receiving stolen property— 
charge, 51}. 
evidence, 611. 
how triable, 511. 
punishment, 510. 
distinctions between husband and 
wife aa to, 515. 
guy knowledge must be shown, 


joint possession with thief saffici- 
ent, 513 

may be committed through ser- 
vant, &e , 513. 

plea ot guilt bs thief not evi- 
derev agunat receter, B11. 

ay offender may be witness, 


INDEX. 


Record— 
forgery of, 574, v. Forgery of 
record 


Refusal to answer questions— 
evidence, 208. 
how triable, 208. 
punishment, 207. 
Refusal to sign statement— 
evidence, 208 
how triable, 208 
puushment, 208. 
Refusal to take oath— 
evidence, 2U8 
how triable, 208 
punishment, 207 
Religion— 
Offences asa to religion, 357 
Religious assembiy— 
t es religious assembly, 
5) 


Religious feelings — 
r. Uttering wonis, &o , with intent 
to wound religious feelings, 358. 
Remission of punishment— 
violation of condition of, 294 r, 
Violation, &e., 
Removal of Abe gh 
dishonest, and siuilar offences, 
v. Fraudulent deeds and dia- 
itions of property, 535. 
v. Fraudulent removal, 262, 535. 
Removing, &c., property mark— 
evidence, 613. 
how triable, 614. 
punshment, 612. 
Remuneration— 
legal, r. Legal remuneration, 151 
Repetition of nuisance— 
evidence, 352. 
how triable, 352 
punishment, 352 
Report— 
tene, of judicial proceedings 1s 
not defamation, 666 
Reputation— 
v. Forgery to harm reputation, 


575. 
Rescue from custody — 
how triable, 291. 
punishment, 290, 291. 
Reservoir, publlo— 
fouling, 346. 
Resistance to apprehension ~~ 
how triable, a 


$k 
Resistance to taking of property 


lebment, 31a 


pa 
taking must be lawful 
thority, 216. ~ Pe 
Resistance to Brae! servant sup- 
pressing riot—172. 
Restraint — 
v. Pe confinement, he. 


Retaining stolen roperty-— 
t Receiving atolen property, $10, 


nce capivad ta allenic ot 
persons emplu n co n 
may not ans. 192. : 
Reward — tol 
to recover stolen rty 
reward, &o. 279, ia aad 
a eeroue imprisonment ~ 43, 
0 te 
and assault are not parts of the 
ramo offence, 54 
owners or oceupiers of land must 
prevent, &e , 175, 
provoking to, 179 © Provoking to 
r 


punishment of ownera, &e., for 
whose henefit it is committed, 
176, 176 

punishment of owners and ocou- 
piers not provonting, &e., 178, 


Rioting— 
charge, 163 
definition, 162 
ovidence, 163. 
how triable, 163. 
Jpastlet ewig 162, - 
speeches may amount to, accord- 
ing to Enpliah law, 164. 


on 
e Phvaa Mischief by injury to, 


evidence, 490. 
how triable, 489 
punishment, 489. 
at aca is piracy, 19. 
ir to commit, punishment, 


causing hurt in committing, pun» 
ishment, 489. 

definition, 487, 
wider than in Roglish Law, 490, 
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nctisbosest intention a necessary 
Bi; doer 491, 


nabbury or Af “dacoity with use of 


— 492. 


‘a, is Queen's coin, 299. 
Farukbsbe4, i is Queen’s coin, 299. 
Ay ETY— 


public, offences affecting, 328. 
Sagal marriage — 
js & good marriage, 654. 
Sailor— 
oe. Navy, ofteuces, relating to 152. 
Sale— 
bY magistrate, mock bidding at, 
v. Xilegal purchase or bid, 219. 
sh co edt Punishment for 
ructing, 21 
Sale, exposure File 
what is, 340. 
Sale of adulterated drugs ~ 
how triable, 338. 
unishment, 337. 
sale of ceny drug as different drug 


Mise trtable, 338. 
sale ot counters 
of counterfeit Government 
stam p-- 
unishment, 321. 
of defamatory matter— 
how triable, 669. 
nnishment, 669. 
Sale of noxious food — 
how triable, 338. 
uishment, 387. 
Sale of obscene books— 
how triable, 353. 
punishment, 352. 
SANCTION TO Bik ae 
necessary contents o 
Sea eat ee Act, 1878— 


miachictt by injury to, 54) 
Britiah, offences by, at fureign 
ports, 12. 
Secreting documents— 
evidenoe, 260 


how triable, 260. 


Seoreting documents— 
punishment, 260. 
Section— 
in Penal von, meaning of the 
word, 


v. Seourty— security. 
Sedition— 
enka acts, &c., which amount 
to, . 
Seditious statement— 
v. serra hes report with 
intent, &e. 69 
Selling any aves as a siave— 
punishment, 448. 
Selling goods with counterfeit 
trade or property mark— 
charge, 611. 
evidence, 61]. 
how triable, 610. 
nnishment, 610. 
Selling goods with false trade de- 
scription— 
evidence, 620 
how triable, 620. 
punishment, 619. 
Selling minor for purposes of pros- 
titution, &4c,— 
evidence, 45]. 
how triable, 449 
punishment, 448 
Series of acts, participation in, 37. 
Servant— 
criminal breach of trust by, 
punishment, 503. 


sige wild as 0 i Reser ee nets 33 9. 


pubhe, ¢ ‘Public servant. 
temporary employment will con- 
aren for purposes of theft by 
4 


theft by, 477 © Theft by a 
ncrvant 
who i, 478, 479 
Servant of the Queen — 
in Penal Code denotes an Rare 
&e , appointed oe of and 
Vict , ec. 106: 
offence committed by. 4 
charge agains 
Service— ‘ 
breach of contract of 622 
Breach of, &c. 
Settlement of : accounts 
a ** valuable security,”’ Su. 


dadieatwon of minor girl bv, ie an 
offence ander Sect 379 of Pe. 
wal Code, 452 


Ship— 
e Decked reasel, 42. Merchant 
vessels, 183 &c 
ma legraphio, 714 
ng te c 
Simple Smncicoeat 42 
Singing giri~ 
BO Necessarily a prostetute, 152 
Singing obscene songs - 
punwhment 
Singular numb r— 
aoe a plural, 2 


bayik any person as, Pamehment 
448 


- dedeton, 419 
javes—- 
"bebe dealing in, Punshment 
4 


Siave Trade Aci. 1876— 
provinons of, 469, 71e 
erin Council anifer, 4h 
Slight harm — 
act canung, not an offence, 103 
ee ee hanes. 
when guilt culpa sorry 
cide 388 
Sodom y— 
@ Unnataral offence, 458 
Soldier — 
assault by, 102 ¢ Abetting avsault 
by solder 
firing on mob, 61, f:) 
meaning of, 142 
offence of ‘Wearing the dress of, 
155, © Weanng the dress ofa 


e. Offences relating to army and 


e Faloe statement on oath, 2y 
confinement — 
Cowrt ee ee 


Himait of, 56. 
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pri 
cfvecs aff of fonting, $4, «. Foul 
Stage meee a Rica procesding— 
w hat Mm, 
Stam p-- 
e. Countorfelt Government etanmp 
1 421, de 
Stamp coltector— 
person giving fale name to, 806. 


State-— 
act of, 65. 
Courts are bound to ican whe- 
—< nation ropes aa, 141 
offence sores 
bate . ser d harbuurt 
eacape of, an n 
shores. Eto. - 
evidence, 160. 
how triable, 150. 
punishment, 140. 
negligonty a suffering to cnenpa-— 
harxe, 
ovidence, in 
how triable, 140 
unishment, 14" 
to rel ae to esenpe— 


irr eiigy 349. 
how triable, 140. 
puulishinent, 14. 


t 
@ False statement on onth ; Re- 
ty to sign statements, &o. 


States—- 
— v Allied mas 
Foreign States, 4, 


824 INDEX. 
Stolen property— Taking coining instrument from 
definition of, 509. m age 
vy. Receiving stolen property ; charge, 307. 
Habitually deslingin, &e ; Tak- evidence, 307. 
ing reward to recover, Ac. how triable, 306. 
Stridhun— punishment, 306. 
ing, Hindoo wife, not Taking gifts, &c., to screen offen- 
aida charge, 279. 
SU reg ere 9207 evidence, 280. 
mee ae how triable, 279. 


death caused in, 366, 383. 
Suffering an escape-- 
v, Negligently suffering an es- 


cape, 237, 
“+ Sufficient in the ordinary course 
of nature "— 
meaning of, 874. 
Sulcoide— 
abetment of, what amounta to, 


in the case of a Suttee, 385 
offences relating to, 309 
charge, 400 
evidence, 400 
how triable, 899. 
vw. Abetment ofsuicide; Attempt 
‘. to commit oe &e 1 
umming up of judge to jury— 
publication of, ao. 
Summons— 
falee return of service of, on oath, 
is falee evidence under Penal 
Code, Sect 193; 247. 
Summons, notice or order— 
abeconding to avuid service of, 
194, v Absconding toavonl, &. 
non-attendance in Obedience to, 
198, v. Non-attendance in obe- 
dienee to, &c. 
ting service of, 194, r Pre- 
venting vervice of summons. 
Sunnud granting a title— 
not a valuable secunty, 38. 
Surgery and medicine— 
bearing of crminal law on the 
suf cat 
u operation— 
so offence, when, 92, 100 


no 
where stronger then, 33. 


abetment of, $85. 
TAKE— 
of, 442. 


punishment, 277. 
not punishable when offence 1s 
compoundable, 278. 


Taking reward to recover stolen 
roperty— 
evidence, 280. 
how triable, 279. 
punishment, 279. 
Talapada Kol caste— 


d@ marriage among, held to 
be unlawful, 648 
Telegram— 


publication by means of, may be 
defamatory, 
divulging contents of, 715. 
omitting to transmit, 714 
sending fabricated, 715 
without payment, 715. 
Telegraph— 
damaging, 713. 
v Indian telegraph 
Territorial Jurisdiction— 
does not oust Admiralty juri- 
diction, 2 
extends three mies from shore, 2. 
Lo Wabi. Waters Jurisdiction 


ct - 
2, 722 
Ereceoure under, 3. 


definition, 459. 

charge, 462. 

evidence, 463 

how truble, 462. 

unishment, 462, 

catching fish, 465. 

by part owner, 468. 

cannot be, if prosecutor haa given 
up both possession and pro- 
perty, 466. 

ponerse es of Sage animale, 465. 

com taking 7. 
though is satiatectiba "of 
debs, 468, 
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 dishonestly, meaniag of, in, 4:7. extortion by, threat meyibe 
how far ible ‘Wetween hus by some and soe ore 
campo ralirtad Od gp Se ang ; ere 
how various of goods may in order tu extor 
be described in charge, 463. mede directly to proseontor, 
is committed by avuwturer if he 486. 


eway husband's ada 
given to hia by wife, 47 
larceay by tricks aot, 471 
mey be committed by Mabomeslan 
. wife agawst her husband, 474. 
may be, though ownership ot 
property aut shewn, 466. 
, moving: what conatitutes, in 466, 
must be of moveable property, 
464. 
not committed by Uindu wile 
taking her own pualla or 
stridhun, 473 
not committed when property 
ar under a clam of nght, 


4 

portion of fins may be awarded 
: owner of stolen property, 

70. 
possession, what, necessary, $65 
when robbery, 447 
vessel aground with view 

to, @ lutentionally running, 


@ Theft. after preparation fur 
violence , Thelt by a ecreant ; 
Theft in a dwetling-houao, &e 


Theft after preparation for vio 
lence 


ebarge, 481 
how tnable, 46) 


t, 480 
Theft by a servan!t— 
charge, 4/¢ 
evidence, 476 
how triable, 478. 
punshment, 477 
Thek in a dweiling-house— 
charge, 476. 
evidence, 476 
how triable, 476 
ishment, 475 
distinguished from theft 
from person, 476. 


belonging to of, 492 9. Be- 

gang ot, ¥. 

longing to gang, ko. 
106 *. c. 


question for jury whether letter 
amounts to, : 
Threat of accusation— 
extortion by, 443. 
immaterial whether acousation be 
true or not, 485. 
Threat of injury— 
to any person— 
how triable, 225, 
punishment, #24. 
to public servant— 
how triable, 295. 
punishment, 224 
Threat of Injury in order to extort— 
punishmont, 
Threatening divine displessure— 
© Act wr w induce, &e., divine, 


8] 
<a 


act done under, ie not an offence, 
when, 1 
Three-mile mit, 1, 2-- 
foreigner committing 
within, 2 
other offencea within, 3, 


Thug— 
detinition, 4] 
offence of being— 
charge, 401, 
evidence, 401 
how triable, 401 
punishment, 4/1, 


Todes-- 
plenty of husbands ameng, 648. 
coining, 306, ©. Coining instra- 

ment, 


offence 


Toole—~ 
making, &c., for coining, 809, ». 
tools. 


Making, &c , coining 
Trade— 
who forbidden to engage in, 192. 


Trade descri Sate 
8 ne, W ’ 
‘russ, 3 
discussion on, 615. 

false, definition of, 618. 
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bard and Ae ago te 
& trade or property 
ant &o., 600. - 
Trade mark— 
definition, 599. 
involving falee statement not 
protected, 606 
may be illegally used without 
exact imitation, 605 
propesyy in, must relate to a 
gry manufacture or the 


ual-y, quantity or material, 
’ not ‘nolvided in, 607 
Trade mark— 
‘used,’ meaning of, 605, 617. 
must be already in use, 608. 


D. ‘Counterfeti _trade mark ; 
Property dre ; Using false 
e mark, & 


e. hay De falee, roe ; Selling goods 


mredlon BY ‘public servant— 
punishment, 191 
Trafficking In human beings— 
offences relating to, 448. 
evidence, 449 
how triable, 449. 
Transfer— 
of cases by Governor, 22 
Transiation— 
waking incorrect, 190. 
Tranaportation— 
cannot be for less than seven 
years, 44. 
commutation of sentence of, 43 
for life, equivalent (for certain 
ul ania hy to ad aarti for 
0 years, 4 
in the case Pel ne ieeie and 
Americans, penal servitude sab- 
stituted for, 43. 
may be Py wet (sn certain 
cases) for imprisonment, 44. 
sac a Ganesorted. at dealt 
with until ¢ , 
one of the pease under 
the Penal Code, 42 
sentence of, may lead to forfe- 
ture of property, when, 47. 
no mention of place in, 42. 
substitution of, for impneenment 
under Penal Code, Sect. 39, 
ecannet be im respect of two 
sentences added togetber, o 


Transportation— 


unlawful return from, 294 v. On- 
lawful return, &c. 
Treason— 
(and muisprision of treason) law as 
peer of witnesses, &c., 
Trespass— 
v. House-trespass, &c., 550 
Trespass to property— 
offences involving, &c., 538 
Trespassing on burial-places,&c.— 
evidence, 353 
how tnable, 358. 
punishment, 357. 
Trust— 
breach of, v. Criminal breach of 
trust, 501. 
Turnpike ticket— 
1s & oe 588. 
UNIFORM 
unauthorized assumption of, 155 
o Wearing the dress of a 
soldier. 
Unlawful assembly— 
definition, 157. 
being armed member of, punish- 
ment, | 
being member of— 
cbarge, 158, 162. 
evidence, 158 
how triable, 158. 
punishment, 158. 
hiring or being hired for— 
charge, 171. 
evidence, 170. 
how triable, 169. 
punishment, 169. 
hiring to assist in, 169 
joing, &c , after commanded to 
disperse, ‘punishment, 158, 
charge, 162. 
evidence, 162 
member of, defined, 157. 
owners and occupiers of land 
must prevent, &v., 175, 176. 
punishment for harbouring per- 
sous hited tur, 179, 
punishment of owners and oeou- 
oy for not preventing, &e., 


'Bect. 225 of Penal Code applien 
ble to parson resouing member 


THDES. 


ST te oe 


what officers may command to 
disperse, 162 
Uniawful compuleory jabour— 
evidence, 453. 


Uniawful return from transporta- 
charge, 295 
er Se. 206. 
how triable, 2?5 
punishment, 24. 

Uniicensed practitioner— 
responmbility of, 96 

Unnatural offences-— 


evidenor, 
how triable, 448 
punishment, 455 
Unsafe vessel, conveying in— 
punishment, 
Unsound mind— 
person of, cannot commit off- 
ence, when, $1 
eannot give valid consent, 9% 
deaf and dumb crimual treated 
as, 87 
evidence 10 case of, 85 
English law and cases as to, 81 
Unstamped copper— 
te aot coin, 208 
Use of talse ing machine— 
punishment, 
Using counterfelt Government 


amp— 
punishment, 321. 
Using false certificate— 
how triable, 231 
materiality must be proved, 2/:2 
to be panished in same manner 
as giving false evidence, 230. 
ps li ; deciaration— 


, Bi 
matenality must be proved, 252 
to be puaisbed m Same manner 


evidnoe, 230 
Using fier eaense-— 


bow triable, 231 a 

te whed in the same man- 
ner a giving or fabricating false 
guidenae, 


? 


Using false mark 
ceenies 
how 612. 
punishment, 619. 

Using false property mark 
def tron, 600 


a 
how triable, 601 
punishment, 600 
Using false trade mark-— 
defiaition, 600. 
charge, 601 
evittonce 601. 
how triable, 601 
punishment, 600. 
Using false weights or measur :6—~ 
punishment, 324 
Using fictitious stamps for Postal 
pufposes— 
punishment, 822. 
Using ~ hoe document 
charge, 590. 
evidence, ; 
how triable, 590. 
rat healt §89 
iatingusbed from “ uttering,” 
&o , in English law, 590. 
yaautent intent must be proved, 


what authority required for pro- 
wecution, 500. 

Using Government stamp used 
before— 


1unishment, 321 
Utterin ? 


com, 312. 
fictitious Postal stamp, 329. 
Uttering words, &c. with Intent 
to wound retigious feelinge— 

evidence, 359 

how truable, 358. 

pnowhment, 358. 

Vaccinator— 

18 public servant and therefore 
within Bect. 177 of the Penal 
Code, 206, 

Valuable security— 
destruction of, 697, v Fraudulent 


forgery of, 575, v 
valuable secu or ‘ 
in Penal Code, 
denoted by, 35. 
Tcuuloaeat of fe 
aecount even 
though 36. 





Valuable security— 
unstamped document may be 
ee Sect. 477 of Penal Code, 
5. 
Valuable thing— 
public servant obteining, without 
consideration, 184. 


essel— 
in Penal Oode, meaning of the 
word, 40. 
intentionally running aground, 
&c., 543 v. Intentionally, &e. 
v. Decked vessel 542; Oonveying 
in unsafe vessel, &c. 346. 
Violation of condition of remis- 
sion of punishment— 
evidence, 295. 
how triable, 295. 
punishment, 204. 
Vitiating atmosphere— 
evidence, 34) 
how triable, 341. 
punishment, 341. 
Voluntarily— 
in Penal Code, meaning of the 
word, 38. 
Voluntarily causing grievous hurt— 
definition, 410. 
charge, 413. 
evidence, 418. 
how triable, 412. 
punishment, 611. 
Voluntarily causing grievous hurt 
by dangerous Weapons— 
punishment, 411. 
volunedly causing grievous hur 
to public servant— 
how triable, 420. 
unishment, 419. 
Voluntarily causing grievous hurt 
to extort— 
charge, 420. 
evidence, 420. 
how triable, 420. 
punishment, 418. 
Voluntarily causing gmevous hurt 
to extort confession— 


t, 419. 
Voluntarily causing hunt— 
definition, 410. 
boner aan 
ow triable, 418. 
punishment, 411. 


ee ee 


ee tee 


INDEX. 


Voluntarily causing hurt by dan 
gerous weapons— 
how triable, 413. 
nishment, 411. 
Voluntarily causing hurt to’ pub- 
blio servant— 
punishment, 419. 
Volumieny Causing hurt to ex. 
0 — 
charge, 420. 
evidence, 420. 
how triable, 420. 
punishment, 417. 
Vojuntarily causing hurt to extort 
confes sion— 
how triable, 420. 
unishment, 418. 
WAGING WAR, éc.— 
actual fighting not necessary, 140- 
against Asiatic Power, ponish- 
ment, 139. 
a the Queen, punishment 


conspiracy to wage war, 188. 
charge, 189. 
how triable, 139. : ; 
ineaning narrower than “ley 
war Pn England, 139. me 
must be for an object of s general 
nature, 140 
soy ted of persons immaterial 


Wantonly— 
meumug of the word, 174 
War- ° 
v. Articles of war, 154; Waging 
war, &c. 188, 
Water— 
offence of fouling, 340, «. Fouling 
water, &c. 
supply, mischief to, 541. 
Way— 


obstructing public, 44 
Wearing gard of public servant— 
evidence, 193. 
how triable, 193. 
punishment, 193. 
Wearing the dress of a soidier— 
evidence, 155. 
how triable, 155. 
puvishment, 155. 
Weighing machine-—- 
ar false, 394, v. Une of files, 


Weights and measu 
Bagii » ¢« 


comme a 


